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BBenenue

[IpencraBnennslit ToM «llonumonozuyeckux uccie008anutly OCBSIILECH MOIH-
THUYECKUM MpoIleccaM, MPOUCXOSIIUM B rocyiapctBax Bocrounoit EBporbl, oue-
BHHBIM TpOOJIEMaM | CYIIeCTBYIOIINM TeHISHIUAM B AaHHOW obOmactu. B cOop-
HUKE aKLEHTHPYeTCS BHHMAHUE KaK Ha IPAaBOBBIX PaMKaX TOCYIapCTBEHHOIO
YCTPOWCTBA CTpPaH YKa3aHHOIO BBIIIE PETMOHA, TAK M HA CYLIECTBYIOLIEH Tam
KOHCTUTYLIMOHHOW MTPAaKTUKE, BKIIOUasi KOHCTUTYLIMOHHOE MpaBocynre. B raHHOM
acrekTe B JOKTPHHE KOHCTHUTYLIMOHHOTO MpaBa BO3HHMKAIOT (DyHAaMEHTaJbHBIC
JIMJIEMMBI, Ha KOTOPBIE ellle JI0 HeIaBHETO BpeMEHH He 00paIanock 0co0oro BHU-
MaHus. B dem ke 3akimrodgaeTcsl aKkTyaJbHOCTb CyAE€OHOTO KOHTPOJIS NMPaBOBBIX
aKTOB B KOHTEKCTe pazzeneHus Bnactu? Kak oH Bo3aelicTByeT Ha Hee? Bo3moxkHO,
MPaKTHKa KOHCTUTYIIMOHHBIX CY/IOB MPHOOpena XapaKTepUCTHUKH, A0 3TOTO Bpe-
MEHHM COOTHOCUMBIE ¢ mapiaMeHToM? [IpuoOpenu iy KOHCTUTYLHOHHBIE CYHBI
YepThl BEPXHUX MapJaMEHTCKHUX MNajlaT B MPOLECCE CO3JaHusl 3akoHOB? B 1ok-
TPUHE MOCTCOBETCKUX IOCYAAPCTB, B YaCTHOCTH, Pocculickoin denepanyy 4€TKO
YKa3bIBacTCsl HA HOPMATHBHBIA XapaKTep PEIICHUN KOHCTUTYLMOHHBIX CYIOB.
OHH BBI3BIBAIOT MOCIIEACTBUS, aHATOTUYHBIE HOPMAaTUBHBIM akTaM. Takum oOpa-
30M, SIBIAIOTCS CYIIECTBEHHBIM (aKTOpPOM, MOAM(PHUIMPYIOUIUM TPATUIIOHHO
BOCIIPUHMMAEMOE Pa3JesIeHHE BIACTH.

Takum 00pa3oM, H3ydeHUE MOIUTHYECKUX OTHOLICHUH TpeOyeT aHanmu3a Kak
JEUCTBYIOIINX TIPABOBBIX OTHOIICHUI, TaK M CYJcOHOM U KOHCTUTYIIMOHHOM MpaK-
THKH. Benp mpakThka AONOIHUTEIBHO ONPENETSET, KOHKPETU3HPYET, HEPEIKO
TaKXe YTOUHsET U BepHU(PUIHPYET TOCYyIapCTBEHHOE YCTPOHCTBO, ONpENCICHHOE
MOJIOKECHUSIMU KOHCTUTYLIMM M 3aKOHOJATEIbCTBA. XapAKTEPHONW 4epTOM I
COBPEMEHHBIX TOCYIapCTB ABISAETCA TO, YTO HA OCHOBAaHMM AHAJOTMYHBIX IPaBO-
BBIX PETYIMPOBaHUI (popMHUpyeTcsi OTIMYHAS KOHCTUTYLIMOHHAS TIPAKTHKA, B TOM
YUCle — IMOAJAONIAs COMHEHUIO OXXKHMJIAHHUS U HaMEPEHMsI aBTOPOB IPABOBBIX
perynupoBaHuii. Benp He Bce MOXXKHO NMPERyCMOTPETh, 3aIUIAHUPOBaTh. B yact-
HOCTH, HEBO3MOKHO 3aIlJIAHUPOBATh BHIMIOJIHEHNE KOHCTUTYLIMOHHBIX MOJI0KEHUH
COIIACHO TOMY, YTO UMEHYETCS «JIyXOM KOHCTUTYIIUN». HEBO3MOXKHO MOIHOCTBIO
Mpeayragarb MOTHBBI JESATEIbHOCTH YYaCTHUKOB MOJIUTHYECKUX OTHOIIEHHH, UX
amMOHMLMY, TJIaHBl, UCTIONB3YEMbIE CPEICTBA ACATEIBHOCTH, TO €CTh BCE TO, YTO
MBI Ha3bIBacM y4acTHEM UYelIOBEUeCKOro (pakTopa B MOJIUTHKE H CBSI3aHHOTO C HUM
pasHoo0pas3ust Mozesiell 4eJI0BeYeCKOro OBEACHHS.



BBEJEHUE

ABTOPBI TPEACTABICHHBIX TEKCTOB MOAJIAIOT aHAJIN3Y PA3JINYHBIE ACTIEKTHI
rOCyapCTBEHHOro ycTpoiicTBa cTpan Bocrtounoit Eppomnbl. MccnenoBarenn
JTOKa3bIBAIOT UX AMHAMHUUYECKHUN XapakTep: OHU HE SIBJIAIOTCS IMOCTOSHHBIMH, pa3
Y HaBCer/la YCTaHOBIEHHBIMH B MPABOBBIX akTaX. X HEBO3ZMOXXHO COKPATHTh IO
aHaJM3a TOJBKO HOPMATHUBHBIX aKTOB. XOTs MPABOBBIE aKThl OMPEACIAIOT PAMKU
MOJIMTUYECKOTO YCTPOICTBA, UMEIOT ISl HETO KITI0YeBOE 3HAYEHHUE, TEM HE MEHee,
aHaTM3 KOHCTUTYIIMOHHBIX aKTOB JIOJDKEH OBITH JOTOJHEH aHaJIM30M MPaKTUKU
CYIOB, MOZIeJIel TIOBECHUS YUaCTHUKOB MOJMTHYECKUX OTHOLIEeHUH. be3 ananmza
MPAKTUKH MOJUTUYECKOM JKU3HHU, POJIM B HEW KOHCTUTYIIMOHHOIO CyZa, CIOXKHO
MOHATH creru(puKy GYHKIMOHUPOBAHHS TOJIUTHYECKOTO YCTPOHCTBA Pa3THYHBIX
rocyaapcTB. JlaHHBIM U aHAJIOTHYHBIM BOIPOCAM IOCBSLIEHB! TEKCThI, COOpaHHbIE
B IIPEJCTABIEHHOM TOME «/lonumonocuueckux uccie008aHuLy.

Cmanucnae Cynoecku, Ayex 3anecHvl

10 SP Vol. 48
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STUDIA T ANALIZY

Muxaun Bacunvesuu Caguun

CoBpeMeHHO€E COCTOSIHHE KOHCTHTYIIHOHHOM
IOCTHIHN B YKpauHe: BbI30BbI M HOBBIE
pemeHusn!

KUIIOYEBBIE CJIOBA:

BEPXOBEHCIMBO NPABA, KOHCIMUMYYUOHHAS JHCAN004,

KOHCIMUMYYUOHHOE Npagocyoue, KOHCMUmyyuoHHoe cyOOnpou3e00Ccmeo,
YeHHOCMU KOHCTMUMYYUOHATUSMA

STUDIA T ANALIZY

BBenenue

AKTHBHBIE HCCIIEJOBaHMS MPOOJIeM KOHCTHTYLHMOHHOM IOCTHLNHU B YKpauHe
(aKTH4YeCcKH Ha4YallCh TOJNBKO IMocie NpHHATHA KoHcTuTynuu YKpawHBI U CO3-
naaudg B 1996 . Koncrutynmonnoro Cyna Ykpaunsl (1anee: KOHCTUTYIIHOHHBIH
cyn, Koncrurynmonnsiii Cyn, KCVY). Xors 3akonom «O KoHcTUTynHOHHOM
Cyne Ykpauns» 1992 r. Obl1 peaycMOTpeH OpraH KOHCTHTYLHOHHOMW IOCTULIMN
u BepxoBHo#t Panoii Yikpanus! (nanee: BepxoBHast Paga) Obu1 m3bpaH mepBbIif
[Ipencenarens Cyna npod. JI. KO3pK0B, oqHaKo Apyrue 24 cynbu Tak ¥ HE OBUIH
HaszHaueHbl. C TOUKH 3peHusl CO3JJaHHsl COBPEMEHHOM YKpauHCKON roCyapCTBEH-
Hoctu U. Cnmzenko BeijensieT pakTHUECKH TP dTara Pa3BUTHS KOHCTHTYIIUOH-
HOTO KOHTpOJISl B YKpauHe: 1) CTaHOBJIEHHE WAEU KOHCTUTYLIMOHHOTO KOHTPOJISI
OBUTO CBSI3aHO C JIEMOHTa)KEM COBETCKOTO OPUANYECKOrOo Hacienus; 2) mocie
npunatus Koncturynnn Ykpaunsl (nanee: Koncrutymus) B 1996 1. 6p11 ocHO-
BaH KoHctutyuuonHbsii Cyn YKpauHbl Kak €AUHBIA OpraH KOHCTUTYLHOHHOMN
IOPUCAMKLUK, KOTOPBIA OBbLI MPHU3BaH COACHCTBOBATH aalTAllMd CTaporo 3aKo-
HomatenbcTBa HoBoM Koncrutynuum; 3) ¢ 2004 1. Hagancs mepuona € JOBOJIBEHO
3HAYUTENILHBIM MOTCHIIMATIOM POCTa aBTOPUTETA KOHCTUTYLIMOHHON IOPUCIUKIINY,

1 The article is written as a part of NCN (National Science Centre Poland) project: “Con-

stitutional courts in post-Soviet states: between the model of a state of law and its local
application” (id 2016/23/B/HS5/03648).

11



MUXANII BACUJIBEBUY CABUMH

YTO HE COCTOSUIOCH B CEUTY OIPENEICHHBIX MOMUTHIECKUX (HaKTOPOB U MOJTUTH3A-
et Cyna?. Jums nocne co3nanus Koncrurynuonsoro Cynma ObIIO 3alUIICHO
PSLI IMCCePTALHiA, MOCBSIICHHBIX BOIPOCAaM KOHCTUTYLIMOHHOM ocTUImmS. Takke
OBLIM M3MaHBl YUYCOHWKN W HAaydHBIC MOCOOMS MO BOMPOCAM KOHCTHTYIIHOHHOW
topucaukinuut, Ilo3aHee WcclenoBaHHYO MPOOJIEMy Hayalld TaKKe PacCcMaTpH-
BaTh B TUTOCKOCTH CYIeOHOTO KOHCTHUTYIIMOHATH3MAY,

Ecnu mepBbie muccepTaninoHHBIC UCCIICOBAHAS U MOHOTPA(HH 110 BOTIpOCaM
KOHCTUTYLIMOHHOM IOCTULUU HOCWIHM MPEUMYILIECTBEHHO 3TATUCTCKUN Xapakrep,
TO B MOCJEIHUE IECATH JIET OHU HOCSIT aHTPOIMOLIEHTPUCTCKUMA, TYMAHUCTUIECKUI
xapakrep. Hanmpumep, B cBoeii mokTopckoit muccepranuu A. KpycsH paccmarpu-
BaeT KOHCTUTYLUMOHHYIO FOCTULHUIO C TOYKU 3PEHHUS COCTOSHHSI COBPEMEHHOIO
KOHCTHUTYITHOHAIM3MA®, aBTOp 3TO# CTaThbM — C TOYKH 3PEHHs IEHHOCTEH KOH-
CTUTYIIMOHAJIU3Ma, Peau3alii U TOJKOBaHUS KOHCTUTYyIuH’. Ha mpoTskeHun
HECKOJIBKHX TIOCIIEHHX JIET TaK)Ke 3alUINeHbl KaHIUAATCKUE TUCCePTaNny (aHa-
JIOT CTENEeHH JOKTOpa mpasa, PhD) mo BOmpocaM KOHCTHUTYI[HOHHOM FOCTHIMHS,

Cynps Koacrurymmonnoro Cymna Ykpauns! C. llleBayk BBIZENIET COOTHOIIIE-
HUE IOPUANIECKOTO TIO3UTUBU3MA U TIPUPOTHOTO TpaBa KakK IOPUIHYECKOro 000-
CHOBAHHUS JJISL OMpPENEICHNUs JACUCTBUSA MO3UTUBHOIO IpaBa, a TAKXKe MPUHITUIA
CIIPaBENINBOCTH W HAJJISKAIICH MPaBOBOW MPOIEAYPHI MPH OCYIICCTBICHUH
KOHCTUTYIIMOHHOTO TMPABOCYAHs®. YUCHBIN MOMYEPKUBACT BAXKHOCTH M3MCHEHHSI

2 1J. Cnigenro, Koncmumyyitinuii KoHmpons 3 no3uyiil yHieepcanizmy, «AKTyalabHi Mpo-
6nemu nepxaBu 1 npasa» 2011, c. 43.

3 I1.B. Bomsenko, [Jisnvnicme Koncmumyyiinoco Cydy Vrpainu wooo maymauenms
Koncmumyyii' Yepainu: meopemuunuii acnexm, Kuis 2006; B.O. I'epreniiinuk, Ilpasosi
npoonemMu CmaHo6ieH s i PYHKYIOHY8an s Koncmumyyiunoi ocmuyii ¢ Ykpaini, Kuis 1999;
3.B. Jlyns, Ilpasosa oxopona Koncmumyyii Yrpainu, Kuis 2003; M.B. Casenxo, /Ipasosuti
cmamyc Kowcmumyyitinoeo Cyody Vkpainu, Kuis 2000; M.B. CaBuun, Koncmumyyitinuti
Cyo Vkpainu ax eapanm koncmumyyitinoeo nady, Kuis 2004; I.O. Xpucrosa, IOpuduuna
npupooa axkmie Koncmumyyiiinoco Cydy Vkpainu, Xapkis 2004.

4 10.I. bapa6am, A.O. CeniBanos (pex.), Koncmumyyitina ropucouxyis, Xapkis 2012,

5 B.J. bpunnes, Cyoosuii koncmumyyionanizm 6 Ykpaini: 0oxmpuna i npaxmuka (opmy-
eannsi, Xapkis 2013.

6 A.P. Kpycsin, Cyuachuil ykpaincokuil Koncmumyyionanizm: meopis i npaxkmuxa, Oneca
2010.

7 M.B. CaBuuH, Koncmumyyionanizm i npupooa KOHCmumyyii: meopis i npakmuka peanizayii,
Kuis 2013.

8 O.1. barpiit, Joxmpuna sepxosencmea Kowcmumyyii Yipainu (3a mamepianamu npax-
muku Koncmumyyitinozo Cydy Vkpainu), Yxropon 2016; T.O. bpunb, Koncmumyyitinuti
Cyo Vkpainu 6 mexanizmi 3axucmy ma 3a0e3neyents npas i c60000 MHOOUHU | epomMaosi-
nuna, XapkiB 2010; O.0. KpaBueHko, 3axucm npas i c60600 nH0OUHU MA SPOMAOIHUHA
Konemumyyitinum Cyoom Ykpainu: 00OKmMpuHanoHi, npukiaoHi ma KOMRApamueHi acnekmu,
Kuis 2011; AIL. Txauyx, Koncmumyyiiinuti Cy0 y mMexamizmi 3axucmy OCHOGHUX Npas i c60-
000 oounu.: mooenvhull nioxio, Kuis 2012.

9 C. llleuyk, Ocrosu xoncmumyyitinoi opucnpyoenyii, Kuis 2001.

12 STUDIA | ANALIZY / SP Vol. 48



CO@peM@HHOe cocmosiHue Koncmumyuuo%mod rocmuyuu 6 pr(luHe.' 6bl306bl U HOBblE peuleHusl

JOMUHUpYIOLIEH B YKpauHe JErMCTCKOW MapaJurMbl KOHCTUTYLIMOHHOIO IpaBa,
KOTOpasi pelaonM 00pa3oM BIHsAeT Ha QYHKIIMOHUPOBAHNUE KOHCTUTYLIMOHHOTO
npaBocyaus. Ilpu 5ToM fenmaercs akIeHT Ha OCOOEHHOCTH KOHCTHUTYLMOHHBIX
HOPM, SIBJISIONIUXCS] CBOE0OPA3HBIM «OTKPBITHIM TEKCTOMY U SIBIISIOTCS «ITYCTBHIMH
COCylaMM», KOTOpble HEOOXOIUMO 3alOJIHATh KOHKPETHBIM COAEPKAHUEM B MPO-
necce peanmsain Koncruryrmul0. C. IleBayk paccmaTprBaeT KOHCTHTYIHOH-
HYyI0 IOCTHIIMIO KaK OIWH U3 BEIYIIMX WHCTHTYTOB OOECIIEYEHHS] BEPXOBEHCTBA
KOHCTHUTYIIMU 4epe3 MPU3MY BEpXOBEHCTBa Tpasa (rule of law) u 3amuty dyHna-
MEHTaJIbHBIX NPHHIMIIOB TPaBa, KaK MHCaHbIX, TaK U Hernucanbix!!. Takxke 3Ha-
YUTEIBHBIM aBTOPUTETOM ToJIB3yeTcst Tpy C. llleBuyka mo BompocaM cyneOHOTO
nmpaBoTBOpYecTBal2,

N. Cnunenko NpUBOIUT apryMEHThI O TOM, YTO KOHCTUTYLIMOHHBIA KOHTPOJIb
ABJISIETCS JeSITeIbHOCTHIO OPTaHOB TOCYIapcTBa 10 pean3alyy MPUHITUIA Bep-
XOBEHCTBA KOHCTUTYLIMHM M MOAJEPKKU PEKHMa KOHCTUTYLIMOHHOM 3aKOHHOCTH
C TIOMOIIIBIO CBOMX creruduyeckux metooB!3. Cynbs Koncturyrmonnoro Cyna
VYkpaunsl B orcrtaBke B. Ckomopoxa MomdepKHBaeT, YTO «KOHCTHUTYIIMOHHBIH
KOHTPOJb 3aKOHOB CJIEAYET NMOHMMAaTh KaK OPraHM30BAaHHYIO NEATENBHOCTH IO
MIPOBEPKE COOTBETCTBUS 3aKOHOB KOHCTUTYLMU». KoHcTUTynnoHHbIN Cyn «xBa-
THIBAa€T MPaBUIIa, KOTOPHIE KACAIOTCS OPraHOB, KOMIIETEHTHBIX OCYIIECTBISATE 3Ty
MIPOBEPKY, NPOLEAYPHI, KOTOPHIX HEOOXOANMO MPHUICPKUBATHCS IS PeaIu3aLuu
JTaHHON (QyHKITHI»!4,

OTHOCHTENBHO PACIPOCTPAHEHHON TOYKOM 3peHHs O Mpejenax WHTepIpeTa-
nuu KoHcTuTynum sIBisieTcst Haest O TOM, 4TO «B IPOLIECCE TOJKOBAHUS HOPM
Konctutynun Koncturyumonssiii Cyq MoxkeT nmpuberatb K HOpMaM KOHKPETH-
3UPYIOUINX KOHCTHTYIIMOHHBIE TTOJIOKEHHS 3aKOHOB, OIPENENsisi ¢ UX IMOMOIIBIO
COIepIKaHNE OTIENBHBIX KOHCTHTYIIHOHHBIX NPaBONONOKEHHI» 3. OTnensHOMy
aHaju3y npobiaeM TonkoBaHuss KoHcTuTymu nocssimeHo uccienosanue M. Cnu-
JICHKO, B KOTOPOM aBTOP PacCMaTPHUBAET IBOJIOIHIO, TPUPOAY, BUABI H CIIOCOOBI
TOJIKOBaHMSI KOHCTHUTYLIMOHHBIX HOPM W MPHHLUIOB. ABTOP NOAYEPKHUBAET, YTO
TakuM 00pa3oM oOecreYnBaeTCsl peaju3alus KOHCTUTYLHUH, a «TOJKOBaHHE

10 Tam xe, c. 9.

11 C. IleBuyk, [punyun eepxogencmea npasa ma Haneuwja ropuoudna cuna Koncmumyyii
VYxpainu, «I1paBo Ykpaiau» 2011, Ne 5, c. 21-24.

12 C. lleBuyk, Cyoosa npagomeopuicms: ceimosuti 00ceio ma nepcnekmusu ¢ Yrpaini, Kuis
2007.

13 1. Cuigerxo, Koncmumyyitinuili KOHmponb 6 Mmexanizmi cy4acnol npaeoseoi depoicasu,
JUcepranis JoKTopa opuauuHux Hayk, Kuis 2010.

14 B.€. Cxomopoxa, Koncmumyyitina ropucoukyis ¢ Ykpaini: npoonemu meopii, Mmemooonozii
i npaxmuxu, Kuis 2007, c. 53.

15 A. €3epoB. Porb KoHCMUmMyYitiHoi rocmuyii 6 pO3GUMKY CYYACHO20 YKPAIHCbKO20
xoncmumyyionanizmy, [B:] A.P. Kpycsiu (pen.), [Ipobremu cyuachoi KoHCmumyyionanicmuxu.
Bun. 3. Cyyacnuil ykpaincokuu koncmumyyionanizm, Oneca 2015, c. 472.
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BBICTYTIAeT HHCTPYMEHTOM COONIOAEHUS IPUHITUITA PA3eNICHNS BIACTEH, CHCTEMBI
CHEPKEK M NPOTHUBOBECOB, HMPUOPUTETHON 3allUTHI MpPaB M CBOOOA TpakAaH
u 1p.»16. TpaAMIIMOHHOM TOUKHU 3PEHUS] OTHOCUTEILHO TOJIKOBAHUS KOHCTUTYLIUH
NPUIICPIKUBAJICS B CBOMX HAy4YHBIX TPyAax yKpauHckuii yuenbiid F0. Tompikal’.

B tpynax cynen Koncrurynmonsoro Cyna Ykpaunsl M. ['yibTast npoaHanusu-
POBaH TOYKH 3pEHUsI 3aIIUTHI TIPaB YeI0BeKa 3apyOeKHBIH OIMBIT HCIOJIb30BAHUS
KOHCTHUTYIIMOHHOH KaJI00BI, 8 TaKXKe MHCTUTYT OOpaIieHus: YacTHBIX Jinil B KoH-
crutyunonHblii Cyn Ykpaussl o TonkoBannu Koncturyrmu Yikpaunsn!8. Taxoke
HEOOXOANMO BBIICTUTH KOJUIEKTUBHOE UCCIIE0BaHUE, TTOCBSILEHHOE MpobiIeMam
1 000CHOBAHHIO BBEIECHHS KOHCTHTYIIHOHHOM aao0bl B Ykpanue B 2010 119

OTaenbHBIM HallpaBICHHEM HCCIEJOBAHMS BONPOCOB KOHCTUTYLIMOHHOM
IOCTUIIMH SIBISETCS MEXAyHapoaHO-KOH(OpMHOe ToikoBaHWe KoHCTHUTYHMH
VYkpaunsl yepe3 cooTHomeHrne npakTuku Koncrutynmonnoro Cyma YKpauHBI
n EBpomeiickoro cyna no mnpaBam denoBekaZl. OCHOBHOM IENBIO 3TOW CTAaThH
SIBJISIETCSI AHAJIM3 COCTOSHUS JTOKTPUHBI U OCHOBHBIX TEHIECHLIMH pa3BUTUS KOH-
CTUTYLIMOHHOW IOCTHUIIMHU B YKpauHe.

JlnneMMbl 1 MOTHUBBI BBeIEHUSI CY1€0HOI0
KOHCTUTYIIMOHHOTO KOHTPOJIsI

CornacHo Konctutynmn YkpanHbl ycTaHOBIIEHA cMelIanHasi opma mpasiie-
HUs. B ykpawHCKOH NOKTpHHE mpeoOnagaeT MHEHHE, YTO MPH TaKOH cHcTeMe
BJIACTh OCYILECTBIIACTCS OoJyiee cOamaHCHPOBaHO. ABTOPUTETHAS MPE3UIEHTCKAS
BJIaCTh CIIOCOOHA BHeApATH pedopMbl. Bmecte ¢ Tem, 31ech MMeeT 3HAYCHUE
courtesy rules, COCTOSHUE TIOJIUTHUYECKOH CHUCTEMBI, MOJUTHYECKAs MPaKTHKa
110 B3aPIMOZIeI>iCTBPIIO IapIaMEeHTCKOI'O OOJIBIINHCTBA U OIIITO3UIINH. HpI/I TaKuX
YCIOBHSX Ba)KHA TTOJMTHYECKAs! aKTUBHOCTH OOIIECTBA, KOTOPAsi MOXKET PEabHO
3allyCTHTh KIIIOUEBOH 3JIEMEHT peclyOlMKaHu3Ma — MOAOTYETHOCTh M TOIKOH-
TPOJIBHOCTD BJIACTHU, — U PCAJIBHBIC I'apaHTUN HE3aBUCUMOCTH, U aBTOPUTET Kon-

16 TJI. Crnigenko, TrymauenHs KOHCMumyyii: nUmanus meopii i Npakmuku 6 KOHMeKCmi
c8imogozo docsidy, Oneca 2003, c. 20.

17 10.M. Tonuka, Thymauenns Koncmumyyii i 3axonie Ykpainu: meopis i npaxmuxa, XapKiB
2001.

18 M.M. I'ynerait, Koncmumyyitina ckapea y Mexamizmi 0ocmyny 00 KOHCIumyyitiho2o npago-
¢y0os, Xapkis 2013.

19 0.B. Ilerputuud Ta iH., IIpobnemu ma nepcnekmusu 3anpoeaddiceriss IHOUBIOYANbHOT
KoHcmumyyitinoi ckapeu 6 Yxpaini, Kuis 2010.

20 M. Casenko, Poab npaxmuku €gponeticbko2o cyoy 3 npae JoOUHU y KOHCIMUMYYIHOMY
cyoouuncmsi Yxpainu, «Bicank Koncrurymniitnoro Cyny Ykpaiam» 2005, Ne 6; C.B. Illes-
uyK, Y3e00xcenicmv npakmuxu €sponeticokoeo cydy 3 npas moounu ma Konemumyyitinozo
Cyoy Vkpainu, «Bicauk Koncrutyuniiinoro Cyny Ykpaiam» 2011, Ne 4-5.
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CTUTYIIMOHHOTO Cy/ia. JTa CHHEPTHs TO3BOJISIET 33/1eHCTBOBATH KOHCTUTYIIMOHHBIC
MIPEJOXPAaHUTENN KOHIIEHTPALWUHU BIACTH B OJHUX pYyKax.

OCHOBHBIMH TpO0OJIEeMaMU TP BBEACHUH CyAeOHOTO KOHCTHTYIIMOHHOTO
KOHTpONIA B YKpauHe Obutd: 1) TOMHUHHUPOBaHHUE TOKTPHHBI FOPHINIECKOTO MTO3H-
THBU3Ma, COIIACHO KOTOPOM KOHCTUTYLMSI PacCMaTpUBAETCs KaK MPABOBOM akT
CyBepeHa BHE IIEHHOCTHBIX acriekToB2!; 2) nmpeobiajaHie MOHMMaHUS BEPXOBEH-
CTBa NapJaMEHTa KaK OCHOBBI KOHCTUTYLIMOHHOTO YCTPOICTBA rOCY1apCTBa, XOTS
TaKOW MOAXOJ KPUTUKYETCS MPEICTAaBUTEISIMUA KOHCTHTYILIHOHAIN3MA22; 3) Heno-
BepUe K UHCTUTYTY CyZa, PELICHHUs] KOTOPOTO MOIJIM OBl IOAMEHSATH CYyBEPEHHUTET
HapoJa, KOTOPBIN NpeJCTaBisieT OOIICHAMOHANBHBIN MapiaMeHT?. JTo Hajo-
YKHUIIO CBOM OTIIEUaTOK MpH omnpeAencHur komnereHu Koncturynnonsnoro Cyna
B Koncturynuu Ykpauns: 1996 r.

B cBoro ouepenp, nociaenoBarenu TOKTPUHBI OPraHUYECKOIO KOHCTUTYLHO-
HaJIu3Ma BCEraa MOTYEPKUBAIM BaXKHOCTh CyAeOHOTO KOHCTUTYLMOHHOTO KOH-
TpOJIL KaK MHCTUTYTA, CTOAILETO HA IIyTU NPELYNPEXACHUS Y3yplalllU BIIACTH
Y MHCTPYMEHTA 3alUTHI ITpaB yejoBeka. Ho B 00IIecTBEHHO-MOIUTHIECKUX fe0a-
Tax 3aMe4aloch 3HAYMTENIFHOE HENOBEpUe K CyAeOHOM BIACTH, KOTOpas CBOUM
[IPaBOTBOPYECTBOM YIPOXKAET 3aKOHOAATENBHOM BilacTu. Henmonumanue caepxu-
BAIOIIEH POJIM KOHCTUTYLIMOHHOW IOCTHLIMU B CUCTEME pa3eICHUs BIIACTEH, caep-
KEK M MPOTUBOBECOB, FAPAHTHUPOBAHMS MPaB M CBOOOX YeNIOBEKA COMPOBOXKIAIIH
nuckype o serutumMHocty KoncrutyrnuonHoro Cyna YKpauHbI.

J1s1 COBpeMEHHOM CUCTEMBI pa3ieeHUs BIacTel XapaKTepHOU 4epToil sBIs-
ercsa nudQys3us BIaCTH B paMKax KJIACCHYECKOW TpHaIbl pa3ldesieHus! BIAacTeH.
Uro kacaercsi copepxanusi GyHKIMN napiaMenTa 1 KoHCTUTYIMOHHOTO cyna, TO
OHM TECHO CBSI3aHBI C COACPKAHMEM MPOLEAYPhI UX OCYLIECTBICHMs. Pedb naer
0 pacnpeneneHud (YHKIUH, MOJOOHBIX MO MPHUPOAE, IMOCKOJBbKY U MapiaMeHT,
W KOHCTHUTYLIHOHHBIA Cyl TNPH UMEIOLIEHCs KOOAU(PHUIMPOBAHHONW KOHCTHTYLIWH,

21 Hanpumep, 310 miposipisiercst B paktuke Korcrurynmonnoro Cyza, €ro JOKTPHHBL, COOT-
BETCTBEHHO KOTOPOW OH HE 3aIlOJHSAET MpOOENbl U HE pellacT KOJUTH3HU B TpaBe. Takoe
COCTOSTHHE TIPaBOBOTO PETYIUPOBAHHS MPSIMO HPOTHBOPEYUT OCHOBAM IOPUANYECKOH
OIIPE/ICICHHOCTH KaK KOMIIOHEHTA BEPXOBEHCTBA IIPaBa M MIOHUMAHMS IIPaB YeIoBeKa Kak
YHUBEpCaJIMi, KOTOPbIE HAKJIA/IBIBAIOT Ha TOCYAapCTBO, B ToM uncie u KCY, 00s3aHHOCTD
3aILUTHL

22 A.O. CemniBanoB, A.A. Crpwxak, [Tumanns meopii KOHCMUMYYIiHO20 NpPaAgocyoost
6 Yxpaiui: akmyanvui numanHs cy4acrHo2o po3gumky KOHCIMUumyyitino2o npagocyoos, Kuis
2010, c. 36-54.

23 Cympl B MEpHOJ MMOCTCOBETCKOM HAyKH TOCYJapCTBEHHOrO (KOHCTHTYLHOHHOIO) IIpaBa
paccMaTpuBaIMCh Kak CBOeoOpa3Has aHTUTE3a HapoIHOMY cyBepeHuTeTy. Ecimu mocnen-
HUI HE TPaKTOBaTh B JIEMOKPAaTHYECKOM KOHTEKCTE KaK IMPOLEAYpy HPUHATHS PELIeHUH
OOJIBIIMHCTBOM IPU YBaXKEHHH IIPAaB U MHTEPECOB MEHBIIUHCTBA, TO OH SBJISETCS YIPO30i
KOHCTHTYIIHOHAITU3MY KaK CHCTEME OTPaHWYCHHUS BJIACTH U OOECIIeUeHUsI MpaB M CBOOON
YeIoBeKa.
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Kak B YKpauHe, OCYIIECTBISIOT KOHKPETHU3AIINIO U ICTATH3AIHIO €€ TTOJI0KEHHI24,
OnHako OHHM OCYILIECTBIISIIOT 3TH (PYHKLIMH Pa3HbIMHU criocobamu: Bepxosnas Pana
— (hopmynupyeT abCTpaKTHBIE MONOKEHHS, PETYIUPYIOIIUE THITHYHbIE )KH3HEHHBIE
00CTOSITENHCTBA, PACCUNTAHHBIE HA HEOMPEIENECHHBIN KPYT JIUI] U HEOIpeaeTeH-
HO€ KOIMYECTBO cirydaeB; KoHcTuTymonHsIl Cya — pyKOBOACTBYSICh KOHCTHUTY-
LIUOHHBIMHU LIEHHOCTSIMH Y IIPUHIMIIAMH, PUCTIOCA0NIMBaeT abCTpaKTHbIE KOHCTH-
TYIIMOHHBIE TIPEAMTUCAHNS K KOHKPETHBIM KU3HEHHBIM OOCTOSTENECTBAM WM TaeT
OLICHKY a0CTPaKTHBIM MOJIOKEHUSIM 3aKOHOATENILCTBA Ha IIPEAMET JISTUTUMHOCTH
BMEIIIAaTEeNIbCTBA B YaCTHYIO aBTOHOMHIO MHAMBHJIA, B COOTBETCTBUU C TPEXCO-
CTaBHBIM TECTOM CJIEAYIOUIMM M3 CHCTEMHOTO M TEJIEOJIOTHYECKOTO TOIKOBAHUS
crareii 3, 8, 22 u 64 Koncrurynuu?s. Kak v mapiaMeHT, Tak ¥ KOHCTUTYIIUOHHAS
IOCTHIIUSI TBOPSAT MpPaBO, HO OHA JAENaeT TO APYTHUM CIOCOOOM, YTO SIBIISIETCS
HUYEM HMHBIM, KaK peain3alueil KOHCTUTYIINH.

Otnomenuss KCY ¢ cymamu oOrieil IOpUCAUKIIMHA TPOSBISIIOTCS JTBOSKO:
1) Coesn cyneit YKpanHbl Ha OCHOBE KOHKYpca (Ha BaKaHCHIO CyAbU BBIABUTACTCS
KaKk MHHMMYM TpO€ KaHAHMJATOB) BBIOMpAeT KOHCTHTYIMOHHBIX cyael; 2) Bep-
xoBHBIHA Cyn YKpanHbI MOXKET 00paTUThCS ¢ KOHCTUTYLIMOHHBIM MIPEACTaBICHUEM
B KCVY B nopsiike HHIMAEHTHOTO KOHTPOJISE HOPM B CiIydae, €ClIU MOAJIEKUT MpH-
MEHEHHIO 3aKOH HJIM €TO OTAEJHHBIE TTOJIOKEHHS, KOTOPHIE BHI3BIBAIOT OCHOBAHHE
CUUTATh, YTO OHM HEKOHCTUTYLIMOHHBIE, M 3TO CYILIECTBEHHO MOXET MOBIUATH Ha
CYTh CylIeOHOTO PEIICHHUS.

B mpaktuke aestensaoctrt KCY ObUTH TTepHOAbI, KOTAA OPTraHbl COMEHCTBUS
MIPAaBOCYIUIO, B 4aCTHOCTH Cbe3l cyaell YKpauHbl, HCIOIb30BAINCh Ul JaBiic-
HHSI Ha OCYILECTBJICHHE KOHCTUTYLMOHHOTO mpaBocymusi2®. Hampuwmep, mocine
n30panus npesuneHToM B. Slnykosuya Bnustare Ha Koncturynmonusii Cyn 66110

24 M.B. Capuun, Koncmumyyitini innogayii ma eipnicmo koncmumyyii. «Biue» 2016, Ne 7-8,
c. 44-47.

25 PaccMarpuBast €10 06 00KAIOBAHUHM PELICHUH B MOPSJIKE aJIMUHUCTPATUBHOIO CYIOIPO-
n3Bonactea KCY chopMymupoBaia IPHHIMI MPONOPIHOHATEHOCTH CIEAYIOIUM 00pa3oM
(pemreane KCY Ne 3-pr/2015): «...comtacHo KoHCTUTYynMU YKpauHbBI JOMYCKAeTCs BO3-
MOXKHOCTb OTpaHMYEHMs MpaBa Ha aneJUIIIMOHHOE U KacCallMOHHOE 00XKaJOBaHHE perle-
HUs cyna (MyHKT 8 4acTu TpeTheit cTathu 129), 0HaKO OHO HE MOXKET OBITh ITPOU3BOJILHBIM
W HECNPaBeIJIMBBIM. Takoe OrpaHuueHHE JOJKHO YCTaHABIMBATHCS UCKIFOYUTENLHO KoH-
CTUTYLIMEH U 3aKOHaMH YKPauHBI; PECIIeIOBATh JISTUTUMHYIO 11eJIb; ObITh 00YCIIOBIEHHBIM
00I11eCTBEHHON HEOOXOJMMOCTBIO TOCTH)KEHHS 3TON 1IEJH, IPOHOPLUOHAIBHBIM U 000CHO-
BaHHBIM. B cirydae orpaHnveHus mpasa Ha oOKaJloBaHHE CYJeOHBIX pelIeHHH 3aKOHOAATEIh
00s13aH BBECTH TaKO€ IPABOBOE PETYIHPOBAHKE, KOTOPOE JACT BO3MOKHOCTD ONTHMAIIBHO
JIOCTUYb JIETUTUMHOM LI€M ¢ MUHMMAJIbHBIM BMEILIATEILCTBOM B peasIM3alliIo MpaBa Ha
CyaeOHyIO 3alIUTy U He HapyliaTh CYIHOCTHOE COAEPKaHUEe TaKoro IpaBay.

26 B mavane 2010 roga FOnust TumorieHko ycrymaer B 60ps0e 3a moct [lpesugenra mpes-
CcTaBUTENIO Npopoccuiickoi [Taprun pernonos Bukropy SIHykoBudy. MUIIEHBIO aTaky ele
BO BpeMs IIEPEXOHOr0 dTamna yepes3 npeacrasutenci B BepxoBHoii Pase u nosnbHBIX cyeit
Ha Copesne cyneit cran nmeHHo KCV.
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JIOBOJTEHO TOHKHM, W 3aKJTI0YaJI0Ch B M3MEHEHUH KOH(HUTypaluy COCTaBa OpraHa
KOHCTUTYLMOHHOHM IOCTHLMHU B JBa 3Tala: CHavajga 3aMeILIeHHE OIHOTO CYIbH,
a 3areM 4eThlpeX. JTO IO3BOJIMIO OKa3blBaTh BIMSHHE HAa COCTaB Cylda yepes
Cwe3n cymeit YkpanHbl, Kak HanOoJee YS3BHMOTO HHCTUTYTA, YYacTBYIOIIETO
B (popmupoBannu Koncturynmonnoro Cyna?’.

YerpoiictBo Koncrutynuonnoro Cyna

Kommozumst KCY mocne KOHCTHTYIHOHHON pedopMbl MpaBOCyAHs CYIIe-
CTBeHHO u3MeHmnach. 3akoH o Koncrurynunonnom Cyme ot 13 wromst 2017 1.28
npenycMarpusaet AesteabHocte KCY B (dopme 3acenanuii bonbinoi [lanarer,
KOTOpBIN COCTaBIAIOT BCE CyApH. Takxke B cocraBe Cyna IOIDKHBI AE€HCTBOBATbH
nBa CeHara, MEXIy KOTOPBIMH JIOJDKHO OBITH OCYILIECTBICHO pacHpenesieHue e
10 PACCMOTPEHHIO KOHCTUTYLIMOHHBIX )ayi00. B cocraBe KCVY coxpansiercs nmpak-
THKA JESTEIbHOCTH KOJUIETHH CyAEH, KOTOpast JOJDKHA Pelars BOIPOC O NOMYCTH-
MOCTH KOHCTUTYLIMOHHBIX kaj00 u oOpameHuii. B cocraB mectu (BMecTo Tpex,
KaK 3TO OBUIO paHee) KOJUIETHH JOJKHBI BXOIUTH IO TPOe CyneH.

Opranuszamus pabotsl bonbmoit [lanarer u CeHara pomkHa OBITH HaIlpaB-
neHa Ha oOecrieuenne enquHcTBa MpakTHku KCY. CMbICT TakuX 3aKOHOAATEIBHBIX
W3MEHEHHH 3aKiroyaeTcsl Bo BHeApeHnH QyHKImK bonbimoii [lanater o pacnpe-

27 Kiro4eBBIM MOMEHTOM [IJIs1 YCHIICHHUSI aBTOPUTApU3Ma CTaNIO NPpUHATHE KOHCTUTYIIMOHHBIM
cynoM pemenust Ne 4-pn/2010 o TonkoBanuu crartbi 83 Koncrurynuu Ykpaunsl. Bekope
MoCJie NMPHUHATUS 3TOrO pEIIeHUs Cyaba-IoKiaamuuk mno aeny FOpuit Huxkutue monan
B OTCTaBKY, KOTOpas caMa Io cebe OblIa CTpaHHOH (BeAb MOJAIOT B OTCTaBKYy B Kade-
CTBE HECOITIACHs C ONMO3HBIMU PEIICHNSIMU HakaHyHe uX npuHATHs). [lozke, 2 CeHTIOps
2010 moman B orcTaBKy cyabs BsuecnaB J[xyHb, a 9 centsaOps 2010 cyapu AHatonmii
Junkosckuii, Ban JlomOpoBckuii u SpocnaBa Mauyxak. Kak 3asBuia B CBOEM MHTEp-
BbIO Ccynbs SIpocnaBa Mauyxak naBneHue Ha cyaeill Obuto yronueHHeM (Cymns KC, sxa
MojiaJia y BiZICTABKY: JO MEHE 3aCTOCOBYBAIM BHTOHYEHI MeTonu, «YHiaH. [H(popMmaiitne
arerctBoy», URL: https://www.unian.ua/politics/401335-suddya-ks-yaka-podala-uvidstavku-
do-mene-zastosuvali-vitoncheni-metodi.html (gara o6pamienus: 30.10.2017). Takue MaHu-
nysimuu ¢ Permamentom BepxoBnoit Panbl, koTOpslit yTBepkaancss 3akOHOM YKpauHBI,
HEMOCPEICTBEHHO MPOTUBOPEUMIA KOHCTUTYLIMOHHBIM MPUHIMIIAM He3aBUCHUMOCTH KoH-
ctutynuoHHoro Cyna U pasrpaHU4eHHs [IpefMeTa KOHCTUTYLIMOHHOM U o01ell :opucauk-
muu. Tem He MeHee, Onarofaps MO3UIMK KOMHUTETA [apIaMeHTa 0 BOIIPOCaM IPaBOCYIHS
u Bricmiero cosera roctumu BMecTo 3TuX cyaeit B Koncrurymmonnsiit Cyn X Cre3nom
cyneit YkpauHbl OblTH BBIOpaHBI JIOSUTbHBIC K BukTopy SlHykoBu4y cyabu Muxaun 3aro-
poxen, Oner Cepreiiuyk, Haranest Illantana u Muxaun 'ynerail. AHanus conep:kaHus
peutenus Ne 4-pn/2010 o TonmkoBanuu ctarbu 83 Konctutynuu Yxpauusl cMm: O. Kyky-
pY3, Peanizayia nonimuku i npaga noaimuko-ynpaguincokoio enimor Yxpainu, «Studia
Politologica Ukraino-Polona» 2012, c. 36-37.

28 Bakon Yipainum «IIpo Komcrurymiiiaumit Cyn Ykpaium» Bim 13.07.2017 p. Ne 2136-VIII,
Bioomocmi Bepxosnoi Paou Ykpainu, 2017, Ne 35, cr. 376.
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JIETICHUIO JIeTT MEX/Ty CeHaTaMH M KOJJIETHSIMH CYJIEH U BO3MOXKHOCTSIX M3MEHEHHS
ropucnpyaeHunn KCVY. B cBoro odepenp, ceHaTsl MOTYT IepefiaBaTh Ha paccMo-
tpenue bonpimoii [Tanarel KOHCTUTYIMOHHBIE KaJI00BI, KOTOPBIE MOTYT MPHBECTH
K m3MeHeHuio opucnpyaeHunu KCY wim ecianm 1emo HOCHT NMPHHIUIHAIBHOE
3HAQYEHUE U CEHAT HE MOXKET IPUHATH PELICHUE.

YerpoiictBo Koncturynmonnoro Cyna ocraeTcs ysI3BUMBIM, OCKOIbKY Cyn
dhopMupyeTcst TpeMsi HHCTUTyTaMu BiacTh — BepxoBHoit Pamoii, Ilpe3umnentom
u Coe3nom cynedt. Kaxaplil u3 HUX Ha3HA4aeT 1o mecTs cynei. Ilocne BHeceHus
n3MeHeHuil B KOHCTUTYIHMIO B YacTW MpaBOCYIWsl 3Ta MoAeNb (HOpMHUPOBaAHUS
KCY ne 6puta n3MeHeHa, X0Ts MHOTMHA Y9EHBIMU OAYEPKUBAETCS, YTO Kapbep-
HBIE CyAbU YacTO UMEIOT TPYOHOCTH B CHUTyalUsX, KOTJa HalO MPOBEPSTH COOT-
BETCTBHE IMOJIOKEHUI 3aKOHOB MPUHIIMIIAM IpaBa. JDTO CBA3aHO C UX MHOTOJIET-
HUMH CTEPEOTHIIAMH 10 TPUMEHEHHIO 3aKOHOB, B CHITY YETO KaphePHBIM CYIbSIM
TSDKEJIO TIPEOJ0JIETh MPOPECCHOHANBHBIN CTEPEOTHIT O HEYKIIOHHOM NPUMEHEHUH
3akoHa. Hu Koncrurynnonnas Accamb6ies, Hu Koncturynmonnas Komuccus tak
M HE TPEOOJeNH 3TOT CHOPHBIH MOMEHT (GopMHpoBaHHA KOHCTUTYIIMOHHOTO
Cyla, COXpaHMB MEPBUYHYIO MOAENb €r0 (hOpMHUPOBaHUS.

Kak cBunerenbCcTByeT pakTHKa, Takas komrosuims GopmupoBanust KCY moxer
TIPUBECTH K €ro OOCTPYKIMH M KaK CJIEACTBHE — K Mapanudy B aesrensHoctr Cyna.
Hampumep, korna B oktsa0pe 2004 I. 3aKOHYMINCH MTOJTHOMOYHSI MHOTHX CYJIEH, TO
cocraB KCY oka3zasicst HEOITHOMOYHBIM paccMaTpHBarh Aelna (moimHoMouHocTs Cya
COCTaBIIICT ABCHAIIATH Cy/eH), TOCKONbKY BepxoBHas Paja He HazHawamma Cyzei mo
cBoel kBoTe. Tonbko mocie HazHaueHus cyneil napiaaMeHToM B uroHe 2006 L. yna-
JIOCh B030OHOBUTH JiesTenibHOCThE KCVY. TlonoOHas cutyarumsi HaOmonaeTcs ¢ KOHIa
2016 1., mockonbky Ha koHer 2017 . omameHnsl KOHKYpPCHl Ha 3aIlOJTHEHHE TISTH
BaKaHCUI KOHCTUTYLIMOHHBIX cyneill. HaBepHoe, 310 siBNsieTCS OMHOW M3 OCHOBHBIX
MIPUYMH OTCYTCTBUSA MPUHATHIX pemmeHnii KoncrurymonnsiM Cynom 3a 2017 1.

IIpaBoBoii craryc cynbn Koncrurynuonnoro Cyna

Cymeu KCY HazHauarotcst Ha OeBaTh JieT Oe3 mpaBa mepen3Opanus (cT. 148
Koncturyrnun). Panee TpeboBanus x cyape KoHCTHTYIMOHHOTO cyna B YKpauHe
Obutn Oonee opmanbHBIMUA. B 4acTHOCTH, K Cynbe MPEabABISIINCE TPEOOBAHMS
0 HaJIMYMHU TPAKJAHCTBA YKPAaUHbI, BBICIIETO IOPUINYECKOTO 00Pa30BaHMsl, OIBITA
paboTHI 32 IOPUIANYECKON CIeaIbHOCTRI0 15 et [locie BHeCeHHs TOMPaBOK
B Konctutymmro Ykpawnsl ot 1 uroHs 2016 1. kxpome 3TUX TpeOOBaHUI KOHCTH-
TYLIMOHHBIE CY/IbU AOJIKHBI COOTBETCTBOBATH OIPEEIEHHBIM KadeCTBEHHBIM Tpe-
OOBaHUSM, B YACTHOCTH: BHICOKIMH MOPAIFHBIMH Ka4€CTBAMHU U OBITH IOPUCTOM
C NMIPU3HAHHBIM YPOBHEM KOMIIETEHTHOCTH.
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K KOHCTHTYIIMOHHOMY Cynbe TIPENBBISIOTCS TPEOOBAHHUSI O HECOBMECTUTEIh-
CTBE JIOJDKHOCTH CYIIBU C IPYTUMU cepamul JIeITEeNbHOCTH, B YaCTHOCTH CYIbS
HE MOXKET MPUHAUIeKATh K MOJUTHUYECKUM MapTHsIM, TpodCcoro3aM, IPHHUMATD
y4acTHe B JI000H MOTUTHYECKOH eI TETFHOCTH, UMETh MPEICTaBUTEILCKUI MaH-
JaT, 3aHUMAaTh JIFOObIe APYTHe OIIadMBaeMble JOIKHOCTH, BBIIOIHATH APYTYIO
OITa4YMBaeMylo paboTy, KpOMe Hay4HOMH, MPeroJaBaTeIbCKOH MM TBOPYECKOU
NEeSITETbHOCTH.

Taxke OTHOCHUTEIBHO KOHCTHUTYIIHOHHOTO CyAbH H3MEHEHO MOPSAOK IPH-
BJICYCHHUS K JIUCIUILTUHAPHON OTBETCTBEHHOCTH. Bo-miepBhix, 0e3 comacus KCY
CyIbsl HE MOXKET OBITh 3aJIepKaH MU CONEPIKATCS IO CTPAXKEH WM apecTOM 0
BBIHECEHHS OOBHHUTEIHHOTO MPHUTOBOPA CYIOM, 32 HCKIIOUEHUEM 3aJIepiKaHHS
CYIbH BO BpEMS COBEpPUICHHs TSHKKOTO WIIM 0CO0O0 TSXKKOTO MPECTYIUICHHS WIIH
cpa3y e TI0CJIe ero COBEpIIeHNs (paHbIIle ATOT Bolipoc pemana BepxoBHas Panma).

Bo-BTOpBIX, BONPOC O MPHUBICYCHUH KOHCTUTYIIMOHHOTO CY/IbU PEIIaeT TOIBKO
Koucturynmonnsiii Cyxn (paHbliie Takue pelieHusi TPUHUMAIH COOTBETCTBEHHO
Bepxosna Pana, [Ipe3unent n Cbe3n cyfeil OTHOCUTETHHO CYACH, KOTOphIE OBLITH
UMW Ha3Ha4YeHbl). Bompoc 00 yBOJIBHEHWH KOHCTHTYIIMOHHOTO CYABH C JIOJIXK-
HOCTH TocTaHoBisAeTcs perieHneM KoncrutynnonHoro Cyna JByMs TpeThUMHU
ot ero obmero cocrasa (cT. 149 Koncturynun). KoHCTHTYIINS TakKe KOHKPETH-
3UPYET OCHOBAHHSA JIJISl YBOJBHEHUS KOHCTHUTYIIHOHHOTO CYIBH, KOTOPBIE HOCST
HCYEPHBIBAIOLIUN XapaKTep:

1) HecnocoOHOCTH BBIMTOIHATH CBOW ITOJIHOMOYHSI TIO COCTOSIHHIO 3I0POBBS;

2) HapyueHust UM TpeOOBaHWH OTHOCHUTEIHHO HECOBMECTUMOCTH;

3) coBeplIEHHE UM CYNIECTBEHHOTO JTUCHUILUTUHAPHOTO MPOCTYIKA, rpy0oe min
CHCTEMaTH4YeCcKoe MpeHeOpekeHrne CBOMMH OOS3aHHOCTAMH, YTO €CTh HECO-
BMECTHMO CO cTatycoM cynbu Cyfa WU BBISIBIIIO €T0 HECOOTBETCTBUE 3aHU-
MaeMOM HOJIKHOCTH;

4) moma4ym UM 3asiBICHHUS 00 OTCTaBKE MM 00 OCBOOOXKICHUH OT JOJDKHOCTH IO
COOCTBEHHOMY JKEJIaHHIO.

Taxue monoXeHus yCUJINBaIOT HE3aBUCUMOE ToJIoXkeHne KOHCTUTYIIHOHHOTO
Cyna. OmHako OKOHYATENBHO Bompoc HopMmanm3anuu padorsr KCY pemures
nocyie MPOBEICHNS KOHKypCca Ha MSATh BaKaHCHU cymeit?.

(I)yHKIII/lI/I H MOJHOMOYHSA KOHCTHTYIIMOHHOI'0 Cyaa

OYHKINU KOHCTUTYLIMOHHOTO CyZIa OMPEIEIISIOTCS €0 OJIKEHUEM B CUCTEME
TOCY/IapCTBEHHOTO yCTPOMCTBA KaK KJIIOUEBOTO 3JIEMEHTAa OPraHUYECKOTO KOH-

29 Tlo nBe BaKaHCHH KOHCTUTYIMOHHBIX CyIed NOJDKHBI 3amoidHUTh BepxoBHas Pama u Ilpe-
3uneHT, ogHy — Cbe3n cyae YKpauHBL.
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cTuTynroHanm3Ma. Ecnu paccMmarprBarh mpobieMy oOecTiedeHus I0pHIndecKon
CHJIBI KOHCTUTYLMH C TOYKU 3PEHUSI €€ Pa3IM4YHbIX aCIeKTOB (YCTaHOBIICHHE,
peanuzanysi ¥ MHTEpHpeTanus), To LenecooOdpa3Hee TOBOPUTH HE O TEPMHUHE
«TIpaBOBasi OXpaHa KOHCTUTYII». [locTaHoBKa Bompoca 06 oxpaHe KOHCTUTYIIHN
MMEEeT 3TAaTUCTCKUHN XapakTep U MPeIIosiaraeT COUUAIbHYI0 aKTUBHOCTH II0 €ro
00€ECIIeueHNI0 B 3aBUCHMOCTH OT BOJIM rocyfapcTtBa. OyHKIMOHUPOBAHUE KOH-
CTUTYIIMOHHBIX CYJOB BHIp@)KaeT TUJIEMMY COBPEMEHHOTO KOHCTHUTYILIMOHAIM3Ma
— «HApOAHBIA CYBEPEHHUTET WM JEMOKDPATHIO U UX 3aBUCHMOCTH OT KOHCTUTYILIH-
OHHBIX HOPM, TO €CTh OT IIPaB YeJIOBEKa U pa3eiieHus BiaacTei»0.

B »TOoM KOHTEKcTE aKThl KOHCTHTYIIMOHHOW IOCTHIIMH SIBJISIOTCS Ompere-
JSIFOIMMHU B XOZI€ TTOJUTHYECKOro Ipornecca. Takoe BIUSHUE KOHCTUTYLHOHHOM
FOCTUIIMM Ha TOJIMTHYECKUH MPOIECC OCYIIECTBISIETCS C IMOMOIIBbIO MPaBOBBIX
CPEZACTB, CPeay KOTOPBIX BEAYIIMM SBISETCS MCKYCCTBO IOPHUANIECKON apryMeH-
Tauu ee perieHuil. C Lenblo OrpaHuYeHUs] BIUSHHSA MOIUTUYECKHX 00CTOS-
TEIbCTB HA JEATEIbHOCTh KOHCTUTYLIMOHHBIX CYIOB HCIIONB3yeTCsl JOKTpUHA
nonutudeckoro Bompoca. KCY chopmynupoBai ee cCBO€OOpa3sHO KaK JOKTPUHY
«BOMPOCA TMOIUTHYECKON LEIecO00Pa3sHOCTH», PAacCMaTpUBasi KOHCTHUTYLHOH-
HOCTB 3aKOHOZATENBHOTO ycTaHoBIeHus 4% Oapbepa Al MOMUTHIECKUX MapTHid
Ha MapiaMeHTCKuX BbiOopax3l. B ompemenenuu ot 5 mapra 1999 r. KCY mnox-
YEPKHYJI, YTO PELICHUE MTOJUTUYECKUX BOIIPOCOB MPOTHUBOPEUUT €r0 Ha3HAYCHHIO
KaK eIMHCTBEHHOTO OpraHa KOHCTUTYLHMOHHOW IOPUCIUKIMHU, TIOCKOJIBKY JTI00ast
MOTIUTHYECKAs! IeATeTbHOCTh HECOBMECTHMA C JeSITEIbHOCTHIO KaK Cyzelt o0mmx
CYIOB, TaK U KOHCTHTYLIMOHHBIX CYIEH.

Eme HemaBHO ObLia pacmpocTpaHEHHast TOYKa 3PEHHUS, YTO KOHCTUTYLHOH-
HBIA CyJ He SBIAETCS OpraHoM TpaBocyaws. Hampumep, OBIBIINIT 3aMECTHTENb
npencenarens KCY, npod. B. IllanoBan cumraet, yto Koncrurynnonnsiii Cyn
VkpauHbl HE UMEET MPSIMOiA CBSI3U C OCYIIECTBICHUEM MPABOCYAUS 2. A COIIaCHO
mueHnio H. CaBeHKo, O MOHSITHEM «IIPaBOCYANE» HEOOXOAMMO MOHUMATH JIesi-
TEJILHOCTh KOMIIETEHTHOTO CyZia, KOTOpasi OCYIECTBIISIETCS OT UMEHHU rOCyJapcTBa
[0 YCTAHOBJIEHHOM 3aKOHOM IPOLIEAYPE U COAEPIKaHUEM KOTOPOIl sBJIseTCs pac-
CMOTpPEHHUE U pa3pelieHre KOH(QINKTOB WIIH MTPABOBBIX BOPOCOB, BOSHUKAIOIIIX

30 O. I'vode, Posym i npaso. Ckaadosi inmepryismypHozo npasogo2o ouckypcy, Kuis 2003,
c. 220.

31 Koucturyrmonnsii Cyn Yikpanasl B cBoeM perreann Ne 1-pri/98 ot 26.02.1998 1. chop-
MYJIIPOBAJ MOJOKEHUE, CONNIACHO KOTOPOMY «JIMILIEHHUs CIIMCKOB KaHAMIATOB B JAEMYTaThl
OT MOJUTHYECKUX NapTHH, N30UpaTenbHBIX OJIOKOB MapTUil, MOTYyYHBLIMX MEHEE YETHIPEX
IPOLIEHTOB TOJIOCOB M30MpaTelieil, IpaBa Ha yyacTHe B pacIpeleNieHUH JEMyTaTCKUX MaH-
JIaTOB, SIBJIAETCSI BOIPOCOM ITOJUTUYECKOH IeJIeCO00pa3HOCTH, U OHO JOJDKHO PeIaThes
Bepxosnoit Pagoii YkpanHsD».

32 B.M. IllanoBan, IIpobremu po3eumky koncmumyyitinol iopucouxyii ¢ Yipaini, «BicHuk
Koucrurymiitnoro Cymy Yipainm» 1998, Ne 2, c. 45.
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B TIPOIIECCE Peaju3aluyd HOPM KOHCTUTYLHMOHHOTO, TPaKJaHCKOTO, YTOJIOBHOTO,
aJIMHHUCTPATHBHOTO W APYTHX OTpaciei mpasa’3. OmHAaKo ¢ STHM MHEHUEM
HeNb3sl COINacuThes, MOocKonbKy KoHcTutyrnuonHbli Cyn YKpauHbBI HMeEeT Bce
MpU3HAKU OpraHa MPaBOCYAWsS: HE3aBUCHUMOCTB; OCOOBIN HE3aBHCHMBIM CTaTycC
KOHCTUTYLIMOHHBIX CYIEH; Ha €ro IesTeIbHOCTh HE OOITyCKAETCsl Kakoe-Ir0o
BIIMSIHUE; 3aKOHOM OIIpeJIeNIEHbl MOJIHOMOYHS U IpoLelypa pacCMOTPEHUs JIEN;
3TOT OpTaH MPUHUMAET PEIICHUs, KOTOpPhIE SBISIOTCS 0011e0053aTeIbHBIMI, OKOH-
YaTeJbHBIMA U HE TPEOYIOT IOMOJHUTENIBHOTO OfOOPEHHS CO CTOPOHBI APYTHX
opranoB BiacTu. Pemaroiee 3HaueHre IPH STOM UTPAET CIIOCOOHOCTH KOHCTHUTY-
IIMOHHOTO Cy/la HAAJIEKAIMM 00pa3oM apryMEeHTHPOBaTh CBOM PEIICHHS, UCXOAS
13 KPUTEPHUEB BEPXOBEHCTBA IIPAaBa M YBAKEHHS JOCTOMHCTBA UYEJIOBEKA.

Hcxonst W3 3THX MMIIEPATHBOB COCTOSIIOCH pe(OPMUPOBAHUE MOTHOMOUUI
Koncturyrmmonroro Cyna YKpawHBI COTTIaCHO 3aKOHY O BHECCHHH HM3MCEHEHUI
B KoHcTutynuro Ykpaussl B wactu npasocyaust oT 2 uroHd 2016 r. CommacHo
9THM M3MEHEeHUsIM B KoHCTHTYIHMIO MpaBo Ha oOpaimieHre B KOHCTUTYLMOHHBIHA
Cyz 1o BOmpocaM KOHCTHTYIIMOHHOCTH MEXKIYHapOIHBIX TOrOBOPOB3* U KOHCTH-
TYLMOHHOCTH BOIIPOCOB, KOTOPBIE BBIHOCSTCS Ha BCEyKpaumHCKUI pedepenaym
3a HApOAHOM MHMLIMATHBOM MPU3HAHO 3a TPYIINON He MeHee 45 HapOoIHBIX Jemy-
TaToOB, BBE/IEH MHCTUTYT HOPMATHBHON KOHCTUTYLMOHHOW XamoObl. Taroke ObLI
CykeH mpeamer odunuanbHoro tonkoaHus KoncruryunonneiM Cymom — ero
MIpEeIMETOM SIBJISIETCS TOJIBKO MHTepHpeTanus nojoxeHudt Koncrutynum Ykpa-
WHBI (paHbIIIe TOJKOBAINCH TakXke 3aKkoHbl). K coxanennro, 4. 3 crarbu 8 3akoHa
0 KCVY coxpanuna npobiemnoe nonoxenue, uto Cya He paccMaTpUBaeT BOIPOCHI
3aKOHHOCTH TOCTaHOBJIeHNH BepxoBHo# Pamu, axros Ilpesunentra nu Kabunera
MUHHCTPOB, XOTS PELIeHNE ATOTO BOMPOCa UMITLIHIIUTHO 3aJI0KEHO B 4. 2 CTAaThH
8 KoHcTuTynnm YkpauHbl, KOTOpasi YCTaHABIMBAET UEPAPXUIO NIPABOBBIX AKTOB:
KoHcTutynmsa — 3akoH — MMOA3aKOHHBIA akT. Benb TyT miaBHBIA KpuTepuil 07-
JKeH TI0oJIaraTbCs B HaJJIE)KaIlel KOHKPETH3aluy MPaBOBBIMU aKTaMH KOHCTHUTY-

33 MLI. Cagsenxo, IIpasosuii cmamyc Koncmumyyitinoeo Cyoy Yipainuu, aBroped. auc. KaHaI.
ropuj. Hayk, Xapkis 2001, c. 7.

34 Hanpumep, B HapyIICHHE KOHCTHTYLHMOHHOM mpoueayps! B BepxoBHoii Paxe Obuin partu-
¢unupoBansl Tak Ha3bpiBaeMble XapbkoBckue gorosopa (I. Kamcamyn, Ak Xapriscoki
yeoou niocomyeanu «Mincekuii komeny, «Jlens», 2017, 25 ksitasa, URL: https://day.kyiv.
ua/uk/article/podrobyci/yak-harkivski-ugody-pidgotuvaly-minskyy-kotel (rara odpamieHus:
29.10.2017 1)), kotopeiMu 110 2042 1. mpojieBanack apenaa ropoaa Cesacronons Poc-
cuiickoii @enepanueii st 6a3p1 YepHOMOPCKOTO (PI0Ta B HAPYIICHHE KOHCTHTYIIHOHHOTO
3ampera O pa3MEICHUM BOSGHHBIX 0a3 Ha TeppUTOpUH YKpauHbl (cTarba 17). Onmosumms
HE MOIVIa OCHOPUTH 3TO pElIEeHHE MaplIaMeHTa, NOCKOIbKy A0 2016 . moiaHoMouueM IO
obpamenuto B Koncrturynuonusiii Cyq o BOIIpocaM KOHCTUTYLIMOHHOCTH MEXXAYHApO-
HBIX JOTOBOPOB BIAJIENH TONBKO (paKTHUECKH 3aHHTEPECOBAHHBIC CyOBEKTHI — [IpesnmeHT
u Kabuner MuUHHCTpPOB.
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[IMOHHBIX TIPUHIIUIIOB U IIEHHOCTEH (JOCTOMHCTBO YeIOBEKa, CBOOOMA, paBHOCTh
1 3arpeT AUCKPUMHHAINH, IEMOKpPaTHs U T.I1.).

KoHcTuTylIHOHHOE CYT0TIPOU3BOACTBO

3akoH o KCVY moapoOHO HE permaMeHTHPYIOT MOPSAOK CO3bIBA 3acelaHUi
Bonpmoit [Tanarsl, ceHaToB, KOIJIETHI, OTABast 3TO HA yCMOTPEHUE TPeJICeNaTes
KCY. Drta npobnema npu npuHATHH 3aKOHA TaK ¥ He ObuIa pemieHa B CTOPOHY
TOr0, 4YT00BI BOIIPOC 00 OTKPHITUH ITpou3BoxAcTBa 1o feity B KCY nmo oOparueHuio
MIPUHUMAJIOCh HA 3acelaHue KOJUIeTHH cyaed. [leno, o KoTopoMy OTKPBITO KOH-
CTUTYLIMOHHOE MPOM3BOACTBO, paccmarpuBaercs KCY Ha miieHapHOM 3aceqaHuu
Bonbmoii ITanarel, 3aceqanum ceHara B MOPSIIKE, YCTAHOBICHHOM 3aKOHOM.

B 3akone o KCVY coxpanunach npexxHss AOBOJIBHO pemaromas pons Ipen-
cemarenst KCY Ha ompeneneHne mopsiika pacCMOTpeHus nen. XoTsi Bo m3bexa-
HHUE CUTyallUi 3JI0yHNOTpeONeHHH 3TOT MOPANOK HOJDKHA Obl ompenenits bonb-
mast nanara KCY. JlyymuM BapuanTtoM TyT MOIIH Obl OBITH MpaBHIia, COTIIACHO
kxotopeiM [Ipencemarens KCY B mopsijake, yCTaHOBIEHHOM bombImoi manaroi,
HUMeeT NPaBo HOpy4yaTh OAHOMY U3 CYIEeH MpeAaBapuUTeNbHOE M3yueHHE oOpalie-
HUsI, KOTOPOE JOJDKHO OBITH 3aBEpIICHO HE MO3JHEE JBYX MECSIEB CO JHS €ro
peructparuu B Cekperapuare. BeiBoa cyzbu 1o pe3ynbraraM IpeaBapUTEIbHOTO
n3ydeHus1 00paleHus TOKJIaAbIBacTCs B IUIEHAPHOM 3acenanun llamarsl.

3axon o KCVY B HOBOI1 pefakuyu npeaycMaTpyuBaeT CIeAyIOre CTaul KOH-
CTUTYIIMOHHOTO TPOM3BOICTBA.

1. Ilpedsapumenvrnas nposepka obpawenuii ¢ Koncmumyyuonnwviii Cyo
U omKpwvimue KoHcmumyyuornno2o npouzéoocmea. Cexperapuar KCY mposepsier
oOpaleHrss Ha MpeaMeT X COOTBETCTBHIO (POpMaNbHBIM TPEOOBAaHHSM 3aKOHA.
OKOHYATETBHO BOIPOC 00 OTKPBHITUN KOHCTHTYLIMOHHOTO IIPOU3BO/CTBA PELIaeTCs
Ha 3acelJaHHuu KOJUIeTMi, ceHaToB W bombmioi manarel. To ecTh B ciydae mpu-
HATHS peIIeHust 00 0TKa3e B OTKPBITUH MPOU3BOJICTBA ITOT BOIPOC B KOHEYHOM
pesynsrare Oyner npuHuMars bosibmas [lanara. IloBomom mist oTkasza B OTKPHI-
TUM KOHCTUTYIIMOHHOTO MPOM3BOJICTBA MOXET cTarh (cTaTha 62 3akoHa o KCY):
1) obOparenre HeHaIISKAMIETO CyOBeKTa; 2) orcyrcTBue noiaHomouus KCY Ha
paccMOTpeHHe BOIPOCa, MOAHATOrO B OOpaIleHUH; 3) HECOOTBETCTBHE 0Opa-
LIeHUs] TpeOOBaHMAM 3aKOHA; 4) HEJONMYCTHMOCTb KOHCTUTYLMOHHOW JKanoOBbl;
5) mpexparieHne IPUANIECKON CHITBI TPAaBOBOTO aKTa, KOHCTUTYIIHOHHOCTH KOTO-
pOro ocnapuBaeTcs, KpoMe CIIyyaeB, KOIAa 3TOT aKT MPOAOIDKACT NMPUMEHATHCS
K JJISAIIAMCS TPaBOOTHOLIEHUSM M €ro JeWCTBUE HApyIIaeT KOHCTUTYLIHOHHBIE
mpasa u cBoOozp!; 6) Hamnune akta KCVY, KOTOpBIM pemancs BOMpocC, MOAHSTHIN
B OOpaIleHny.
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2. Cnywanue oena 8 Koncmumyyuonrnom Cyoe. B crarbe 64 3akon o KCY ycra-
HaBIIMBaeT B KAY€CTBE OCHOBHOM MMCEMEHHYIO (hOpMy paccMoTpenus nena. B Yipa-
WHE TIPUHATO CYMTaTh, YTO KOHCTUTYILMOHHOW IOCTHLIMU TPHCYI HE HACTOJIBKO
COpPEBHOBATEIIFHBIN MPOIIECC U CYJOTOBOPEHHE B XOJIE YCTHBIX CITYIIaHHH, HACKOIBKO
WCCTIeZIOBaHNE JTOKYMEHTOB W BBIBOJIOB 3KCIIEPTOB, HAIMMCAHHBIX B PEKUME amicus
curiae. Kak u panpiie Permament KCY, neifctyronmii 3akon o KCY ompenenser
MpOoIIeCCyaIbHOE TIOIOKEHNE YYACTHUKOB TPOIEcca, a He PEeryiHpyeT X0 IMpoIie-
Iypbl cyaeOHOro 3acefaHus (MMMChbMEHHOTO MM YCTHOTO). DTO SIBISETCS OOIIUM
HEIOCTaTKOM YKPaMHCKHX 3aKOHOB, KOTOPBIE BOMPOCHI MPOLETYPhl YacTo 3aMe-
HSIOT MaTepUalIbHBIM TPaBOM (T.€. OIpEeIeIeHreM TpaB M 00s3aHHOCTEH, TOTHO-
MOYHI U OTBETCTBEHHOCTH) W 3TO CITYXHT KOH(TUKTOTEHHBIM (D)aKTOPOM B CITydae
PE30HAHCHBIX OOIIECTBEHHO 3HAUMMBIX MPOLECCOB B cyae. OTnenbHOe BHUMaHHUE
yaenero nopsaky npuasaTs aktoB KCY: B bombimoii manmare onpeneneHus IpuHA-
MArOTCSl OOJIBIIMHCTBOM OT MPHUCYTCTBYIOIINX CyNe Ha 3aceaHuH, PelIeHUs] — He
Mmenee 10 cyapamiu (ctatbst 66 3akona o KCY); B ceHare onpezeneHns IpuHUMAaOTCS
OOJBITMTHCTBOM OT TIPHCYTCTBYIOIIMX CYyled Ha 3acelaHuy (B CIydae pa3/ieieHHs
TOJIOCOB TIOPOBHY IO BOTMPOCY 00 OTKPBHITHH KOHCTHUTYIIHOHHOTO TPOW3BOJICTBA,
CUMTAETCs], YTO TAKOBOE OTKPBHITO), PEIIEHNsI — HE MEHee JIByX TpeTel cynel, KoTo-
pBIE PaccMaTpUBAIOT NIENI0 B ceHare (ctarbsa 66 3akona o KCY). Ksopywm 3acenanmit
Bonbmioiil manarel cocraBisieT He MeHee 12 cyaei, ceHara — He MeHee IIECTH CyAeH.

3. llepedaua dena cenamom na paccmompenue bBornvuwioti naramol. B cBs3u co
cmeHoi komnozunuy KCY npegycMoTpena mporienypa nepeaadn aejia Ha paccMo-
Tpenue bomnbmioil manarel 3a pemenneM cenara (crarbs 68 3akona o KCY). Ora
MpoIielypa BBEJEHA C LIEJIbI0 COTNIACOBAHMS IOPUANYECKIX TTO3UIUI MEX Ty ceHa-
TaMHu ¢ MO3UIMSIMA bonpiol manmarel. O4eBHIHO, YTO 3TOT MHCTPYMEHT OyneT
rcnonb3oBarses CyoM TSt iepecMoTpa COOCTBEHHOH ropucnpyneHimy. Crenyer
MOAYEPKHYTh, YTO CEHATHI CO3/IaHbI ISl PACCMOTPEHHS KOHCTUTYLIMOHHBIX JKallo0.

4. Ilpunamue pewenus Koncmumyyuounvim Cyoom. CornlacHO CO CTaThei
88 3akona o KCVY Cyn npuHHMMaeT pelleHre, NaeT 3aKII0YeHHe Ha 3aKphITON
YyacTu MJIeHapHoro 3aceaanus Cenara, [lanaTsl HOMMEHHBIM IOJIOCOBAaHUEM CyIeH
Koucturynmonnoro Cyzia, KOTOpBIE paccMaTpuBaid Jeio. Pemerre mpuHIMaeTcs
myTeM mpemtoxkennit cyneit Koncturynnonnoro Cyfa K TIPOEKTY PEUIeHUs WK
3aKJIIOUEHHS U CTABATCS HA TOJIOCOBAaHME B MOpPsIIKE MOCTyIieHus. [Ipu npuHaTu
pemrenus, nadu 3axmodeHus Cynbs He BIpaBe BO3IEP)KUBATHCS OT TOJIOCOBAHUS.
Pemenunst n 3akmodenus Cyna MOANUCHIBAIOT OTAETHHO Cyabl KOHCTHUTYIHOH-
Horo Cyza, KOTOpbIE TOJIOCOBAIM Ha UX TIOAJEPXKKY, U CylbHU KOHCTUTYIIMOHHOTO
Cyna, KOTopble TOJ0COBali MPOTUB. PelieHust Wit BBIBOJ CyJla SIBISAETCS OKOH-
YaTeNbHBIM U 00XKAIOBAHUIO HE MOUIeKHUT. OTAEIBHO TaKXKe PErIaMEHTHPYIOTCS
BOIIPOCHI, CBSI3aHHBIC C HANIMCAHMEM CYAbSIMH K PEILIeHUsIM 0COOBIX MHEHHIH (cTa-
Tbs 93 3akona o KCV).

SP Vol. 48 / STUDIA | ANALIZY 23



MUXANII BACUJIBEBUY CABUMH

5. Ucnonnenue pewrenuti Koncmumyyuonnozo Cyoa. Cyn B pelIeHHH, 3aKIT0-
YeHUH MOXET YCTaHOBHTH IMOPSJOK M CPOKH WX BBIOJMHEHUS, a Takke 00s3aTh
COOTBETCTBYIOIINE TOCYIAPCTBEHHBIC OpPraHbl 00SCIEYUTh KOHTPOJIb 32 HCIIOTHE-
HUEM pelIeHus1, coomoaeaneM 3akimodeHus. Cym Takke MOXKET ToTpeOoBaTh OT
COOTBETCTBYIOIINX OPTaHOB MICHMEHHOE MOATBEPKICHIE UCTIONTHEHHS PEIICHHS,
coOmonenus 3akimoueHus (craths 97 3akona o KCY).

KoHcTHTYIIHOHHASI 7KaJ100a KaK HPUIAYECKOE CPEICTBO 3alIATHI
NpaB 4YejIoBeKa

[Tocne mpunsTHsa 3akoHOB 00 M3MeHeHWH KoHCTUTYIMHM YKpawWHBI B YacTH
npasocyaust 1 0 KoncrutyunonHom Cyne YkpauHbl B YKpauHe Hayana AecTBO-
BaTh MOJIENIb HOPMATUBHON KOHCTHTYIIHOHHOM kano0b3Y. Ha MOMEHT HalMCaHHsI
CTaThH MPAKTUKH UX paccMoTpeHus HeT. [loaTomy OyneT akTyaabHBIM OMBIT 3apy-
O€XHBIX KOHCTHUTYLIMOHHBIX CYIOB M aHAJIOTHYHBIX IOPUCAMKLUOHHBIX YUYpPEXK-
nenuil. Bmecte ¢ TeM, HanOonee AEHCTBEHHBIM SIBISIETCS HApaOOTaHHBIN OIBIT
EBponeiickoro cyna 1o mpaBaM 4YeJIOBEKA, MOCKOJIbKY TaKOW e IMyTh MPOIILIN
U TIOCTCOLMAIUCTHYECKUE cTpaHbl BocTouHol EBpombl, KOTOpbIE ceiidac BXO-
1T B coctaB EC. Beap peus uer o NpuMEHEHUH YHUBEPCAJIbHBIX NMPUHIIUIIOB
MpaBa U YHUBEPCAJBHBIX MpaBax yenoBeka. [1o BHEAPEHUIO BEICOKMX CTAaHIAPTOB
3alUTHl MpaB YeloBeka B mpaktuke KoHcturynnonHoro Cyna cienyer Takxke
MMETh B BUJAY COOTHOLIEHHE M KOHKYPEHLMM IOPUCIUKIUI B CBETE BEPXOBEH-
ctBa KoHcTuTymm YKpanHbl OTHOCHUTENIBHO MEXIyHApOJHBIX JOTOBOpPOB. UTO
3170 MOXeT natb KCVY?

Bo-nepBrix, KCY MoxeT npuaaBars 0oJbliee 3HAYEHUE KOHCTUTYLHOHHBIM
rapaHTHsSM TpaB YEIOBEKa, MOCKOJIBKY TaKOBBIE MOTYT OKa3aThCs IIMPE KOHBEH-
LMOHHBIX FAPaHTUI. DTOT BOIPOC TOBOJBHO YaCTO BO3HUKAET MEPE KOHCTHTYLH-
OHHBIMH FOPUCAMKLIMSAMYU WIHM aHAJOTMYHBIMU MHCTUTYTaMu I 'epmanuu, Bennko-
Oputanunm, LlIBerum.

Bo-Bropsix, KCV, cormacHo NpHHIUITY Ipy>KECTBEHHOTO OTHOLIEHUS K MEX-
JOYHapOJHBIM JOTOBOPaM, MOXKET OCYIIECTBIATh MEXIYHAapOTHO-KOH(POPMHOE
TOJIKOBaHHE NoJoxkeHU KoHctuTynnn Ykpaussl. B yaCcTHOCTH, B TaKOM CBETE
CIIEAyeT [aBaTb WMHTEPIPETALUIO CYLIHOCTHOTO COAEP)KaHUS He3bI0JIeMOCTH

35 TlanauatiBOM KOHCTUTYLIMOHHOM )KaJo0bl paHee BHICTYHAIO MoiHoMoure KoHCTHTYHOH-
Horo Cyna mo oduIuanbHOMY TOJNKOBaHUIO KOHCTHTYIIMM M 3aKOHOB YKpauHbI, KOTOPOE
MOIJIO OCYILIECTBIISTLCS 32 OOPAIlEHUEM YaCTHOIO JIULA ¢ MOTUBOB HEOJHO3HAYHOIO IIPU-
MmeHeHus: KonctuTynun u 3akoHoB Ykpausbl. OgHako 310 nonHomouue Cyna BuUmousMe-
HEHO Ha ToyikoBaHHe KOHCTUTYyIMHM YKpawHBI, KOTOPOE OCYILECTBIISIETCS 3a OOpalieHHeM
OpraHoB IyOJMYHON BIACTH.
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MpaBa YacTHOW COOCTBEHHOCTH W IMPABOBBIX OCHOBAaHWH MPHOOpPETEHHS MpaBa
Ha UMYIIECTBO UMEHHO B CBETE€ KOHBEHIIMOHHBIX TAPAaHTUH OECIIPENITCTBEHHOTO
MOJIb30BAHUS UMYILIECTBOM.

[ToaToMy HEOOXOIMMO TOBOPHTH O KPHUTEPHAX WX NpuemieMocTH. M3 koH-
Tekcta ctathk 151! KoHcTuTyun YkpauHbl B CBETe OOIIMX MPHUHIIUIIOB MpaBa
(YBaKeHHUS K OCTOMHCTBY 4eJIOBEKa, HEHMCUEPIIAaeMOCTH paB YeJoBeKa, 00s3aH-
HOCTH 3aIIUTHI TOCYAAPCTBOM U T.I.) K HUIM OTHOCSTCS:

1) cymiecTBeHHBIH XapaKTep HapyUIEHHOTO IpaBa W Yrpo3a HeoOpaTUMOCTH
NPUYMHEHUs] BpeAa MpaBaM W cBoOoAaM, TapaHTHpoBaHHBIM KoHcTutynmeit
YkpauHsi;

2) wucuepnaHus OOBIYHBIX CPEACTB MPABOBOM 3aIUTEHI;

3) Takue cpejcTBa MPABOBOM 3aIIMTHI JOKHBI OBITH 3PPEKTHUBHBIMU U JCH-
CTBEHHBIMH, oOecrnieunBas 3(h(heKTHBHOE BOCCTAHOBIIEHHE B MpaBax U CIIpa-
BEJTUBOE BO3MEIIICHUE yIepoa;

4) mpeaMeToM MPOBEPKH SBISIETCS KOHCTUTYLIMOHHOCTh 3aKOHA M MPAKTHKH €T0
MIPUMEHEHHS B CBETE CYIIHOCTHOTO COJEPKAHMUS MIPaB YelIOBEKa U OCHOBOIIO-
JIOXHBIX CBOOOI;

5) obecnedeHue 3alIMTHI MIPaB U CBOOOJ YeIOBEKa, rapaHTUPOBaHHBIX KoHCTH-
Tyuuen YKpauHbl, IO KpailHeH Mepe Ha MEeXTyHapOIHO-IIPU3HAHHOM YPOBHE.
[Tpwu 3ammre npaB YenoBeKka B X0/l pACCMOTPEHHSI KOHCTUTYIIMOHHBIX YKaJio0,

KCY MoryT OOBHHUTH B YpE3MEPHOM CyICOHOM aKTUBU3ME. DTO MOXET OBITh

cBsi3aHO ¢ mpuMeHeHneM CyZoM 00eCTIeUnTeNbHBIX Mep, TIPEeXkIe BCero, B popme

MPUOCTAHOBJICHUH JCHCTBUS 3aKOHA, KOTOPBINA OyIeT MpeaMeToM pacCMOTpPEHHUS,

MTOCKOJIBKY €T0 IMPUMEHEHHE MOKET IMPUYHHAThH CYIECTBEHHBIN Bpel KOHCTHUTY-

[IMOHHBIM TIpaBaM M CBOOOIaM MIJIH TaKOBOH OymeT 0OyCIIOBICH HEOTBPATUMOCTHIO

HapyIIeHWH OCHOBOIIOJIATAOIIETO IPaBa, YTO B MOCIEAYIOMEM CIIOXKHO OydeT

BOCCTAaHOBHUTbH MJIM TaKOW BO3MOKHOCTH yXe He OyJeT.

[Ipu 3ammTe KOHCTUTYITMOHHEBIX TIpaB u cBoOom KCY momkeH UMeTh B BUAY
YHUBEPCAIBHBIA XapaKTep MpaB M CBOOOJ YelloBeKa. TyT Ha TOMOIL MOTYT
NPUATU TOCTUKEHUS HEMELKON KOHCTUTYLMOHHOM HOKTPUHBI, KOTOPBIE €Il
Ha3bIBAIOT «KOPOHOI MpaBoBOro rocynapctBay. «Ecim mpaBa xakoro-mubo muma
HapYIIeHBI MyOIMIHON BIACTHIO, EMY MPEIOCTABISCTCS BOSMOXKHOCTh O0OPaTUTHCS
B cya. Ilockonbky He ycTaHOBJeHa WHas MOACYIHOCTB, TO MCIOJIB3yeTcs o0pa-
IeHHe B Cya o0Ieil ropucaukimm»30. Takum 00pa3om, 3aluTa IpaB ¥ cBOOO
YeNloBeKa MPHOOpETaeT YHUBEPCAIBLHBIA XapaKkTep, B CHITy Yero CyJ TapaHTHPYeT
WX 3alIUTY B Cilydyae MpoOesioB M KOJUIM3HH B TEKYIIEM 3aKOHOJATeNbCTBE. Takoe
OTCYTCTBHE MPOOENOB B cepe 3aIIUTHI MIPaB YeIOBEKa OCHOBAHO, B CBOIO OYe-

36 G.J. Ebers, Die Verwaltungs- und Verfassungsgerichtsbarkeit in Osterreich, [in:] Verfassung

und Verwaltung in Theorie und Wirklichkeit. Festschrift fiir Wilhelm Laforet, Miinchen
1952, s. 269, 271.
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peap Ha ABYX MOCTYJarax: BO-NEPBBIX, 3alllUTa JIOJKHA OCYIIECTBISTHCS TMPO-
THB aKTa MyOJINYHON BIACTH; BO-BTOPBIX, JIUIIO, KOTOPOE HIIET 3AIUTHI, JOJKHO
n0Ka3aTh (pakT HapyLIeHHs CBOEro mpasa’’.

IIpaBoBoOi1 xapakTep pemieHMd KOHCTUTYLHMOHHOIO Cyaa
U MX IOpUIMYECKas CHJIA

Yare Bcero akThl KOHCTUTYIIMOHHBIX CYI0B PACCMAaTPHBAIOTCS YKPAWHCKUMH
YYEHBIMH B KOHTEKCTE MHTEPHPETALMOHHOW AEATENBHOCTH, KOTOPas SIBIISETCS
WMMaHEHTHBIM MPHU3HAKOM KOHCTUTYLHOHHOHN IOCTHUIMU. B dacTHOCTH, Tpod.
[1. PaGuHOBHY paccMaTpuBaeT MX depe3 NPHU3My T'epMEHEBTHKH KaK OCHOBBI
MHTEPIIPETALNH IPaBOBBIX HOPM. Takue o0cTosATEIHCTBA 00YCIIOBIMBAIOT IPUHSI-
THE PELIEHNs C YYETOM COIMaJIbHOIO KOHTEKCTa, B COOTBETCTBUU ¢ 4yeM KoHcTu-
TynroHHbBIH Cyll MPUHUMAET aKThl B OOJIACTH 3aIIUTHl OCHOBHBIX IIPaB U CBOOOI,
a TaKke MpH pasperieHnu cropoB o komnereHun®. [lo muennto C. Llleuyxka
aKThl KOHCTUTYLIMOHHOH IOCTULIMH SBJIAIOTCA aKTaMHU KOHCTUTYIIMOHHOM I0pUCTIPY-
JeHIUU3?, KOTopasi 00ECIeUnBALT PEIICHUE CIIOKHBIX KOHCTUTYIIMOHHBIX CIIOPOB,
CBSI3aHHBIX C MOJUTHYECKHMMHU BOIPOCAMH, O YEM CBHIETEIBCTBYIOT IOKTPHUHBI
«TIOJIUTHUECKOTO BOMIPOCAY, CIIOJUTUUECKOH 11e7eCO00pasHOCTI» U «IOJIST YCMO-
Tpenus rocynapctBan?. TToCTeNeHHO KOHCTHTYIIMOHHAsS IOKTPHHA B YKpauHe
npusHaer akTbl KoHcturynmonHoro Cyna B KauecTBe MCTOYHMKA KOHCTHTYLIU-
OHHOTO TIpaBa. B 4acTHOCTH, BEpHO YTBEPKAACTCS, UTO «3a OpraHamu CyneOHON
BJIACTH TPHU3HAETCS HE TOJHKO MPABONPHUMEHUTENbHAS, HO U MPaBOTBOPYECKAS
byHKIHH

3akon o KCVY mpemycMarprBaeT HOBEIUTy — OOCCIIEUUTENbHBIN Haka3 (cTa-
1bs 87 3akona o KCVY), koTopslii IpyU3BaH MPENOTBPATHTh WIH OTBECTH yTPO3y
HapyLIEHUSIM KOHCTUTYLMOHHBIX IIPaB U CBOOO, KOTOPBIE SIBISIOTCS MPEAMETOM
paccMOTpeHus B KOHCTUTYLIMOHHOH *kasobe. Takxke BIEpBHIC B 3aKOHE MOSIBUIOCH
rostokeHue o ropunndeckor mozunuu KCY, koTopas mpemycMaTpiuBaeT Ormocpe/i-

37 J1. Tanmuran, B.B. Tomsucekuii, F0.H. Crapunos, Aomunucmpamuenoe npaso. ucmopus
pazeumust U OCHO8Hbvle cogpemenHble koHyenyuu, Mocksa 2002, c. 354.

38 I1. PaGinoBuu, [Ipasomiymauenns [ 2epmeHesmuxa (3a Mamepiaiamu npaKmuxu
Koncmumyyivinoeo Cydy Vkpainu), «BicHuk Axanemii npaBoBux Hayk Ykpainu» 2006,
Ne 4, c. 16.

39 C. Ieuyk C, Ocrosu koncmumyyitinoi opucnpydenyii, Xapkis 2002, c. 99, 148-166.

40 C. IleBuyk, Konyenyis camoobmedcenHs cydy: OOKMPUHA «NOLIMUYHO20 NUMAHHAY,
«nonimuyHoi doyinbHOCMiy ma «nois poscydy oepxcasuy, «BicHUK Axanemii mpaBoBUX
Hayk Ykpainm» 2006, Ne 3.

41 B.®. Ioropinko (pen.), Koncmumyyitine npaso Yrpainu: Axademiunuii kype. Y 2 1., T. 1,
Kuis 2006, c. 343.
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CTBOBaHHO TpebOoBanme Hamiexameid motuBanuu aktoB KCVY: «KoHCcTUTYIIMOH-
Hbll Cyn MOXKET pa3BHBATh U KOHKPETU3UPOBATh OPUINYECKYIO MO3ULUIO CyAa
B CBOUX IMOCIEAYIOMIUX aKTaX, U3MEHSITh IOPUANYECKYIO MO3UIUIO Cyla B CIy4yae
CYIIECTBEHHOTO M3MEHEHUS! HOPMATHUBHOTO PETYIMPOBAHUS, KOTOPHIM PYKOBOJI-
CTBOBAJICS CY/l TPW BHICKa3bIBAaHWW TaKOW TO3WIIMH, JIMOO MPH HAJTHUYUU O0b-
CKTUBHBIX OCHOBAaHHMN HEOOXOIMMOCTH YIYYIICHHS 3allUThl KOHCTUTYIIMOHHBIX
IIpaB U CBOOOJ ¢ YICTOM MEXTYHAPOMHBIX 0053aTeIbCTB YKPAWHEI TIPH yCIOBUH
000CHOBaHHS Takoro u3MeHeHus B akte Cyma» (4. 2 crarpu 92 3akona o KCYV).

3HaueHue KOHCTUTYHHOHHOI'O CyAa B MECKAYHAPOIHOM KOHTEKCTE
H BEPXOBCHCTBO KOHCTUTYIMH

Ponb KOHCTUTYLIMOHHOTO CyZla MOKET CTaTh pellarouield NpH UMIJIeMEHTa-
UM MEXAYHAPOIHOTO OIBITA 3aIUTHI IIPAB YeIOBEKa U MPAKTUKHU 3apyOeKHBIX
KOHCTUTYLIMOHHBIX CYIOB. B uWacTHOCTH, pM COOTHOLICHUH KOJUIM3UI MEXIY
HaJHAMOHAIBHBIM MpaBoM EC, MeXIyHapomHBIM MPaBOM M HalHWOHAJIbHBIM
MPABOTIOPSIIKOM, BBIXOJUT KOMITO3UTHAsI CTPYKTypa 3alllUTHl MpaB dYelloBeKa
n obecrieyeHns] BEpXOBEHCTBA KOHCTUTYLIMH. Ecny HanmoHanbHbIe Cynbl 00s3aHbI
cobmnronathk TpeboBanus npasa EC, koTopoe o0nagaeT mpuMaroM OTHOCHTENIBEHO
HarroHanpHoro npasa, To EKITY u mpaktuka ECITY npumensroTcs HanoHamb-
HBIMH KOHCTUTYLIMOHHBIMH CYJJaMH B COOTBETCTBUH C METOOM KOHCTHUTYLIMOHHO-
KOH(OPMHOTO TOJKOBaHHs MOJOKeHWH KOHBEHIMHU Kak MEXIyHapOAHOTO JIO0TO-
Bopa. B 001ieM, HalmoHaIbHBIE KOHCTUTYIIMOHHBIE CY/IBI YBaXKAIOT MIPEIEICHTHOE
npaso ECITY, HO npu 3TOM yYHTHIBAIOT HALMOHAJIBHBIE KOHCTUTYLIMOHHBIE TPAIu-
UM U TIPaBOBbIE IEHHOCTH. [Ipy 5TOM BO3HMKAIOT BOIIPOCH OTHOCHUTENHHO MTOHU-
MaHHsl OTJENBHBIX TOJIOKEHUH HAIMOHAILHOTO 3aKOHOJATENhCTBA KaK B CBETE
HOJIOKCHHH HALMOHAILHON KOHCTUTYLIMH, TaK B CBETE MonokeHui KonBeHmu*2.

Oco00i1 0CTPOTHI 3TH BONPOCH IpHOOpeny Bo Bpems aHHekcun Kpbeima Poc-
cuiickoit Deneparyiell B HapyleHHE OOMIENPU3HAHHBIX MPUHIIMIIOB MEXIyHa-
POAHOIO MpaBa U MOJOXEHUH MexayHapoaHbix noroBopoB. KCY omepatuBHO
cpearupoBal Ha HapyUICHHE TEPPUTOPHUATBHOM LEIOCTHOCTH YKpaWHBI, MPH-
3HaB HEKOHCTHUTYIHOHHBEIM [locTanomnenme BepxoBHoit Pambl ABTOHOMHO#
Pecny6muku Kpeim (BP APK) «O mpoBeneHnn o0IIeKphIMCKOTO pedepeHmIyMar,
MOCKOJIBKY BONPOC HazHadeHUs pedepeHnymoB pemaeT BepxoBnas Pama Vkpa-
WHBI U TaKoi pedepeHyM JOJDKeH ObITh HAIIMOHAIBHBIM, & HE PErHOHABHBIM
(pemrerne KCY Ne 2-pri/2014). IlpaBna, KCY He yka3an B CBOeM pElISHHH, YTO

42 M.B. CaBumH, Kowcmumyyitinuti 3axucm npas moOuHu ma npobremu KOHKYPeHyii
ropucoukyii, « YKpaiHChbKHUIl 4acomic MikHapoaHoro mpasay 2015, Ne 1, ¢. 56.
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APK He obnamaeT MeXIyHapOAHOH MPaBOCYOBEKTHOCTHIO, a TONBKO TO, 9To BP
APK npunss 3to [locTaHoBIEHHE, HapyLINIa KOHCTUTYLIMOHHBIA IPUHLIMI TEP-
PUTOPHAIIBHOM LIETIOCTHOCTH YKPAUHBI U BBIILIA 33 IPEJEIIbI CBOUX ITOJIHOMOYHH,
MTOCKOJIBKY B HEM IPEIYCMOTPEHO BXOXAeHUe B cocTaB Poccuiickoit deneparun
Kak ee cyObekra, oOpamenue k [Ipesunenty Poccuiickoii @eneparnu u B [ocy-
napctBennyo Jlymy ®enepanbaoro coopanus Poccuiickoii @enepanuu o Hadase
TIpOLIeAYPHI BXOXKICHUS B cocTaB Poccuiickoit Deneparun kak cyobekra Poccuii-
ckoit denepanuy, BEIHECEHHE HA peepeHIyM yKa3aHHBIX BOIPOCOB.

Ceronus Koncruryumonnsid Cyn YKpauHbI IPH NMOAAEP)KKE KOHCTUTYLIHOH-
HBIX cyfoB JIuTeel, [ py3un, MongoBel nHUIIMKPYET OOCTPYKIHIO KOHCTUTYIIHOH-
Horo cyna Poccutickoit @eneparini, KOTOPEIA B HapylleHne CyaeOHON MPaKTHKH
(manpumep, nena Ksebeka, mpunsitoro BepxoBHbeiM cynom Kanaapel wim nena o6
AJaHICKUX OCTPOBAax), OOIIENPU3HAHHBIX MMPHHIMIIOB MEXTyHAPOJAHOTO U KOH-
CTUTYLIMOHHOTO IpaBa JIETAJIM3UPOBAN NPECTYNHYK aHHekcuio KpsimMa. ITO
MPOSBUIIOCH, B YAaCTHOCTH, B (hopMe He JomycKa aeneranin KoHCTUTyIMOHHOTO
cyna Poccuiickoit deneparuu Ha [V-b1ii BceMupHBIN KOHIpecc KOHCTUTYIIMOHHBIX
CYIIOB, KOTOPEIH cocrosiyicst B ceHTsiope 2017 r. B BunbHioce, Jlutsa.

BriBOABI

Ceroans Koncrutyunonnsiii Cyq YKpauHbl CTOUT Ha PACIyThE — EMY HYKHO
npeKpaeHne 00CTPYKIUH W BO30OHOBJICHHE aBTOPUTETa MOcjie MpoOIeMHBIX
pemennii 2010 1., KOTOpBIE KacalUCh pean3alliyl yIpeIUTeIbHOM BIacTH Hapoaa
VYkpaunsl. He cMOTpst Ha ycuiieHHEe aHTPOIOLEHTPUYECKUX KOHHOTALMH B Hayd-
HBIX MyOIMKaIMAX YKPaWuHCKUX YUYEHBIX, IO BOMPOCaM KOHCTHTYIHOHHOH IOCTH-
LIUH €CThb €lle MHOTO HEHCCIIEAOBAHHBIX IIPOOIEM:

1) pasperieHne quiIeMMbl BEpXOBEHCTBA NApIaMEeHTa U CyAeOHOTO KOHCTHTYLH-
OHHOTO KOHTPOJISI B CBETE LIEHHOCTEW KOHCTUTYLMOHAIN3MA;

2) COOTHOIIEHHUE IIKOJIBI IOPUANIECKOTO TTO3UTUBU3MA M TIPUPOIHOTO MpaBa, ux
COYETaHus;

3) cootHomenue npakThkn Koncrurynmonnoro Cyna Ykpanns! U EBponeiickoro
CyJa IO IpaBaM 4eJoBeKa (HaXOAUTCS Ha 3Talle CBOEro CTAaHOBIICHMUS);

4) u3y4eHHEe OCHOBHBIX MOAXOJOB M CHOCOOOB TPAAUIMOHHOTO TOJIKOBAHHS KOH-
CTHUTYLIIH;

5) wuccnenoBaHre MPOOIEMbl CHCTEMBI apryMEHTAH pereHnit KoHCTUTyInoH-
Horo Cyna YkpauHbl B cBeTe IpakTHKU EBporieiickoro cyna mo mpasam 4eso-
BEKa W MCIOJIb30BAaHNE OMBITAa apTyMEHTAINH 3apyOeKHBIX KOHCTHTYIIHOHHBIX
CY/IOB;
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6) wWccaemoBaHMS 1O BOTIPOCAM OPTaHHU3AINH M MIPOLCAYPHI PACCMOTPEHHS IS
Bonbemio#t manaror, CeHataMu W KOIUIETHSAMH Cylel (B CBSI3M C BBEICHHUEM
KOHCTUTYLIHOHHOU >kanio0bl B KoHctutynnonHom Cyne YKpauHbl);

7) w3y4eHHEe 0COOCHHOCTEH MPOIIEAYPHI pACCMOTPEHUS JelT B KOHCTUTYITMOHHOM
Cyne YkpawHBI, CTaAUi W TIPOIECCYalTbHONH MPaBOCYOBEKTHOCTH €T0 y4acT-
HUKOB;

8) ocMBICTICHHE TIPUPOIIBI TTPAB YEIOBEKA M MX 3aIHUTHI ¢ TTIOMOIIBIO HHCTUTYTA
KOHCTUTYIIHOHHOH KaJlOOBI.

CymecTBytoliye npoOieMbl MOKHO YaCTUYHO PEIIUTh ITyTeM HaJJICKAIIeTo
paccmoTpernst KoncTuTynmnoHHeIM CyoM KOHCTUTYITMOHHBIX Kajao0 M Kade-
CTBEHHOH 3aIIMTON IMpaB YENOBEKa, a TAK)KE IUCTAHIIMPOBATHCS OT BOIPOCOB
MIOJIMTUYECKOTO Xapakrepa. B mocienHemM ciydae coryiacHO BEPXOBEHCTBY IpaBa
Cyn nmomkeH OBITH OCTOPOXKEH NPH peaju3alud COOCTBEHHOTO YCMOTPCHHS,
KOTOPO€ MOXKET OBITh OMPAaBAaHO TOJBKO MCXONS M3 KPUTEPHEB KaueCTBEHHOTO
1 3 (HeKTUBHOTO 00eCIIeUeHHS 3allIUThI TIPaB YeIOBEKa.

PE3IOME

B crarne IMpOaHAIU3UPOBAHBI COCTOAHUEC NOKTPUHBI U OCHOBHBIC TCHACHIIMN Pa3sBUTUL
KOHCTUTYLMOHHOHM IocTHIHMH B YKpawmHe. [lokasaHa amuieMma W OCHOBHBIE (DaKTOPHI
BHE/IPEHUSI B TOCYIAapPCTBEHHOE YCTPOWCTBO YKpaWHbI KOHCTHTYIMOHHOW IOCTHIIUH,
MIPOTUBOPEUMBBIC JIEMEHTHI KOTOPOH 3aJOKHIIM HEKOTOpBIE MPOOJIEMBI B peann3alun
NIPUHIMITA BEPXOBEHCTBA [1PaBa, YBAKEHUS K [IPaBaM YeJIOBEKa U IEMOKpaTUH. PacKpbIThI
OCHOBHBIC TCHACHIIUU PA3BUTUA KOHCTI/ITyIlI/IOHHOI‘/II IOCTHUIIMU B CBCTC KOHCTI/ITyIlI/IOHHOI‘/II
pedopMBI TIpaBOCYANS U MPUHATHS HOBOM pemakunu 3akoHa o Koncturyimonuom Cyre.
OTtnenpHOE BHUMaHHE OOpAIleHO Ha BHEAPEHHE WHCTUTYTAa KOHCTUTYIIMOHHOM >KaloOBI
U CHCTeMy IOPUINYECKON 3alINTHI MPaB YeJIOBEKa B YKpanHe.

Mykhailo Vassyliovych Savchyn

THE CURRENT STATE OF CONSTITUTIONAL JUSTICE IN UKRAINE:
CHALLENGES AND NEW SOLUTIONS

Current state of the doctrine and the main tendencies of development of constitutional
justice in Ukraine are analyzed in the article. The dilemma and main factors of introduction
of the constitutional justice in the state structure of Ukraine, the contradictory elements
of which laid some problems in the implementation of the rule of law, respect for
human rights and democracy are revealed. The main tendencies of the development of
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constitutional justice in the light of the constitutional reform of justice and the adoption
of a new version of the Law on the Constitutional Court are defined. Special attention is
paid to the introduction of the institution of constitutional complaint and the system of
legal protection of human rights in Ukraine.

KEY WORDS: rule of law, constitutional complaint, constitutional justice, constitutional
legal proceedings, values of constitutionalism
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BBenenue

Koncrutynmonnsiii cyn Pecriyonuku benapyce 01 0oOpa3zoBan 28 ampens
1994 rona. OH “UMEET HEMPOCTYIO UCTOPHIO. 3a 3TO BpEeMs HECKOJBKO pa3 H3Me-
HSJTach MpaBoOBas perylaMeHTallUs €ro JesTeIbHOCTH, a Takke coctaB KoHctury-
LHOHHOTO Cy/a.

Hememnnii npencenarens KonctutynmonHoro cyna PecnyOnuku Benapych
I1. I1. MuknameBr BBIACTSET TPH dTana B UCTOpUU Oenopycckoro Koncturyru-
OHHOTO cyna: 1) mepuop yupexxaenus u ctaHoBieHus (1994-1996 rr.); 2) nmepuon
rocJie NpUHATUSA HOBoU penakuuu Koncrutynuu 1996 r; 3) nepuon nocne npu-
HATHS TIpe3uaeHTckoro aekpera Ne 14 or 26 utons 2008 1., KoTopeIM ObLIa pac-
mupena komrereHnus KoncrurynmonHoro cymal.

[Noxoxyro TO3UIHIO 110 TaHHOMY BOIPOCY 3aHMMAeT OBIBILUM Cy/Ibs, a MO3/1-
Hee — npencenarens Koncrurymmonsnoro cyna 1" A. Bacunesuu. 1o ero MueHwmro,
NEPBBIN 3Tall HAYMHACTCSA ¢ 00pa30BaHUs Cyla M Iponoipkaercst A0 27 Hosops
1996 r., korna Oblia BBeeHa B JeiicTBUE HOBas pegakius KoHCTUTymu; BTopoi
3Tam OXBaThIBaeT mepuonx ¢ 27 HostOps 1996 I. 10 NPUHATHS MPE3UISHTCKOTO

1 TLII. Muxnamesnd, Pazsumue KoncmumyyuonHozo koumpons 8 benapycu: ocobennocmu
dokmpunsl u npakmuxu, [B:] Co. nayu. cmameil cyoeti KoncmumyyuonHozo KOHmMpO/is
Pecnyonuxu benapycw: «Bepxosencmeo Koncmumyyuu: dgadyamunemnuti onvim KOHCMuU-
myyuonno2o koumponsy, Muuck 2014, c. 174-175.

32



Ocobennocmu cyoebHoco KoHcmumyyuonno2o konmpons ¢ Pecnybnuke Benapyce

nexpera Ne 14 ot 26 mronst 2008 r.; TpeTwii 3Tamn 3BOOIUH KOHCTHUTYIIMOHHOTO
CyJa CBA3aH C M3JaHHEM BBIIIEOTMEUEHHOIO IEKPETa U NMPONOIKAETCS IO HACTOSI-
IIEr0 BPEMEHHUZ.

B xauectBe xpurepueB nepuoamnzanuu [. A. BacuneBuu Ha3piBaeT ocobOeH-
HOCTH NPaBOBOM peraMeHTalH AeATeNIbHOCTH KOHCTUTYIIMOHHOTO cyAa, cIell-
UKy IPaBONPUMEHHUTENBFHON MPAKTHKHY, a TAK)Ke XapaKTep B3aMMOOTHOLICHUH
C MHBIMH CyOBEKTaMH TOCYJAapCTBEHHOW BiacTH. [IpuMeHHTENbHO K MEpBOMY
3Tally OH OTMEYAeT aKTHMBHOCThH Cy[a B YacCTH BO3OYKAEHUS JeJl O KOHCTHUTYLHU-
OHHOCTH HOPMAaTUBHBIX akToB. J[Js1 BTOpOTo 3Tama, 1Mo €ro MHEHUIO, XapaKTep-
HBIM TIPU3HAKOM SIBIISIETCS] IPUHATHE HOBOTO 3aKOHOMATEhCTRA. [[puMeHnTENbHO
K TpeTbeMy dTamny . A. BacuieBnd Ha3bIBacT BBEACHUE IPEABAPUTEIBHOTO KOH-
CTUTYLIMOHHOTO KOHTPOJISI B OTHOIIEHUH 3aKOHOB, MPUHATHIX [lapmamentoM. OH
MIPU3HAET, YTO HOBOE TIOJTHOMOYHE IIPUBENIO K (PaKTHUECKOMY YMAJICHHIO TaKOH
BO)XKHOW M TPaJULMOHHOHN IJISi OPTaHOB CyleOHOr0 KOHCTUTYLIMOHHOTO KOHTPOJIS
(GyHKLIUH, KaK MOCIIEAYOMINI (PePECCUBHBIN) KOHTPOIb)S.

C mpenoXeHHON TepHONU3aNe MOXKHO, B MPUHITUIIE, COTIACUTHCA. TeMm
Oornee, UTO OHAa COBMALAET C MEPHONAMH ACATENBLHOCTH Tpex cocTaBoB KoHCTH-
TyUroHHOTO cyna Pecnyonuku benapyce. OnHako cieayer OTMETHTD, YTO TEPBBII
13 Ha3BaHHBIX TepronoB (ampenb 1994 — suBapp 1997 IT.) cTan mociueqHuM s
OONBIIMHCTBA CyIeH epBoro cocrasa cyaa. [1o cyTH, HeyronHbIX MPe3nAEHTCKON
BJIACTH Cyleil MPUHYAWIN HAIMCaTh 3asBJICHUSI 00 OTCTaBKe, a aBTOP CTAaThbH ObLI
OCBOOOXKIEH OT IOJKHOCTH TPE3UICHTCKUM YKa30M.

JBosonus KoMiereHuMu KoHcTuTynHMoOHHOrO cyna
PecnyOosinku benapych

B Koncturynun Pecrry6nmuku bemapyce 1994 1. craryc KoHcTHTynmoHHOTO
cyza 3akperurics B pasaene 6 «locynapcTBEHHBIN KOHTpPOJb U HAJI30p», The
nmenack maBa 6 «Koncrturynmonsstii cyn Pecriyonuku bemapyce» (ct. 125-132).

B coorBercTBUmn co cT. 126 KoHcTuTyuuu k xomnereHuud KoHCTUTYLHOH-
HOTO CyJia OTHOCHJIACh Jlaua 3aKII0YEHUH O KOHCTUTYLIMOHHOCTH 3aKOHOB, MEX-
IYHApOIHBIX JIOTOBOPOB, ITPABOBBIX aKTOB MEKTOCYIAapCTBEHHBIX OOBEIMHEHUH,
B KoTOphIie BXxoauT Pecmybnuka bemapych, yka3oB [Ipe3umeHTa, moCcTaHOBIECHHIA
[IpaButenscTBa, a Takke akToB BepxoBHoro cyna, Briciiero xo3siiicTBEHHOTO
cyna, ['eHepasibHOrO IPOKYpoOpa, UMEIOIIIMX HOpMATUBHBIN XapakTtep. Kpome Toro,
KoHcTuTymoHHBIN Cy MpHU3BaH OBUT JAaBaTh 3aKiIOYeHHE O HapyineHuu llpe-

2 T.A. Bacunesuu, Koncmumyyuonnoe npasocyoue: yueb. nocooue, Munck 2014, c. 50-55.
3 Tawm xe, c. 55.
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3uneHToM KOHCTHTynmu B cilydae, eCiiM TaKod BOIPOC OyneT IMOCTaBlieH Ha €ro
paccmotpenne He Meree 70 memyraramu BepxoBHoro Cosera (4. 2 ct. 104 Kon-
cTuTynun). KOHCTUTYIIMOHHBIN Cy/ HaAemsuicsd MpaBOM BHOCHUThH MPESIOKESHUS
B BepxoBHbIi1 CoBeT 0 HEOOXOAMMOCTH U3MEHEHUS U JonoaHeHNsS KoHCTHTYITHH,
a Tarxoke 3akoHOB PecryOmuku benapyce.

CootBercTByrone nosHoMourss KOHCTUTYIIMOHHOTO cyAa MOMYYHIN 3aKpe-
mieane B 3akoHe «O KoncrutyrmumonHoMm cyne Pecnybnukm bemapyces» ot
30 mapta 1994 r4

Craryc KoHCTUTYIIMOHHOTO Cyza CyIIeCTBEHHO M3MEHMJICS IMOCie MPUHITHSA
HOBOH pemakiyu Konctutyrum B HOsiope 1996 1. M3 Konctutynmu 6pu1a NCKITIO-
yeHa raBa 6 (ct. 125-132), xoropas ompenensia craryc KOHCTUTYIIMOHHOTO
cyna. Bmecto Hee B maBy «Cym» ObUla BKIIIOYEHA JOCTaTOYHO OOBEMHAs CTa-
Tbs 116, B KOTOPOil periaMeHTHPOBAINCH BOIPOCHI, CBI3aHHBIE C OpraHM3aIlueH
U JIeATeNbHOCThI0 KOHCTUTYIMOHHOTO cyAa.

B noBoi penakiun Konctutynuuu cocraB KOHCTUTYIIMOHHOTO CyJia YBEIHYH-
BaJICsl Ha OIHY enuHUITy (BMecto 11 cramo 12 cynueit). i3MeHucs Takke mopsoK
¢dopmuposanust Koncrurynmonnoro cyna. Ecnu panbiue Bce cyapu Koncturymm-
OHHOTO cy/1a u3dupanucek napiamenrom (Bepxosusim CoBerom Pecriyonuku bena-
pych), TOo Temepb 6 cymel, BKIIOYas MpeacenaTens Cyna, Ha3HAYaloTCs yKa3aMH
[Ipe3unenTa, eme 6 cynelr m30uparoTcs BepxHel manarod mapmamenta — CoBe-
ToM PecnyOnuku.

[TpuHIIMTIIaTBHBIE H3MEHEHHS IPOM30LLTH B chepe momHomounii Koncrury-
LMOHHOTO cyfa. Bo-nepBsIxX, Cyn AMIIWICS MpaBa HAYUHATH IPOU3BOICTBO O MPO-
BEpKe KOHCTHTYLIHOHHOCTH aKTOB I10 COOCTBEHHOM MHUIIMATHBE. DTO MOKHO 00B-
SCHUTH TE€M, YTO NEepPBbIi cocTaB KOHCTUTYIIMOHHOTO CyJja aKTHBHO TMOJIH30BAJICS
9TUM IpaBoM. IIpy 3ToOM Hepeako B MOJE €ro 3peHus Monajaiy Mpe3uIeHTCKUE
yKa3bl, KOTOpbIE B OOJIBIIMHCTBE CIy4YaeB MPU3HABAINCH HEKOHCTUTYILIMOHHBIMHU.

Bo-BTOpBIX, KOHCTUTYIIMOHHBIH KOHTPOJb CTajl OCYIIECTBISATHCS HE TOJIBKO
C TOYKH 3peHHs KOHCTUTYIMH, MEKAYHApOJHBIX aKTOB M 3aKOHOB, HO U C TOUKH
3peHMsI COOTBETCTBHS HOPMATHBHBIX aKTOB JleKpeTaM M yka3aMm llpe3unenra.

B-Tperpux, cyn yTparun mpaBo JaBaTh 3aKiIiOdeHHE O HapymeHnn KoHcTu-
Tyuun co croponsl llpesunenra Pecniyonuku benapycs. B xauectBe cBoeoOpas-
HOW KOMIIEHCAIMH 3TOr0 MOJHOMOYHMS CyA MOJYYWJ MPaBO BBIHOCHTH PEILEHHS
0 BOTIPOCY «...0 HAJUYWHU (PAKTOB CHCTEMATHYECKOTO WIJIM TPYOOTO HapyIICHHS
nanaramu napnamenTa Koncruryuuun PecryOnuku benapychby.

U3 cnucka cyOBbeKTOB, MMEIOLIMX MpPaBO Ha oOpamieHue B KoHCTHTYLHOH-
HBI CyJ, OBUIM WICKIJIIOYEHHI TIpencenarens [lapmamenTa M TpymIbl AEMyTaToB,

4 O KoucrurymmonHom cyne PecrnyGnuku benapycs: 3akon Pecny6muku Bemapycs ot

30 mapra 1994 r., «Bemomoctu BepxoBaoro Cosera Pecryonmku benapyce» 1994, Ne 15,
ct. 220.
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KOTOpBIE Halle Apyrux odpamanuck B Koncturynnonusiit cyn. OTHBIHE C TIpe-
JIO)KEHUSIMU O Havajie KOHCTUTYLMOHHOTO CYIOTPOM3BOACTBA MOIIN 00paIIaThCst
[Ipesunent, Coser muHucTpoB, Ilanara npencrasureneir, Coser PecnyOmukw,
BepxoBHnrblit cyn 1 Beicimmii xo3aiicTBeHHBIH Cyll. COOTBETCTBYIOIINE U3MEHEHHS
U ponoyHeHus 0butn BHeceHbl B 3akoH «O Koncturyunonnom cyne PecnyOmuku
benapyce»?.

29 wmions 2006 roga B benapycu Ha OCHOBe paHee JEHCTBOBABIIMX 3aKOHOB
o cynax Obut mpuHAT Komekc o cymoycrtpoiicTBe u craryce cyaeit®. OH 3akpe-
MW eUHCTBO CyneOHOM cucteMsl (CT. 4). KOHCTUTYIIMOHHBIN Cyl OBbUT BKJIFOUCH
B Ka4€CTBE AJIEMEHTa CyIeOHOM CHCTEMBI, HApAAy C CylaMH OOIIeH IOPHCIUKIIH
U XO35MCTBEHHBIMHU cyznamu. [Ipu 3ToMm KoHCTUTYIMOHHBIN CyZ Oonpenemsics Kak
«OpraH cyl1eOHOTO KOHTPOJIS 32 KOHCTUTYLMOHHOCTHIO HOPMATHBHBIX MPAaBOBBIX
aKTOB B TOCYAApPCTBE, OCYIIECTBISIONNN CyIe0OHYI0 BIaCTh TOCPEIACTBOM KOHCTH-
TYLHMOHHOTO CyAONPOU3BOACTBa» (CT. 5).

B mnase 2 Koxpekca (ct.cT. 19-27) onpenernsiicss COCTaB ¥ HOPSIOK (hopMu-
poBanuss KOHCTHTYIIHOHHOTO Cy/ia, ero KOMIETEHITUs, MOPAIOK JesTeTbHOCTH.
B ygacTHOCTH, MOATBEpAKIATACh NPEKHSSA KOMIETEHIU KOHCTHTYIIMOHHOTO cyna
(ct. 22). JlonoNHUTENBHO peayCMaTpUBaIOCh, YTO TOCYAaPCTBEHHBIE OpraHbl, He
yKa3aHHBIE B 3TOH CTaTbe KaK YIMOJIHOMOUYEHHBIE OPTaHbl, OOIIECTBEHHBIE 00bEeI-
HEHHUS, IpyTHe OPTaHU3aLiM, a TAaKXkKe TPakaaHe «oOpalatoTcsl ¢ HHUIUATHBOM
0 TPOBEPKE KOHCTUTYLIMOHHOCTH aKTa K OpraHaM M JIMIaM, 00JIa1atouM PaBoM
BHeceHms B KoHctutynmonHsiid cyn Pecrrybnmuku benapych npemioxkeHnit o mpo-
BEpKE KOHCTHTYLIMUOHHOCTH aKTa».

Ha nmpakTtuke ynomHoMoueHHBIE CyObEKTHI KpaiiHe peako oOpamanuck B KoH-
CTUTYLIMOHHBIA Ccyl. B pe3ynprate oH mepectan urparbh akTUBHYIO pOIib B 00e-
CIIEYCHNH KOHCTUTYLMOHHOW 3aKOHHOCTH B CTPaHE, pacCMaTpHBas OTAEIbHBIC
oOpalleHus1 rpaXk[jaH, KOTOPbIE PeIlalruCch HETIOCPEICTBEHHO 00paIiaTbesi B Cy.

Buanmo, 1o 3Toi mpuuwHe KoMmeTeHIMS KOHCTHTYIIMOHHOTO cynma Oblia
pacipeHa Ha OCHOBaHUM NMPE3UACHTCKOro Aekpera oT 26 uroHd 2008 . Ne 14
«O HEKOTOPHIX Mepax MO COBEPIIEHCTBOBAHMIO JiesATeNbHOCTH KOHCTUTYLIHMOH-
Horo cyaa PecnyOsuku benapyce»’.

5 O BHeCCHHH M3MCHEHHH W JomonHeHui B 3akoH Pecrmyomuku bemapycs «O Korctury-
uoHHOM cyne Pecryonuku benapycky»: 3akon Pecnyonuku benapycw ot 7 urons 1997 r.,
«Benomoctn HanmonansHoro codpanusi Peciyonuku bemapyce» 1997, Ne 25, c1. 465.

6 Komekc Pecnyonuku benmapych o cymoycTpoiicTe u craryce cyaeit, HarmonansHbli peectp
paBoBbIX akToB PecmyOnuku Benapycs 2006, Ne 107, 2/1236.

7 O HEeKOTOPBIX Mepax II0 COBEPIICHCTBOBAHHUIO AEATEIHHOCTH KOHCTHUTYIIMOHHOTO cyna
Pecnyonuku benapycs: [ekper Ilpesunenta Pecriy6nuku benapych or 26 utons 2008
roga Ne 14, HarnmonanbHbIi peecTp npaBoBbix akToB Pecnyonuku bemapyck 2008, Ne 158,
1/9829.
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B cooTrseTcTBMM € BbIIEHA3BaHHBIM JeKpeToM KoHcTuTymonHslI cyn Peciry-
O0muku benapych momydmn mSATh HOBBIX MOJHOMOYMH: 1) OCYIIECTBIATH MpEA-
BapUTENbHBIH KOHCTUTYLIMOHHBIM KOHTPOJIb 3aKOHOB, IIPUHATHIX Majaramu [lap-
JmameHrta, 1o noanucanus ux Ilpesunenrom Pecrybnmuku bemapych; 2) nznararsb
MO3ULMI0 O KOHCTHUTYLIHOHHOCTH MEXAYHapOIHBIX TOTOBOPOB IO MOIMUCAHUS
ux [Ipesunenrom Pecnyonuku benapyce; 3) mo nopyuenuto [Ipesunenra nasatob
oumanbHOE TOTKOBAaHHME JEKPETOB W YKAa30B, KACAIOMINXCS KOHCTHTYIIMOHHBIX
npas, cBoOOa M obs3aHHOCTEH TpaxaaH; 4) mo npemioxenuto Cosera Pecmy-
Oonmuku HarnmonaneHoro coOpanusi PecriyOnuku benapych npuHMMarh penicHUe
0 HaJM4MH (HaKTOB CHCTEMAaTHUECKOTO MM TpyOoro HapymeHus MecTHbIM CoBe-
TOM TpeOOBaHMH 3aKOHOIATENBCTBA; 5) Mo mpemioxeHusM 1lpesunenrta, manar
[TapnamenTa, IlpaButenscTBa M3IaraTh CBOIO MO3MIMIO O JOKYMEHTaxX, INpH-
HUMaeMBbIX (HM3/1aBa€MbIX) MHOCTPAHHBIMH TOCYIapCTBAMH, MEXIYHAPOIHBIMH
OpraHM3alsiMU U (WJIM) MX OpraHaMH M 3aTparuBarolinX WHTepeckl PecryOnmku
Benapych B 4acTH COOTBETCTBHUS 3TUX JOKYMEHTOB OOIICNPU3HAHHBIM MPUHIIHU-
ramM ¥ HOpMaM MEeXIyHapOJHOTO TpaBa.

Jexper onpenenu Taxke GOpMBI U MOPAAOK PeaNTn3aliy NPerI0oCTaBICHHbBIX
Koncturynmonnomy cyny nonHomouuil. Tak, pereHne o npoBeeHNUHN MIpeaBapu-
TETHHOTO KOHCTUTYIIMOHHOTO KOHTPOJISI 32aKOHOB JIOJKHO OBITH MPUHATO B MATHI-
HEBHBIM CPOK CO AHS MOCTYIUIEHHs oOpalieHus B cyl. B Takoil ke CpoK ZOKHO
MIPUHUMATBCS PELIeHHE O TPOBEPKE KOHCTUTYLIMOHHOCTH MEXIyHAPOAHBIX JIOTO0-
BOPOB.

Koneuno, cnenyer oOparuTh BHMUMaHHE Ha HENPABOMEPHOCTb H3JaHUS
JIEKpeTa, IOCKOJIBKY OH C HapylieHneM KoHCTUTyuu paciumpun chepy AesTeb-
HocTH KOHCTUTYIIMOHHOTO Cy/ia U, TI0 CyTH, BHEC TonpaBku B cT. 116 Koncrury-
uuu u cT. 22 Konekca o cynoycTpoilcTBe U craryce cyneu.

CornacHo cT. 137 Konctutynunu, nekpeTsl, yKa3bl ¥ UHbIE aKThI TOCYIapCTBEH-
HBIX OPTaHOB JOJDKHBI M3[1AaBAaThCSl «HAa OCHOBE M B COOTBETCTBMHU ¢ KoHcTHTy-
e Pecriyonuku benapyce». Kpome Toro, u3sMeHeHuUs! M IOTOJHEHUS B pa3ae
IV Koncturynmu, B KOTOPOM HaXOTUTCS cTaThs 116 0 mpaBoBOil periaMeHTaIuu
KoHCTHTYIIHOHHOTO Cy/ma, MOTYT BHOCHUTHCS JIUIIG ITyTeM pedepermyma (ct. 140
Konctutynun).

C MoMeHTa U3IaHus IPE3UAEHTCKOTO AeKkpeTa KoHCTUTYIIMOHHBIN Cyl cocpe-
JIOTOYMII CBOM YCHJIMA Ha OCYIIECTBICHUH MPEIBAPUTENHFHOTO KOHCTUTYIITHOHHOTO
KOHTpPOJIA 3aKOHOB, NMPHHATBHIX NajaTaMH NapiaMeHTa, 10 UX MOAMUCAHHA Ipe-
3UJCHTOM.

[To manaeM mpencenarens Koncrurymmonnoro cyma Pecryommku bemapych
[LII. Muknamesuya, 3a nepuosn ¢ urois 2008 r. no utons 2014 . Koncruryuuon-
HbII ¢y npoepuit 6osiee 700 3aKOHOB, IPUHSATHIX MMajlaTaMu OEJIOPYCCKOTO map-
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namenTad. OJHAaKO TPH 3TOM YMATYUBACTCS, YTO CY/ He OOHAPY WU HU B OJHOM
13 TIPOBEPEHHBIX 3aKOHOB KaKWUX-THOO pacxoxaeHui ¢ Hopmamu KoHcTHTyINH.

OuepenHbIe MONPABKH B 3aKOHOAATENHCTBO 0 KOHCTHTYLIMOHHOM Cye ObLIH
CBSI3aHBI C TMPUHATHEM 3akoHa «O KOHCTUTYIIMOHHOM CYIOTPOM3BOZACTBE» OT
8 stuBaps 2014 r.?

DTOT 3aKOH YCTAaHOBWJI OOIIME MpaBHiIa KOHCTHUTYLHUOHHOTO CyIONPOU3BOJ-
CTBa, a TaKXKe OCOOEHHOCTH TPOIEAYPHl PACCMOTPEHHUS OTAEIbHBIX KaTeropui
nen. B ornenbHBIX mmaBax 3akoHA peryiaMeHTHPOBAHBI, B YaCTHOCTH, TPOU3BOJI-
CTBO IO JIeTTy O IMPOBEpKe KOHCTUTYLIMOHHOCTH 3aKoHa, ImpuHsAToro IlapmameHn-
TOM B TIOPSIAKE TIPEIBAPUTEIHHOTO KOHTPOJIS (TiaBa 14); Mpou3BOICTBO 10 ACITY
0 TIPOBEPKE KOHCTUTYLIMOHHOCTH HE BCTYMHUBIIETO B CHJIY MEXKIYHapOIHOTO
noroBopa Pecybnuku benapych B mopsiike penBapuTeI-HOTO KOHTPOIIs (T1aBa
15); mpom3BOACTBO TO JeNy O MPOBEpKE KOHCTUTYIHOHHOCTH HOPMAaTHBHOTO
MPaBOBOTO aKTa B TMOPSANKE MOCIETYIOIIEero KOHTpons (TiaBa 16); mpousBoi-
CTBO IO JIIy O MPOBEPKE KOHCTUTYLIMOHHOCTH MEXAYHApOIHOTO JOTOBOPHOTO
WIH WHOTO o0s3aTenbcTBa PecnyOnmkn bemapych B mOpsiake IMOCICAYIOMIETO
KOHTpOJs (maBa 17); mMpOW3BOACTBO TO NIy O MPOBEPKE KOHCTUTYIIUOHHOCTH
aKTa MEXIOCYIapCTBEHHOTO 00pa3oBaHUs B MOPSAKE MOCIEAYIOMIEr0 KOHTPOJIS
(tmaBa 18).

HosmectBoMm 3akona crama rasa 24 «[IpousBoacTBo mo nemy o0 ycTpaHe-
HUHM B HOPMAaTUBHBIX IPABOBBIX aKTaxX MpPOOETOB, HCKIIOYEHUH B HUX KOJUIM3HUIM
Y ipaBoBO# HeonpeaenaeHHocTn» (cT. 158—160). ITo aTum Bompocam B Koncrury-
IMOHHBIN CYJl MOTYT O0OpaIliaThCsi TOCYNapCTBEHHBIE OPTaHbl, TOJDKHOCTHEIE JIMIA
u rpaxxaane. Cynonpou3BOICTBO OCYIIECTBISIETCS, KaK MPaBUIIO, C UCIIOJIb30Ba-
HUEM TTUChMEHHOU (opmbl. Ecii B pe3ynbrare pacCMOTPEHHS Neia Cyl MPUIeT
K BBIBOJIY O HaJMYUH BHIIIEYKa3aHHBIX (DAKTOB, TO OH IpeyIaraeT KOHKPETHOMY
rOCy/1lapcTBEHHOMY OpraHy, JOJDKHOCTHOMY JIMILy BHECTH B COOTBETCTBYIOLIHI
aKT HEOOXOIMMbIE H3MEHEHHSI U JTOTIOTHEHHUS.

Ha mpakTrke mombITKY TpayKIaH W OpraHU3alnil peain30BaTh CBOE MPaBO Ha
obpanienre B KOHCTUTYIIMOHHBIN Cyq B mopsiake miaBbl 24 3akoHa «O KOHCTH-
TYIIMOHHOM CYZIOTIPOM3BOJICTBE» Hallle BCEr0 OKa3bIBAIOTCS Oe3pe3yNIbTaTHBIMHU.
B sToM moBenock yOenuThCsl aBTOpy CTaTbi Ha CBOEM OIIBITE.

8 KoncmumyyuoHHblil KOHMPOIb: COBPEMEHHbIe MEHOCHYUY PA3GUMUsL U COBEPULCHCTNEO8A-
Hus. Mamepuansl mexcoyHapooHoll kongepenyuu, Munck, 27-28 utons 2014 ., c. 20.

9 O KOHCTUTYIIMOHHOM CYIOIPOM3BOACTBE: 3akoH Pecmybmuku benapycs ot 8 srBaps 2014 T,
HanmonaneHslii npaBoBoit uuTepHeT-nopran Pecny6nuku benapycs, 16.01.2014 1, 2/2122.
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HbiHeniHee cocTOIHME KOHCTUTYHIMOHHOM 3aKOHHOCTH B benapycu

OcHoBHOU (opmoii aestensHOCTH KoHCcTHTynHOHHOTO cyna PecmyOnukm
Benapych siBisieTcsi IpUHATHE PEIICHUH B MOPSIIKE IPEIBAPUTEIBHOIO KOHCTH-
TyIMOHHOTO KOHTpouid. IlpeameToM MpOBEpKH BBICTYINAIOT 3aKOHBI, MPUHATHIC
nanaramu [lapmamenTa o ux moanucanus npesuneHToM. Tak, B 2016 roxy Kon-
CTUTYLIMOHHBIN CyZ MPOBEpHII 53 3aKOHA M MPU3HAI UX BCE COOTBETCTBYIOIIUMHU
Konctutynuu Pecnyonuku benapych.

C 2008 roma B Koncturyrmonnslii cyn Pecryomuku bemapych He oOpara-
I0TCsI YIIOJTHOMOUEHHBIE Ha To cyObekTrl (IIpesunent, nanarst [lapnamenta, I1pa-
BUTENBCTBO, Bepxosusblil cyn). He cran uckmouennem u 2016 rox. B [locnanuu
[Ipesunenty u nanaram IlapmamenTta o COCTOSHIM KOHCTUTYITMOHHON 3aKOHHOCTH
B 2016 rogy KOHCTUTYLIMOHHBIE CYIbH OOBSICHWIN 3TO TEM, UTO «...B HACTOsIIEe
BpeMsI OpraHbl TOCYJapCTBEHHOMN BJIACTH BCEX YPOBHEH B XO/I€ MOATOTOBKH U TIPH-
HATHS 3aKOHOB HaXOAST KOHCTPYKTHBHBIE PEIICHHS 10 YPETYINPOBAaHHUIO 001Ie-
CTBEHHBIX OTHOLICHHWH NPHU HEYKOCHUTEIHHOM COONIONEHHH KOHCTHTYLIMOHHBIX
npeanucanuiin 0.

Ha moii B3mmsi1, mpuamHEI 3TOTO (PEHOMEHA JIeKaT B MHOM TurockocTu. Ompe-
JETSIoIUM (DakTOpoM ClleAyeT MPHU3HATh TO, YTO HUKTO M3 YIOJTHOMOYEHHBIX
CyOBEKTOB HE pelIaeTcsl HapyLIUTh HIUIIO30PHYI0 KaPTHHY KOHCTHTYLIMOHHOU
3aKOHHOCTH B cTpaHne. lIpexe Bcero, peub niet o npaBoBeIX akTax [Ipe3unenTa,
KOTOpBIE MOTYYMIM BBICUIMN IOPUOMYECKHH cTaTtyc. MexXay TeM, MHOTHE U3 HUX
BBI3BIBAIOT OOOCHOBAHHBIE COMHEHHUSI B KOHCTUTYLMOHHOCTU. B monaTBepxnenue
MOYXHO Ha3BaTh AECSTKH IHCEM Tpa)kIaH, KOTOpble mocTynaioT B KoHcTuTyim-
OHHBII CyA U K yNOJHOMOYEHHBIM CyObEKTaM ¢ TPeOOBaHMEM O MPOBEPKE Ipe-
3UJEHTCKHUX aKTOB Ha IMpeaMeT cooTBeTcTBUS KoHcTUTynnu.

B pesynbrare crnoxunach Takas CUTyalys, KOrja B CTpaHe JeCTBYeT MHOXKe-
CTBO mpaBoBbIX akToB [Ipe3unenta, [IpaBuTenbcTBa, MUHUCTEPCTB U BEIOMCTB,
KOTOpBIE, IO MHEHUIO HE3aBUCHUMBIX IOPUCTOB, HapyIIatoT KoHCTUTYy1MIO, a Takxke
MpaBa ¥ CBOOOIBI TPaXKJaH, a YIMOJHOMOYEHHBIE CYOBEKTHI HE JKENaloT MHHUIINH-
poBatk ux nposepky B KoHcturyunonHoMm cyme. Cam ke Cyn HE CUMTaeT BO3-
MOXKHBIM Ha HUX HE pearupoBarh, B TOM YHCIE MO MPEAJIOKEHUIM TpakiaH
U OpraHu3aIu.

10" Tlocmanne Koncruryrmonnoro cyaa Pecrybmuku Berapych «O COCTOSHHM KOHCTHTYIIH-
OHHOM 3akoHHOCTH B Pecrnyonuke benapych B 2016 rony», «Bectark KoHCTHTYIIHOHHOTO
cyna Pecniyonuku bemapyce» 2017, Ne 1, c. 45.
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AHa/Iu3 HeKOTOpPBIX pemieHnii KoHcTHTYHHOHHOTO cyna

B 2014 1. KOHCTHTYIIMOHHBIH Cy MPOBEPHI 55 3aKOHOB U BCE MPU3HAI COOT-
BETCTBYIOUIMMHU KOHCTHTYLMHM M MEXIyHapOAHO-TIPABOBBIM aKTaM, paTU(HLIH-
poBanHbIM PecryOmnmkoit benapyck. Mexy TeMm, HEKOTOPbIE 3aKOHBI BBI3BIBAIOT
00OCHOBaHHbBIE COMHEHHS B CBOEH KOHCTHTYIIHMOHHOCTH.

B xauectBe npumepa paccMoTpuM 3akoH «O BHECEHHH AONOIHEHUN U U3Me-
HEHUN B YTOJOBHBIH, YTOJIOBHO-IIPOLIECCYANIBHBIN, YTOJIOBHO-UCIOIHUTEIBHBII
kozekchl, Komeke 006 aiMUHUCTPATHBHBIX MTpaBoHapymeHusax u lIponeccyanpHo-
WCTIONIHUTEJBbHBIN KOZIEKC 00 aIMUHUCTPATHBHBIX IPABOHAPYIICHHUAX» OT 5 SHBAPSI
2015 1!

B cootBercTBUM ¢ HaHHBIM 3aKOHOM B YTOJOBHO-TIPOIIECCYaJIbHBIN KOJEKC
ObL1a BKITIOYeHa masa 49-1 nox Ha3BaHueM «lIpon3BoACTBO MO YrOJIOBHOMY JETy
B OTHOIIICHUU TO03peBaeMOro (0OBUHSAEMOr0), C KOTOPhIM 3aKJIFOYCHO J0CYyIe0-
HOE€ COTJIAIlIEHHE O COTPYIHHYECTBE». B Hell mpemycMarpuBaeTcss BOSMOXXHOCTD
3aKJIIOYEHUS TaK Ha3bIBAEMOI'0 COMNIAIEHUS O COTPYIHUYECTBE C OpraHaMH CIel-
CTBHUS B LIETsIX OoJiee OBICTPOTO M MOJHOTO PACKPBITHSI MPECTYIUICHHS, a TaKkKe
M300IMYeHNS JIMI, K HEMy MpU4acTHRIX. Kpome Toro, ompenensiics MexaHU3M
YTOJIOBHO-IIPABOBOI KOMIIEHCALMHM, KOTOpasi MpelCTaBisieT co0ol Mepy Mare-
PHaJBHOTO XapakTepa, HalpaBiIeHHYIO Ha JOOPOBOJBHOE 3araKUBaHUCE JIMIIOM,
COBEPIIUBIINM HETSHKKOE MPECTYIICHNE, CBOCH BUHBI Mepe]] 0OIIeCTBOM.

KoHcTUTYIIMOHHBIH Cyll, IPOBEPUB JaHHBIM 3aKOH Ha NMPEIMET COOTBETCTBHS
KoHctutynum, npuiesn K BEIBOLY, UTO «3aKOH HANPABIeH HA dgdexmugroe peule-
HUe 3a0ay y20N06HO20 U Y20N08HO-NPOYECCYAILHO20 3AKOHO8 NPUMEHUMENbHO
K COBPEMEHHOMY 9Many pazeumus oowecmea u 2ocyoapcmed...»12.

OpnHako, Ha MO B3IVIAJ, YKa3aHHbIE MTONIPABKH HE B IIOJIHON MEpE COINIACYIOTCS
C pS/IOM KOHCTHTYIIMOHHBIX TPaB TPaX/IaH, a TAKKE C MPUHIIMIIAMH YTOJIOBHOTO
CYIOIIPOM3BOACTBA, B TOM YHCJE MpPE3yMIIHel HEBUHOBHOCTH, OOeCI€UeHHEM
00BHHsIeMOMY (TIOI03pEeBacMOMY) MpaBa Ha 3aIIWTY, PAaBEHCTBA IpakIaH Iepen
3akoHOM (ct.cT. 10, 16, 17, 20 VIIK).

11" 3akon «O BHECEHHHU IOMOIHEHUI U U3MEHEHHH B YTOIOBHBIHN, YTOJOBHO-TIPOIIECCYATBHBIH,
‘YronoBHO-UCIOMHUTEIbHBIN Kogekcehl, Kogekec 00 aAMUHUCTPATUBHBIX IPABOHAPYIIECHUSIX
u IlporneccyanbHO-UCIOMHUTENbHBIM KOfEKC 00 aJIMHHUCTPaTUBHBIX IIPABOHAPYLICHHUAX)»
ot 5 suBaps 2015 r., http://www.expert.by/EC/monitorings/215067.txt (nara oOpameHus:
22.02.2018).

12 Perrerne Konctutyrmonnoro cyma Pecnyonuku Bemapycs «O coorserctBun KoHcTHTy-
uun Pecriyonmuku Benapyce 3akona PecnyOnuku benapych «O BHECEHMH AONONHEHHMA
U HU3MEHEHUH B YTOJIOBHBIM, YTOIOBHO-NIPOLECCYaNIbHBIN, YTOIOBHO-UCIIOIHUTEIbHBIN
koziekchl PecryOnuku benapyck, Koneke Pecny6nuku Benapycs 00 aAMUHUCTPaTUBHBIX
npaBoHapyuenusx u [IpoueccyanbHo-ucnonHuTenbHbIN Koneke Pecnyonuku benapycs 06
aIIMAHUCTPATHBHBIX TIPAaBOHAPYIIEHUSIX» OT 26 nexkadps 2014 r., HanmoHansHBINH paBOBOit
Wurepuer-nopran Pecnyonuku benapycs, 13.01.2015 ., 6/1465.
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B 2014 r. umen mecTo ciydaid, korma KOHCTUTYIHMOHHBIA Cym paccMOTpel
oOpalieHue rpakIaHuHa M0 TTOBOLY TOTO, YTO YTOJIOBHO-TIPOLIECCYANIbHBIH KOJIEKC
JOIyCKaeT BO3MOXKHOCTB MPEKPAILCHHsI YTOJIOBHOTO Jiefia 10 HepeabWInTHPYIO-
MM OCHOBaHUSM B OTHOIIEHUHM YMEpIIero OOBHHIEMOro 0e3 cormacus Onm3-
KHUX POICTBEHHUKOB. B pesynsrare Cyn NpHHSI pelieHHE, B KOTOPOM MPH3HAT
otaenbHeie HOpMBI YIIK He cooTBercTByromumu KoHcTuTymu «6 moii mepe,
6 KaKOU OHU NO3BONAIOM OP2aHY, Ge0yUeMy Y2OoN08HbII npoyecc, 8 Ciydae cmepmu
n0003pesaemo2o Uil 008UHAEMO20 OMKA3AMb 8 8030VHCOEHUU Y2ON08H020 Oeld,
a no 8030YAHCOEHHOMY Oy RPEKPAMUMb NPOU3BOOCMBO De3 CO2NACUst €20 ONUKUX
POOCMBEHHUKOBN 13,

B 2015 rony cya B mopsiake npenBapUTEeIbHOT0 KOHCTUTYLIMOHHOTO KOHTPOJIS
cyn mpoBepusl 50 3aKOHOB, MPHHATHIX MAapIaMEHTOM, M BCE MPHU3HAT COOTBET-
crByronMu KoHCTUTYIIHH.

B wacTHOCTH, Cyl BBIHEC HOJOKUTEIbHBIH BEPAMKT B OTHOLICHHM 3aKOHA
«O 0opbbe ¢ xoppymimeit» ot 15 urons 2015 .14 Mexny TeM, B HEM HMeeTCs
PSUT HOPM, BBI3BIBAIONIMX COMHEHHS B CBOCH KOHCTHTYIIMOHHOCTH. B 9acTHO-
cty, crarbs 39 «['apaHTuu (QU3NYECKUM JIHIaM, CIIOCOOCTBYIOIIUM BBISIBICHUIO
KOPPYILHK» MPEAyCMaTPUBAET, YTO TAKUM JIMLAM «IPU HAJHYHU AOCTATOYHBIX
JAHHBIX...» TapaHTUPYETCS NMPUMEHECHHE MEp IO 00ECICUeHUI0 Oe301MacHOCTH,
BBIIJIAYNBACTCSl BO3HATPAXKJCHUE W HMHBIC BBIJIATHI, KOTOPbIC HE YKAa3bIBAIOTCS
B JIEKJIapalisix O J0XOIaX M UMYIIECTBE.

IMpencrapnsieTcsi, 4YTO MPUBJICUCHHE Tpa)KlaH HA MaTepUANTbHON OCHOBE
K COTPYZHHYECTBY CO CIELHAIbHBIMU NPABOOXPAHUTEIBHBIMI OPraHaMH MPOTH-
BOPEUYUT NPHUHLUIIAM 3aKOHHOCTH M HPAaBCTBEHHOCTH, BEAET K HCIOPYEHHOCTH
HPaBOB U JICTPAJIaIliU OOIIECTBA.

OO00CHOBaHHBIC COMHEHHUSI BO3HUKAIOT ¥ B OTHOLICHUH KOHCTUTYLHOHHOCTH
3akona «O0 omepaTHBHO-PO3BICKHON NEATETHLHOCTH», KOTOPBIA OBUT MPHUHST
OemopycckuM mapiameHToM B utoHe 2015 roma. B cBoeM pereHnu oT 8 HIons
2015 1. KoHCTUTYIIMOHHEBIH Cy/T yKa3all Ha «...He0OXOAUMOCTh HEYKOCHUTEIHHOTO
coOirofeHust TpeOOBaHUi pasyMHOW COpPa3MEpHOCTH U OTPAaBJAHHBIX OTpaHHYe-
HUI TIpaB ¥ CBOOOJ JTMYHOCTH IIEJISIM 3allUThl KOHCTHTYIIMOHHBIX OCHOB 0e€30-
MACHOCTH OOILECTBA M TOCYAapCTBa IyTEM AOCTIKEHHs OalaHca 3alIMIIaeMbIX
LIEHHOCTEMN» 13,

13O coorBercreun Koncruryrmu Pecrybnuku benapych mynkra 7 yactu 1 cratbu 29 U myH-
kta 1 yactu 1 crareu 303 YromoBHO-TpolieccyalbHOTO Kojekca PecnyOnuku benapycs:
3akmouenue Koncrutynuonsoro cyaa Pecnyonuku benapycs ot 12 utonst 2014 .

14O 6opnbe ¢ koppynuueii: 3akon PecnyGnuku Benapychk ot 15 uronst 2015 1., Harpionans-
HBIIT paBoBoil MHTepHeT-nopran Pecryonuku benapycs, 23.07.2015 r, 2/2303.

15 O coorercreun Koncrutyun Pecniyonuku Benapyce 3akona Pecryonuku Benapycs «O6
OTIEePaTHBHO-PO3BICKHOM JesitenbHOCTH»: Perenne Konctutynmronnoro cyna PecryOnuku
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B HOBoi1 pemakinn 3akoHa TpakAaHE TOOLIPAIOTCS K HETTACHOMY COTPYI-
HUYECTBY co crnenciyxkoamu. Ilpu 3ToM 3akperuisieTcs uxX MpaBo Ha MOMydYEHHUE
BO3HArpaX/IeHusl W JIpyrue BBIILIATHI, Ha KOMIIEHCAIMIO 3aTpaT, MOHECEHHBIX
B CBSI3U C UX YYaCTHEM B ONIEPaTHBHO-PO3BICKHBIX MEPONPUATHX; Ha COXPaHEHHUE
B TaiiHE CBEACHUH 00 OKa3aHMM MMH COACHCTBUS OpraHaM, OCYIIECTBIISIOIIUM
OTIEpPaTUBHO-PO3BICKHYIO JesITeabHOCTh (cT. 10 3akoHa).

[Toxoxe, 9TO pa3BUTHE HETJIACHOTO COTPYIHHYECTBA TPaXKJIaH CO CIEICITyX-
O0amu He OecrokoMT KOHCTUTYLMOHHBIN Cy, HOCKOJIBKY OH B CBOEM pEIICHHH
JieNlaeT akIeHT Ha TOM, YTO «...yCHJIEHHE IIPAaBOBOM 3al[UThI CO3/1aeT JOBEPUTEIb-
HOE€ COTPYIHUYECTBO, MPHUIAET IpaklaHaM YyBCTBO YBEPEHHOCTH B 3aIIUTE KH3-
HEHHO Ba)KHBIX JJISI HUX LIEHHOCTEH OT BOBMOXKHBIX MPECTYMHBIX NOCSATATEIBCTBY.
Bonee toro, KoHCTUTYIIMOHHBIN Cya MOAYEPKHY, YTO «TAKOE MPABOBOE PEryiu-
pOBaHHE OMEPAaTHBHO-PO3BICKHON NEATEIbHOCTH OCHOBBIBAETCA Ha NMPHHIIAIIAX
1 HopMax KoHCTHTYIIMM M COOTBETCTBYET MEKAYHAPOIHBIM CTaHAapTaM B o0Ja-
CTH 3alllUThI IPaB ¥ CBOOOJ] YECIIOBEKAY.

B 2016 rogy KoHCTUTYIIMOHHBINA CyJ Tak)Ke HE BBIIBWJI HUKAKWX HapyIle-
Huii KOHCTUTYIMN B MPUHUMAEMBIX MapJaMEHTOM 3aKOHaX. Tak, cpeny MpovHXx,
CYIOM OBUIH pacCMOTPEHBI OUEpeIHbIE TTONPaBKH K 3akoHy «O IPOTHBOACHCTBUN
9KCTpEMU3My»16. B HOBOM pemakinuu 3aKkoHa 3HAYUTEIBHO PaCIIMPSIOCH MOHS-
THE KCTpeMH3Ma. B yacTHOCTH, K 9KCTPEMHUCTCKOM AEATEIBHOCTH HMPUPABHSIIN
pacnpocTpaHeHHe SKCTPEMUCTCKUX MaTepHalioB, paBHO KaK MX H3TOTOBJIEHUE,
W3JlaHNe, XpaHeHHe WU MepeBo3Ky. OMHUM W3 MPHU3HAKOB AKCTPEMH3MA CTaJo
NpU3HAaBaThCs (PUHAHCHPOBAHUE HKCTPEMHUCTCKOM JEATEIBHOCTH, a PAaBHO «HHOE
COZIEHCTBHE B €€ OCYIIECTBIEHUH, B TOM YHCJIE MyTEM MPEJOCTABICHUS HEIBUKH-
MOTO WMYIIECTBA, CPEICTB JEKTPOCBSI3H, YICOHBIX, TOMATPAPUIECKHX, TPYTHUX
MaTepUaIbHO-TEXHUYECKUX CPEACTB WIM MH(OOPMALMOHHBIX yciayr». ns ycu-
JIEHUsI OTBETCTBEHHOCTH BBOJIWJIMCH MOHATHUS «OKCTPEMHUCTCKAs OpTraHU3alus)
U «IKCTPEMHCTCKAS TPYTINa.

Crnenyer Taxke ykasaTh Ha pemieHHe KOHCTHUTYLMOHHOTO cyzma OoT 6 MO
2016 r., KOTOpBIM IpU3HaBaics cooTBeTcTBYOMMM KoHcTuTynuu 3akoH «O BHe-
CEHUU M3MEHEHUW U JIOTIOJIHEHUM B YTOJOBHO-UCTIOIHUTENbHBIN KoAeKe Peciy-
Oonmuku benapyce». Mexnay TeM, nzyuenue HoBesul B YUK nokaseiBaet, uto mox
BUZOM YCHUJICHHSI BOCHHMTATEIbHON pabOTHI Cpeln OCYXKIEHHBIX YKECTOUaeTCsI
peXUM OTOBIBAaHHS YTOJIOBHBIX HakazaHwi. OCOOCHHO >KECTKHE MEpHI BO3ICH-
CTBHUS NPEAJIaracTcsl MPUMEHATh B OTHOLICHUM JIUL, OCY)KICHHBIX K OTpaHHYe-
HUIO cBOOOJBI (Tak Ha3plBaeMOW «XxuMHN»). Ha HUX pacnpocrpanmnu [IpaBuia

Benapycs ot 8 urons 2015 r., «BectHuk Koncrurynuonsoro cyna Pecry6muxu benapycb»
2015, Ne 3, c. 65.

16 O mporuBomeiicTBum dKkcTpeMusMy: 3akoH PecryGmukn bemapyck ot 20 ampens 2016 T,
HanmonanbeHbIi 1paBoBoit nHTEpHET-NOpTaN Pecnyomuku benapyce, 22.04.2016 t., 2/2356.
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BHYTPEHHETO PACHOPSIIKA HCIIPABUTEIHHOTO YUPEKIESHHS, TIPELyCMOTPEB CTPOTHE
Mephbl B3bICKAHHMS 3a JIIOOBIC HApYyLICHHUs, B TOM YHCJEe HOMEUICHHE B MTpadHOMI
M30JIATOp Ha cpok a0 10 cyTok.

Ha moii B3msia, yka3aHHbIE MOIMPABKH B CBOEM OCHOBE HE COOTBETCTBYIOT
MUHUMAaIBHBIM CTaHAAPTHBIM MIPAaBUIIAM OOPALICHUS C 3aKIIOYCHHBIMH, TPUHS-
teiMu 110 uHuu OOH 30 aBrycra 1955 .

B 2017 rony KoHCTUTYIMOHHBINA Cy TIPOMOJDKMII OCYIIECTBISATE MIPEIBapH-
TEJIbHBIA KOHTPOJIb B OTHOIIEHWH 3aKOHOB, NPUHATHIX nanaramu [lapmamenra.
OOparum BHHMaHue Ha perienue oT 7 uronst 2017 . «O coorBercTBun KoHcTH-
tynun Pecniy6onmuku benapyces 3akona «O BHeCEHHHM M3MEHEHHWH U JTOTIONHEHHHA
B YTOIOBHBIA U YTOJIOBHO-TIPOIIECCYaNbHBIN KOJeKehl Pecryonuku bemapyce»i7.
Cyn mpusHan 3ToT 3akoH cooTBeTcTByIomMM KoHctutynuu PecnyOmmkn bena-
PyCh, a TaKkXKe MEXTyHapOIHO-TIPABOBBIM aKTaM, KOTOPBIE YUUTHIBAIHUCH CYIOM
IIpU U3y4eHWU HOpM 3akoHa, BKitouass akTel CoBera EBpomnsl n EBpormerickoro
Coro3a.

JlanHpIit 3akoH BKIItOYaeT B ceOs 4 TIOTIPaBKY B YTOIOBHBIN Komeke u 40 mompa-
BOK B YTOJIOBHO-TIpOLIECCYaJIbHBIA KOZieKC. B dncie monpaBOK — HOBBIE CTaThy,
HOBas pefakuus psaa craredd, Hoad miaBa YIIK, xotopas kacaercst mpou3Boi-
CTBa 10 MaTepuajaM W YTOJIOBHOMY €Iy B Cllydae CMEpTH I0JI03PEBaeMOro,
OOBHHSIEMOT0, JIMLA, MOJICIKAILETO MPUBICUCHUIO B Ka4eCTBE MO03PEBAEMOI0,
OOBHHSIEMOTO.

Oo6parmaer Ha cebst BHUMaHuE HOBas pexakmus crater 132 VIIK «Hanoxenne
apecta Ha uMymiecTBo». OHa cocTouT U3 19 yacrei 00mKM 00BEMOM TpPH TI€UAT-
Hble cTpaHulbl. COnacHO HOBOII HOpME, apecT B XOJ€ PacClI€OBaHMS MOXET
HaJIaratsCsi MPaKTHYECKH Ha JII000€ UMYIIIECTBO MTOJ03PEBAEMOT0, OOBHHIEMOTO
WM JINL, HECYIIUX TI0 3aKOHY MaTepHaIbHYyI0 OTBETCTBEHHOCTD 3a UX UMYILECTBO
(mampuMmep, poauTenelt). YcTaHaBIUBAETCS, YTO HAJIOKEHHE apecTa Ha UMYIIe-
CTBO, HAXOAAIIEEC B )KWJIHIIE WA B MHOM 3aKOHHOM BIIAJICHUH, @ TAaKXKe HAJIOXKe-
HHE apecTa Ha JICHEKHbIE CPEACTBA, HaXOMIIUecs Ha cueTax U (WJIK) BO BKJIalax
(memo3uTax) B OaHKax, Ha MIEKTPOHHBIE JEHBI'M MPOMU3BOIUTCA «...C CAHKIHH
MPOKypopa, ero 3amectutens jaubOo mo mocranoBinenuio [lpencemarens Cren-
CTBEHHOTO KOMHTETa, mpeaceaarens Komurera rocynapcTBeHHON 0€30MacHOCTH
Pecniyonmuku benapych Wi MOCTaHOBJICHUIO (ONIPECIICHUIO) CY/Iay.

Ha wmoi#i B3m1s11, B 3THX HOpMax €CTh ONpeAeTICHHbIE MTPOTHBOPEUHS C OXpa-
HSIEMBIMU 3aKOHOM IIpaBaMH M CBOOOIAMHM rpaxiaH. Psg comMHeHMH B KOHCTH-
TYIIMOHHOCTH BO3HHMKAET M OTHOCHTENBHO HOBOM miaBel YIIK (49-2) o mpowus-

17O cootserctBun KoHctuTynim Pecryonuku benmapycs 3akona «O BHECCHMH H3MEHEHHIA
U JIONIONHEHUM B YTONOBHBIM M YTOJIOBHO-IIpOLECCyalbHbI Koekehl Pecrrybnuku bena-
pych: petienrie Koncruryimonnoro cyna Pecniyonuku benapych ot 7 urons 2017 ., Hammo-
HAJILHBIN NPaBOBOM MHTEpHET nopTai Pecnybnuku bemapycs, 12.07.2017 ., 6/1607.
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BOJICTBE TI0 MaTepHaJiaM U YTOJIOBHOMY JIelTy B CIydae CMEPTHU IOJI03PEBAEMOT0,
obOBuHsIeMoro. Ha mpakTuke mmpoOiaeMbpl Takoro pofa BOSHHKAIH.

HpaBOBbIe MNO3MINH KOHCTI/ITyIII/IOHHOl"O Cyia H MX 3HAYCHUC

Hapsiny ¢ BelHECEHHMEM 3aKIIIOYEHHHA O KOHCTUTYLIMOHHOCTH NPOBEPSIEMBIX
HOPMAaTHBHBIX MPABOBBIX aKTOB, KOHCTUTYIIMOHHEII Cyl HA OCHOBE IPOBEPSIEMBIX
3aKOHOB (JOPMHUPYET TaK Ha3bIBAEMBIE MTPABOBHIC TIO3UIIHH.

[To muenuto cyapu Konctutymonsaoro cyna Pecnyonmuku benapycs H.A. Kap-
HOBUY, «NPAGO6ble NO3UYUU AGTAIOMCA HEOMBbEMIEMOl COCMABNAIOuell aKmoe
Konecmumyyuonnozo cyoa, e2o apeymeHmuposanHbiMu moukamu 3petus, cyicoe-
HUAMU UTU 8bI600AMU OMHOCUMENLHO KOHCTNUMYYUOHHO-NPABOBBIX NPUHYUNOS,
npagosvix uoell U UHbIX GYHOAMEHMANbHBIX NPABOBLIX KOHCMPYKYUL, KOMOPLIMU
PYK0o6oocmeosancs Koncmumyyuounviii cyo, npuHuMas peuwieHue no KOHKpem-
Homy Oeny»!8,

Taxoif jxe mo3uLnu MpUaepKUBaeTCs Apyroil cyaps KoHcTuTynimoHHoro cyna
Pecniy6nmuku benapycs C.I1. YUurpuroB. OH monaraert, 94To «no ceoeu cymu che-
yuanvbHvle npasosvle NO3UYUU AGNAIOMCA UHMEPNPEMAYUOHHBIMU NPABONONOCE-
HUAMU U MO2YM COOepicamy pasgeprymole OeqpuHUYUU NPasoGbIX Kame2opull
u A6neHUINO.

W3yyenue npaBoBbIX Mo3uLuil KOHCTUTYLIMOHHOTIO cyna MO3BOJIIET COMHE-
BaTbCd B MX IIEHHOCTH KakK NPaBOBBIX HCTOYHUKOB. CKOpee BCEro, 3T0 — JIMIIb
KazyaiibHas (hopMa TOJNKOBAHHUS TE€X WJIM MHBIX MPABOBBIX HOPM.

B kauyecTBe mpuMepa MOXXHO COCIAaThCsl Ha Pa3bsiCHEHHE CyIOM NpUHLIMIA
BEPXOBEHCTBA IIpaBa B YIIOMHHABLIEMCS BBIIIE perieHnd KoHncTutynmonHoro cyna
ot 7 mronst 2017 1. «O cootBercTBum Koncrurymmu Pecrybmmku bemapycs 3akoHa
Pecniy6nmuku benapych «O BHeceHWHM M3MEHEHH M JOTIOMHEHUH B YTOJOBHBIM
1 YronoBHO-TIpolLecCyalbHbIH Kofekebl PecyOnuku Benapyce». B wactHocTH,
CyI OTMETHJ, YTO «...HEOMbEeMIEMOl YaACMbl0 NPUHYUNA GEPXOSEHCMEA NPasa
ABNIAEMC NPUHYUN NPABOGOTL 00eCneueHHOCMU, NPeOnOaazarowull, Ymo 3aKOHO-
oamenvHble aKmol OONHCHbL OblMb HANPAGIEHbl HA OOCMuUdiCeHUe U obecneyenue
KOHCIMUMYYUOHHO-3HAYUMbBIX Yelel U UHMEPeco8, NOIHO U KOHKPEMHO pecyiupo-

18- H.A. Kapniou4, Ilpasosvie nosuyuu Koncmumyyuonnozo cyoa é cucmeme npasa Pecny-
onuxu Benapycsy, «Bectank KoncrurynnonHoro cyna Pecryonuku benapyce» 2015, Ne 3,
c. 113.

19 C.II. Yurpuuos, IIpasosvie nosuyuu Koncmumyyuonnozo cyoa Pecnybnuxu berapycs, [B:]
Koncmumyyuonnwiii KoOHmponv: cospementbie MeHOeHYUU Pazeumusi U CO8EPUIEHCNEO8a-
Husi: Mamepuansl mexcoyHapoonou kongepenyuu, nocssugennou 20-remuio Konemumyyu-
OHHO20 cyoa Pecnybnuxu benapyce, Munck 2014, c. 223.
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6amb GadcHeliuue 00 ecmeenHble OMHOWEHUS, COO0epIHCamb Hadaexcawue mexa-
HU3MbL peanu3ayui npas u c60000 eparicoaw, YKpenieHuss KOHCIUmyyuoHHo20
npasonopsaoka...»?0.

AHanu3 npuBeNeHHONH (HOPMYIMPOBKU I103BOJIAET BBIAEIUTH €€ HEKO-
TOpble OCOOEHHOCTH: BO-TIEPBBIX, 3TO cBOeoOpaszHas (opMa TOJIKOBAHMS
KOHCTUTYIIMOHHO-TIPABOBOT'O MOHATHS; BO-BTOPBIX, OHA HE UMEET MPAKTUYECKOM
IIPUBSI3KY; B-TPETHUX, OHA HE COIEPXKUT yKazaHUs Ha GpopMy U cdepy IpaBonpu-
MeHeHud. Jpyrumu cioBaMH, KOHCTUTYIIMOHHBIN CyZl BBICKAa3bIBA€T CBOE MHEHHE
OTHOCHTEJIBHO KaKOT0-TO MOJOKEHHS (CiTydast) ¥ Ha 3TOM CTaBHUT TOUKY, IoJyiaras,
YTO €r0 MHEHHE BOCIIPUMYT KaK PyKOBOICTBO K JECHCTBUIO.

Heckonbko nHOE copepkaHue U 3HAYEHUE UMEIOT MPAaBOBBIE MO3UINH, KOTO-
prie popmupyer Koncruryumonnsiit cyn Poccuiickoit @enepanuu. [To MaeHNIO
POCCHMCKHX KOHCTHTYIIHOHAJIHMCTOB, NPAaBOBbIE MO3UIUN KOHCTHUTYLIMOHHOTO
CyZla — 3TO pe3yibTaT HCTOJKOBaHMS CyAOM MNoyokeHnd KoHcTuTynuum u apy-
TMX HOPMATUBHBIX MPABOBBIX aKTOB, OTPAXKAIOIIMN apryMEHTHPOBAaHHBIE CYX-
JCHHUSA U BBIBOJBI Cy/a, U3 KOTOPBIX OH HCXOIWT IIPH Pa3pelleHNH KOHKPETHBIX
KOHCTHTYIIHOHHO-TIPABOBBIX CHUTYaIHii2!.

Cpeny TpH3HAKOB MPABOBBIX MO3MUIMI pPOCCHUIICKHME Y4Y€HBIE BBLACISAIOT
ux 0000ImarmMi XapakTep; IPUMEHUMOCTh K KOHKPETHOH KOHCTUTYLIMOHHO-
MPaBOBOI CHTyalMH; 00s3aTeIbHBII XapaKkTep?2.

Ha ceroansinuii nens Koncrurynmonnsiii cyn Poccutickoit denepanuu chop-
MYJINPOBaJ MPABOBBIC MO3ULIMH 110 CAMBIM Pa3HbIM Ipobnemam. VX nzyueHuem
3aHuUMaroTcs ydensle u npaktuku (H.B. Butpyk, O.H. Kpsokkosa, JI.B. Jlasapes
U ap.).

C ygerom npaktuku Konctutynuonsoro cyna Poccun cnenyer npusHars, 4To
npaBoBbie no3uuuu KoncrurynmonHoro cyna Pecnybmuku bemapych mpencras-
JSIOT co0OW HAaYaNbHYIO CTaIUI0 ACSTEIBHOCTU MO KOHCTHUTYLHOHHO-IIPABOBOM
MHTEPIIPETALH 3aKOHOAATENbCTBA U NMpakTUKU. OHM IOKa HE MOIY4MIH IpH-
3HaHUs MIPABOOXPAHUTENBHBIX OPraHOB U HE HMEIOT YETKO BBIPAYKEHHOM IOpHIU-
YeCKOM (DOPMBI.

20 O coorBerctBun Koncrurynuu Pecnyomuku bemapyce 3akona PecryOmuku Bemapych
«O BHECEeHWH W3MEHEHHUH W JOMOJTHEHWH B YTOJOBHBIM M YTOJIOBHO-TIPOIIECCYaNbHBII
kozekchl PecnyOnuku benapych: Perienne Koncrurynumonsnoro cyna ot 7 utons 2017 r,
HanmonanbsHbli ipaBoBoii MHTEepHET noptan Pecryonuku benapycs, 12.07.2017 1., 6/1607.

21 T.A. Tamkues (pen.), Kowmenmapuii k nocmanosnenusm Konemumyyuonnozo cyoa Poc-
cutickoti @edepayuu, T. 1, Mocksa 2000, c. 24-25.

22 H.C. bouuapb, Axcuonocus cy0e6H020 KOHCIMUMYYUOHAIUSMA: KOHCMUMYYUOHHbIE 1eH-
HOCMU 68 Meopuu U NpaKmuke KOHCmumyyuonHo2o npasocyous, Mocksa 2013, c. 97.
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IIpaBoBoii cTaTyC KOHCTUTYIHOHHBIX Cylei

3a mepuon aesrenpHOCTH KoHcTHTynmonHoro cyga PecryOmukm benmapych
CMEHHJIOCH TPU COCTaBa CYHEH.

IlepBriii coctaB cyna Obul n3bpaH mapiamentoM — BepxoBabeiM CoBeToM
Pecniyonmuku benapyces 28 ampens 1994 r. Ero mpencenarenem cran mpodec-
cop npasa Banepuii I'ypreBuu Tuxuns. [IpaBoBoit ctaryc cyneil ompeneisuics
B 3akoHe «O Koncrurynumonnom cyne PecnyOmukm Bemapyce» ot 30 mapra
1994 . Ilo psamy mo3ummii OH OTIMYAJICS OT cTraryca cyiaedt BepxoBHoro cyma
u Bricuiero xo3siicTBEHHOTO cyaa (B TOM 4YHUCIE, 110 TapaHTHAM HE3aBUCHMOCTH,
HETNPUKOCHOBEHHOCTH CY/ICH, CpOKY MX u30panus (Ha 11 ner), ypoBHIO 3apIniaThl).

B nporecce cBoelt nesTenbHOCTH TEpBbI cocTaB KOHCTUTYIIMOHHOTO Cyna
BcTymui B npotuBoctosiaue ¢ [lpesunentom Pecyonmukm bemapycep ALl Jlyka-
LIEHKO IO NPUYMHE MPU3HAHUA psAAa MPE3UIEHTCKHUX yKa30B HECOOTBETCTBYIO-
vy Korerutyrmn (1o pedepenayma 1996 r. cyn npusHan TakoBeIMH 16 yKa3oB.
— aBT.). Cya mposIBIJI NIPUHIMIHAIBFHOCTE B petieHnd ot 4 Hosops 1996 rona,
KOT/Ia TIPU3HAJ HEJOMYCTHMbIM BBIHECEHUE Ha 00s3aTeNbHBIN pedepeHIyM Mpo-
ekTa HoBOH pemakimu Koncturynuu. HemocpenctsenHno nepen pedepeHayMmomM
CyI MPUCTYNWJI K PACCMOTPEHHIO Aeia 00 UMIUYMEHTE (OTCTPAHEHHH OT HOJIK-
Hoctu) Ilpesunenra A.l. Jlykamenko. B cuny psna ¢gaktopoB (IpsMOro u KOC-
BEHHOTO BO3/ICHCTBHSI Ha CYJ) pacCCMOTpPEHHE 3TOTO Jiesia OBIIO MEepPEeHeceHO Ha
nocaepedepenayMHbIN nepuon. Briocienctsue aeno Ob110 npekparieHo mno ¢op-
MaJIbHBIM OCHOBaHUAM (B CBs3U ¢ oT3bIBOM 12 nemyrtaramu IlapiamenTa cBomx
roxmucedt mox oOparmenueM B KOHCTHTYITMOHHBIN CyI. — aBT.).

ITocne BBenenus B aeiicTBue HOBOW pemakumu KoHCTUTYLuH OOJBLIMHCTBY
KOHCTUTYLIMOHHBIX Cy/lel ObIJIO MPEIIOKEHO HAIKCATh 3asBICHUS 00 OTCTaBKe.
[lects cyneit, BkIO4as mpezcenaress cyaa, TaKk M MOCTYNIIN. ABTOP CTaTbhH
OTKa3aJICsl MUCaTh 3asBIE€HNE, U ObUT OCBOOOXKICH OT HODKHOCTH MPE3UACHTCKUM
YKa30M «B CBSI3M C OKOHYaHUEM CPOKa €ro MOJTHOMOYHID.

Btopoit cocraB KoHcturyrnmmonHoro cyma Obln chOpMHpPOBAH B STHBape
1997 rona B cocraBe 12 yenoBek Ha ocHoBaHMK KoHcTuTymu oopasua 1996 rona.
Illects cyneli, B TOM YHCIe Mpeacenareib cyna, Obuin HazHaueHbl [Ipe3unenTom
A.T'. Jlykamenko, emie mecTh cyaeil Obumm n30paHbl BEpXHEW MajaaToil HOBOTO
[Tapnamenta. [Ipeacenarenem cyma ObuT Ha3HaueH ObIBIIMil cynbst Koncturynu-
oHHoOro cyna ['puropuii Bacunesuu.

3a 3TOT mepro U3MEHMIIACh KOMIIETEHIINS Cy/ia, HAITPABIEHHOCTH €r0 JAesTelb-
HOCTH, a TaKXKe MPaBoBOH cTaTyc cynei. B HoBol pexakiun 3akoHa «O Koncru-
TyuuoHHOM cyne Pecnybnuku benapyce» ot 7 uronst 1997 1. 3akperuisiiocs mpaso
[Ipesunenta Pecnybnmuku bemapyck 1ocpodHO mpekpamars Wik MPHUOCTaHABIIHI-
BaTh MOJIHOMOUUS J000ro u3 cyneil Koncrutynuonsoro cyna (pasymeercs, IpH
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HaJIMYNH OCHOBAHWH, IIPETyCMOTPEHHBIX B 3aKOHE. — aBT.). B 3akoH Oblia BKIIIO-
yeHa HoBas ctaths (18-2) 00 orcraBke cyapu Koncturynmonsaoro cyna. CoriacHo
3TOI HOpMeE, CyAbs, YIIEAINI B OTCTaBKY IO COOTBETCTBYIOIIMM OCHOBaHUSM,
VMEJT IPaBO Ha TIOIyYEHUE eXKEMECIIHOTO MOKU3HEHHOTO COeP KaHusl, YCTAHOB-
nennoro Ilpesunentom PecyOnmmku bemapychk. K yromoBHOH OTBETCTBEHHOCTH
cynpu KoHCTUTYIIMOHHOTO cyfa MOINIM MpuBieKaTscs ¢ comtacus [lpesuaenra
Pecniy6nukn bemapycs mo mHnimaruse [eHepanpHOTO MpoKypopa PecrmyOmmkm
Benapycs (ct. 23 3akoHa).

C momeHTa BeTyruieHus B cmity Komekca o cyoycTpoiicTBe U cTaryce cynei
(c 1 saBaps 2007 1.) xoMrreTeHIwsI KOHCTUTYIIMOHHOTO CyJla M CTaTyC CyAeH CTaIH
onpeznensatecs B naHHOM Konekce. B coorBerctBuu co ¢1.84 Kogekca ycraHapiu-
BaJics €UHBIN cTaTyc cyaeil Bcex cyaoB. OHU IMPU3HABAINCEH TOCYIapPCTBEHHBIMU
CITy’KaIllMMH M Ha HAX PaclpoCTPaHsIIock aeicTere 3akoHa «O ToCcyaapcTBEHHON
ciyx0e B Pecrryomuke benapyce» ot 14 mrons 2003 r. Otmedanock, 4To 0coOeH-
HOCTHU cTaryca cyfed ycranasnuBaiotrcs Koncturynueit, Kogexkcom u «MHBIMEU
3aKOHONIATEIIBHBIME aKTaMU» (K HAM OTHOCSTCS U MPaBOBBIE aKThHI, H3aBacMble
[Ipesunentom Pecnyonuku benapyce. — aBT.).

Tperuit cocraB KoncruryruonHoro cyaa Obul chopMupoBaH B (eBpae
2008 r. [Ipemcenarenem cyna ObUT Ha3zHaueH OBIBIIHE [ eHEpambHBIA MPOKYPOP
Pecny6onmuku benapyce Ilerp MuxiameBnd. B maHHBIN nieprof] mpaBOBOM CTaryc
Cylel He mpeTepren Kakux-In0o U3MEHEHHH.

Nzyuenne upiHemHero cocrasa cynei Koncrutymonnoro cyna PecryOnmmku
Benapychk mokaspiBaet, 4To B HeM paboTaeT 7 Myk4uH U 5 sxeHIuH. [lo Ha3Ha-
YEeHUS CyIbsSIMH HEKOTOpBIE M3 HHX HE MMENM ONbITa CYJCHCKOH paboThl M HE
TIPOSIBIIIA Ce0sI KaK CHEIUAIMCTHI B 00JIACTH KOHCTUTYIHMOHHOTO mpaBa. OOb-
eIUHSAET UX TO, YTO OHU HAXOIATCS B IOJHOM 3aBHCHUMOCTH OT MPE3UACHTCKON
BJIACTH, B TOM 4HcCIlIe (PMHAHCOBOM M MaTepUallbHO-TEXHHYECKOM OTHOIICHHUH. 3a
BECh TIepHOA PadOTHI ABYX MOCIETHIX COCTaBOB Cy/a HE OBUIO PacCCMOTPEHO Ha
MPEAMET KOHCTUTYLIMOHHOCTH HU OJHOTO MPE3UICHTCKOTO aKTa, XOTS MHOTHE W3
HUX BBI3BIBAIOT COMHEHUS B CBOEH KOHCTUTYLMOHHOCTH, B TOM YHCJIE C IMO3ULIH
cOOITIOIeH s TIpaB M CBOOO] TpakIaH.

IIyTi coBepHIEHCTBOBAHMS KOHCTUTYHHOHHOIO KOHTPOJIS
B beaapycu

Psin Genopycckux IOpUCTOB BBICKA3bIBAIOT CBOU COOOPaXKEHUsI IO COBEPILEH-
CTBOBAaHHUIO HHCTUTYTa Cy/1eOHOTO KOHCTHTYLIMOHHOTO KoHTpos. Tak, [T A. Bacu-
JIEBUY TIpeJIaraeT HaJeluTh paBoM oOparienus: B Koncrurynnonnslii cyn [ ene-
PaJIbHOTO MPOKYpOpa, a Takke YIOJHOMOYEHHOTO IO IpaBaM 4YeJoBeKa (eciu
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Takas JOJIDKHOCTH OymeT yupexkaeHa B bemapycw). [lo ero MueHwro, rpaxaaHe
TaKXKe J0JDKHBI TOMYYHTh NPpaBo oOpaieHns B KOHCTUTYIIMOHHBIN Cya, €CIT UMH
MCYEpIIaHbl IOMYCTUMbIC CPEICTBA MPABOBOI 3aIUTHIZ.

Iepsrii [Ipencenarens Koncrutyunonsoro cyna B. I. Tuxuns nonaraet, 4To
KoHCTUTYIIMOHHBIN CyJ AOJKEH MMETh IPaBO TOJIKOBaTh HOpMbI KoHcTHTyIMH,
JlaBaTh 3aKJIOYEHHUE O KOHCTUTYLIMOHHOCTH (POPMYIIMPOBOK BOIIPOCOB, BBIHOCH-
MBIX Ha pedepeHIyM, MPUOCTAHABIMBATH JIEHCTBHE HOPMATHUBHBIX IPABOBBIX
aKTOB, KOTOPBIE TIOAABEPTalOTCs MPOBEPKE HA MPEIMET KOHCTUTYLHIMOHHOCTH, €CIIN
UX JajbHeiIIee UCTIONHEHNEe MOXKET PUBECTH K HETaTUBHBIM MOCICACTBHAM2Y,

ABTOpP HACTOSIIEH CTaThW pa3femseT BbICKa3aHHBIC MPEATIOKEHUS U CUUTACT
UX TIOJIE3HBIMU B IIaHE TOBBIIEHUS 3G ¢eKTUBHOCTH AearensHocTH KoHcTuTy-
LIUOHHOTO cyAa. UTo kacaeTcst HHCTUTYTa KOHCTUTYLIMOHHOM %aJlo0bl, TO CIeayeT
Oonee neTaNbHO OOCYIUTH YCIOBUS MPU3HAHMSA YKaJlO0BI PHEMIIEMOH.

Jymaercs, 4To mpeaMeToM KOHCTHTYLMOHHOW ajloObl MOTYT OBITH HOp-
MaTUBHBIE aKThl JIIOOBIX OPraHOB BIACTH M AOJDKHOCTHBIX JHL. [IpemcraBisiTh
UHTEpechl rpaxkJaHnHa B KOHCTUTYLIMOHHOM Cyle MOTyT OOIIECTBEHHBIE Opra-
HU3alUY, YICHOM KOTOPBIX OH SIBIIIETCS, @ PABHO MHBIE JINI[A HA OCHOBAaHUM €70
JIOBEPEHHOCTH.

Ha mo#l B3midn, B HensX MNOBBILEHHS poind KOHCTUTYLIMOHHOIO cyna
B CHCTEME OPraHOB BJACTH LEIECOO0Pa3HO PACIIUPUTH €ro MOJIHOMOYHS, B TOM
qycie MPeJoCTaBUTh eMy Cliefyroliye Tnpapa: 1) mpoBepsTh Ha MpPEAMET COOT-
BercTBHUsI Koncturynun Pecrryonukn bemapych mpoeKTsl MeXTyHApOIHBIX JOTO-
BOPOB U cOMNIallIeHnH, noanexanmx paruduxanun Pecybnukoit benapycs, 3ako-
HOB M mnocTaHoBieHui IlapmamenTa; 2) mpoBepsATh Ha MpPEIMET COOTBETCTBUS
Koncrurynmu u 3axonam Pecriy6nmiku benapycs mocranosnenus [IpaBurenscTsa,
MOCTaHOBJICHUS PECITyOIMKAaHCKUX OPTraHOB FOCYJapCTBEHHOTO YIPABICHUS, HOP-
MaTHBHBIE MPABOBBIE AKThl MHBIX T'OCYJapCTBEHHBIX OPraHoB; 3) MPOBEPATH Ha
npeamer cootBeTcTBui KoHcTuTynmu u 3akoHaMm Pecnyonmku benapyck gopmy-
JIMPOBKH BOIIPOCOB, BEIHOCHMBIX Ha peciyOnuKaHckue pedepeHymsl; 4) naBathb
TonkoBaHue HopM Konctutynun PecnyOnuku benapych mpuMeHHTENbHO K KOH-
KPETHBIM CITy4dasM; 5) pacCMaTpuBaTh ’KajJoObl TpaXKIaH Ha MPEAMET HapyIICHHS
UX KOHCTUTYLMOHHBIX NPaB M CBOOOI B MPUHATHIX HOPMATHBHBIX aKTax.

B nensx obecrieyeHns: HE3aBUCUMOCTH KOHCTHTYIIMOHHOTO CyAa €ro COCTaB
nowkeH (opmuposathes [lapmamMenTom, kak 310 ObUT0 TIpexycMoTpeHo B Korcru-
tymu 1994 roga. B To ke BpeMs NpeIoKEHUs 10 KaHIUAaTypaM Cyael MOKeT

23 T.A. Bacunesu4, Koncmumyyuonnoe npasocyoue, Musck 2012, c. 93-94.

24 B.I. Tuxuns, Koncmumyyuonnoiii cyo Pecnyonuxu Berapyce nepsoco cocmasa (1994—1996
200b1), [B:] «Koncmumyyuonnulii KOHMpPob: co8pemenibie MeHOeHYUU pa3eumust U cogep-
wencmaosanusy. Mamepuanvt MexcoyHapooHot kongpepenyuu, MuHck, 27-28 urons 2014,
c. 238-239.
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MUXANJT NBAHOBUY ITACTYXOB

BHOCHTD HIMPOKHIA KPYT CyObeKTOB 0e3 Kakoro-nubo mumura. OT0op KaHIuAaTyp
CIIeyeT BO3JIOKHTh Ha HE3aBUCHMBIN OpraH, c()OPMHUPOBAHHBIA W3 JICITyTaTOB
[MapnameHnTa, npencTaBuTeNel UCTIOTHUTEHLHON BIACTH, CyA€OHOTO COOOIIECTBa,
Pa3MYHBIX FOPUIUIECKUX accormanyii. Cpok W30paHus CyJied MOXHO OTpaHH-
YUTH TSATHIO TOJAMH C MPAaBOM OBIBIIMX Cy[eH y4acTBOBATh B Ieper30paHU Ha
paBHBIX OCHOBaHMSIX. UMCICHHBIA COCTaB CyJIeH Ie/IeCO00pa3HO COKPATUTh [0
JICBSTH YEJIOBEK.

I[pencrasmnsiercs, 4To HOBBII cTaTyc KOHCTUTYIIMOHHOTO Cy/ia ClieyeT 3aKpe-
MUTH B OTACIBHOM 3aKOHE, TEM CaMbIM, MOAYEPKHYB €ro 0co00e MeCTO U pojb
B CHCTEME OpPTaHOB TOCY/IapCTBEHHOH BIIACTH.

PE3IOME

B crarbe paccmMarpuBalOTCs OCHOBHBIE O3Talbl Pa3BUTHS HHCTHTYTa CyneOHOTO
KOHCTHTYLIMOHHOTO KOHTpouisi B PecnyOnuke Benmapych, 0COOEHHOCTH KOMIETEHIMU
KOHCTUTYLIMOHHOTO cyJa, HBIHEIIHEE COCTOSHHE KOHCTUTYLMOHHOH 3aKOHHOCTH.
ITpenmerom nccnenoBaHus ABISIOTCS OTAEIbHBIC PEIICHUS Cy/la, €TO IPaBOBbIC MO3UIINH,
a TaKKe OLIEHWBACTCs MPaBOBOH cTaryc cyael KoncrutynmonHnoro cyna. B 3aBeprennn
BHOCSITCS TIPEUIOKEHHS 110 COBEPIIEHCTBOBAHUIO 3aKOHOATEIbCTBA B YKa3aHHOM cdepe.

Mikhail Ivanovich Pastukhov
FEATURES OF JUDICIAL CONSTITUTIONAL CONTROL IN THE REPUBLIC OF BELARUS

The main stages of the development of the institution of judicial constitutional control in
the Republic of Belarus, the peculiarities of the competence of the Constitutional Court,
the current state of constitutional legality are examined in the article. The subject of the
study is separate decisions of the court, its legal positions, and also assesses the legal
status of judges of the Constitutional Court. In the end, proposals are made to improve
the legislation in this area.

KEY WORDS: constitutional court, court competence, constitutional legal proceedings,

decisions and legal positions of the constitutional court, legal status of the
judge, constitutional legality
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BBeaenue

B macTosmieit paboTe BBIIBUHYT CIEMYIONIMA TE3WC: IEMOKpPATHYECKHA
XapakTep MapiaMeHTa U CBA3aHHOTO C HUM PHUCKAa THPaHWU OOJBIIWHCTBA TpE-
OyeT KOHTPOJIS KOHCTUTYI[MOHHOCTHU IpaBa. BmecTe ¢ TeM, JaHHBII KOHTPOJIb,
B CBSI3U C OTCYTCTBHEM OOIIETIPHHATON M 0OI0OOPEHHON TEOpUH TOJIKOBAHHUS TpaBa,
YUUTHIBAS TIOPS/IOK BEIOOpA KOHCTHTYIIMOHHBIX CY/IEeH U UX MOJUTHYCCKUE YOCK-
JICHUSI, MOXKET JIe(OpMHUPOBATH PABHOBECHE BIACTU B TOCYIAPCTBE, NaTh Ype3Mep-
HbIE MOJIHOMOYHS KOHCTUTYLIMOHHBIM CYyIbsSM. bepsi BO BHUMaHUE 3HAYUTEIbHOE
KOJIMYECTBO MPUMEHIEMBIX TCOPUH TOJIKOBAaHUS IPaBa, CyAbH MOTYT CBOOOIHO
VMU >KOHTIIUPOBATh W MPUAABATH KOHCTUTYITUN W KOHTPOJIIUPYEMBIM aKTaM TaKOe
TOIIKOBaHME, KOTOPOE OHU CaMH MPU3HAIOT 000CHOBAaHHBIM U, TEM CaMbIM, Hapy-
LIAIOT KAHOHBI Pa3/eICHUs BIACTH.

Paznenenne BnacTu MpU3HAETCS JOTMON COBPEMEHHOTO MPABOBOTO TOCYIAp-
CTBa, €T0 XapaKTEepPHOH 4epToil, 0e3 KOTOpOoil OHO HEe MOXKET (YHKIMOHHPOBATH
KaK MHCTUTYT, TaPAaHTUPYIOIIUI 3aIIUTy MpaB U cBOOOA rpaxaaH. C 3TUM CBs-
3aH ONPEJEICHHBIA BUJ| OTHOLIEHUH, CYLIECTBYIOIIUNA MEXAY OpraHaMH Irocy-
JApCTBEHHOW BIACTH, CO CIOCOOHOCTBIO TOCYAApCTBA K pealln3alyd IMEepPBOO-

1 The article is written as a part of NCN (National Science Centre Poland) project: “Con-

stitutional courts in post-Soviet states: between the model of a state of law and its local
application” (id 2016/23/B/HS5/03648).
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YepeHOTO 3aJaHus B BHJE 3aIlUTHI MpaB M CBOOON TpakgaH. Tem He MeHee,
MPUHLUI pa3JeNieHNs] BIACTH SIBIISIETCS TEOPETUUYECKUM TBOPEHHEM, MPHMEHsE-
MBIM B Pa3iIM4YHBIX €r0 [OHUMaHUAX U Bapuanusax. He cymecTByer equHOro ero
o0pa3siia, KOTOPBIH peann30BaH WM HE PEalM30BaH B MOJIHOM COOTBETCTBHHUZ.
V>ke Ha UCXOIHBIH BOIIPOC, CKOJIBKO CYILECTBYET BacTel, He ObUIO U HE Cylle-
CTBYET EIUHCTBEHHOTO, OOLICTIPUHATOTO U OAOOPEHHOTO OOJILIIMHCTBOM OTBETA.
B ncropuueckom BocpuaTHN HEOOXOAMMO YIOMSHYTH XOTS ObI 0 Tpex Hambomee
M3BECTHBIX MOJIBCKON JOKTPHUHE TEOPUSAX pa3AeICHUs BIACTH, TO €CTh JOKTPHUHAX
Jxona Jlokka, Illapns MonTteckbe u benxamena Koncrana. B coBpemeHHBIX
rocyaapcrBax c(pOpMHUpPOBaHHbIE HCTOPUUYECKH TEOPETHIECKUE KOHCTPYKIINH pas-
JeTIeHUs BIIacTel eme 0ojee YCIOXKHSAIOTCS ITyTEM BbIIEJICHHUS TaK Ha3bIBaeMOM
perynupyromieii 1 KOHTpoJupyrorieii Biactis. Ha HEOqHOPOAHOCTh KOHIICTIIIHI
paszeneHuss BIacTH HEOOXOJMMO CIPOEHHPOBaTH Pa3sHOOOPa3HyIO MPaBOBYIO
npakTuky. Hanpumep, B Kaxkaom u3 rocynapcrs-uieHoB Cosera EBpomnsl npu-
HUMAETCs IIPUHIUI Pa3[elICHUs BIACTH, HO B KAKJOM M3 HUX B Pa3HOI Bepcuy,
C NMPUMEHEHNEM OTIMYHBIX JIPYr OT Jpyra KOHKpPETHbIX pemieHuid. Ha mo3auky
MIPUHUMAEMBIX NPAaBOBBIX PEIICHHUH, KOTOPBIE JOJKHBI BBIpAXKaTh MPUHIMI pa3-
JIeTICHUS] BIIACTEH, HEOOXOMMO HaJIOKUTh OOraTCTBO MPAKTUKU B JaHHOH cdepe.
[ToMuMO TOTO, YTO OHA PO3HUTCS B OTAEIBHO B3SITHIX TOCYIapCTBAX, OHA TAKKE
NOANEKUT AU PepeHIatul B KaXI0M U3 HHUX, YTO, B CBOIO O4Yepe.b, 00yCIOB-
JIEHO AVHAMMKOM MOJIMTUYECKUX OTHOLIECHUN, BKIIIOYAs PE3YIbTaThl MEKIIAPTHH-
HOTO Y BHYTPUIIAPTUHHOIO CONEPHUYECTBA.

HNniio3uu ¥ JIOBYIIKH A€MOKPATHYECKON BJIACTH

Oco0eHHO CHITBHBIN OTTOJIOCOK W3 Pa3MBIIIUICHUN OTIIOB-OCHOBATENICH ame-
PUKaHCKOTO TOCYAapCTBa MMEET TO, YTO MPHUHIIUI pa3/IeieHUs BIACTEH SIBISETCS
KITIOUEBOM, (POpMabHOM TapaHTHEH 3aIUTHI TPaXIaHUHA OT y3ypIalluy BIACTH.
Jlrobas BacTh, B TOM YKCIE JEMOKpATUUECKasl, XapaKTepPU3yeTCsl CKIIOHHOCTHIO
K y3ypnarnuu. He cmyuaiiHo Apucrorens B «lloaumukey 3a4ucisieT JeMOKpa-
TUIO (Hapsay C OJUTapxXuei ¥ THUPaHWEW) K BHIPOAMBIIUMCS T'OCYJapCTBCHHBIM
ycrpoiictBam?. He MOKeT OBITH M PEYM O CIIPABEMIHBOCTH, KOTJA «TOCIIOINHOM

2 R.M. Maltajny, Doktryna rozdziatu wladzy Johna Locke’a, «Gdanskie Studia Prawnicze»
2009, tom XX, c. 229.

3 Cwm. M. Kruk, Polska nauka prawa konstytucyjnego a konstrukcja wladzy ustawodawczej
w Konstytucji RP — doswiadczenia praktyki ustrojowej, [w:] J. Jaskiernia, K. Spryszak
(red.), Dwadziescia lat obowigzywania Konstytucji RP. Polska mysl konstytucyjna a mig-
dzynarodowe standardy demokratyczne, Torun 2017, c. 22-23.

4 Arystoteles, Polityka, http://libertarianin.org/Ebooks/Arystoteles%20-%20Polityka.pdf,
c. 91 u c. (nara o6pamenus: 22.02.2018).
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SIBIISIETCSL HAPOJI, & HE TIPaBo»°. Bolpekn Haexk1aM, COMy TCTBYFOIAM KOHIISTTIIUH
NeMnOepaTuBHOM JEMOKPATUH, PE3yJbTaTOM CTOJIKHOBEHHS IPOTHBOIOIOXKHBIX
MO3HIUIA, KOTOPOE CBA3BIBAIOT C MapllaMeHTCKUMH JiebaraMu, He sBiseTcst (op-
MHPOBAHUE PAIMOHAIBHBIX BBIBOJOB M TOJUTHYCCKHUX perieHnit®. JleMokparu-
YeCKHe MapJIaMEHTHI SBISIOTCS HE CTOJIBKO apeHOW 3a00ThI M KOHKPETH3ALUH
BceoOIero Onara, peaqu3anyy MpaB U cBOOO JTMYHOCTH, CKOJIBKO IIAT(HOPMOit
CTOJIKHOBEHHH JIEMaroroB, KOTOpbIe — Kak nucan Makc Bebep — BepOyioT cBomx
NPUBEPIKEHIIEB U, OJarofaps JeMarori, MOIyqaloT MOAAEPKKY KPYITHBIX 00mie-
CTBeHHBIX rpymi’. Meu, npaBoBbIe TOJOKESHUS, HE UMEIOT BECOMOTO 3HAUCHUSL.
[NapmamenTckue nebaTpl He MUTAIOTCS yKazaHUsMH pasyma. OH He B 1ieHe. Peup
UJIeT He O KOHIIENTYyaIM3allii MHTEpeca TOCyIapcTBa U BBIPAKEHUH €ro B IIPH-
HUMACMBIX MPAaBOBLIX IMOJIOKCHUAX. Bec nmerot HapTHﬁHbIe HUHTEPCChI, THTCPEChL
710001 ¥ UCKYCHOCTD JieMaroross. Micxoms U3 TaHHBIX COOOPaKEHHUH, JEMOKPATHSI
OKa3bIBACT Pa3pyIIUTEILHOC BIMSHUE HA MPaBO, MOpallb, OJaroHpaBHe, T. €. Ha
BC€ TO, UTO IMPOUCXOAUT B roCydapCTBEC U ABJSCTCA KIIIOYCBLIM JISA €TI0 I'pax-
nan’. B neMOKpaTHYecKHX MapiaMeHTaxX Cepbe3HO HE BOCHPHHHMAETCS CIIpa-
BeUMBOCTH !0, hyHIaMeHTanbHBIe TIpaBa YeI0BeKa, BEIPAKEHHBIE B ITOJIOKECHHUIX
KOHCTUTYIMU. PaMKH, KOTOpbIE 3alpelieHo MepexXonuTh BOJie 3aKOHOMATeNsl, He
MOT'YT JIOMAaTbCs BAOJIb U IOICPEK B yroay ACrpaanupoBaBIINX ACITYyTAaTOB IMap-
JIAMEHTCKOTO OOJBIIMHCTBA, OBITh MOXKET, Jaxke 0e3 UX CO3HAHHsS TOTO, YTO OHU
MNPUHUMAIOT Yy4aCTHUEC B JAaHHOI'O poJa ILCP'ICTBHHX.

JlemokpaTmueckass BIacTh, 4TO 3aMedai yke ApPHUCTOTelNb, SIBISETCS Kapu-
KaTypoil Ha Xopollee roCylapCTBEHHOE ycTpoHcTBO. OHa BO3BBILIAET TO, YTO
Hu3koe u momioe. CrycTs OoJjiee JBE THICSUM JIET, aHAIM3UPYS MOP]OIOTHIo
aMEPHUKAHCKON JIEMOKpATHH, SBISIONICHCS Ha TO BpeMs OOIICTIPUHATEIM 00pas-
oM, Anekcuc ne TokBHiIb oOpamiad BHUMaHHE Ha T€ XK€ CaMble M3BPAICHUS
JeMOKpaTuy, uTo U Apuctorenb. OH 3aMeyal, YTo «JeMOKpartus (...) He TOJIBKO
HE MOYKET BBIOMPATH JOCTOMHBIX JIIONEH, OHA TAK)Ke HE JKeTaeT UX BHIOMpaTb»!l,
JleMoKpaTHyeckue MHCTUTYTHl aKTHBHO Pa3BUBAIOT B YEJIOBEYECKHX CEpIIIIaX dyB-
cTBO 3aBUCTH. [IpoOYyKAaI0T YyBCTBO HE CTOJBKO CIPABEATMBOCTH WIIA MYAPOCTH,

5 Arystoteles, Polityka, c. 90 u c.

6 Cwm. S. Filipowicz, Demokracja. O wiadzy iluzji w krélestwie rozumu, Warszawa 2007,
c. 161.

7 M. Weber, Gospodarka i spoleczenstwo. Zarys socjologii rozumiejgcej, Warszawa 2002,
c. 1070 u c. Ananornuno B. Caplan, Mit racjonalnego wyborcy. Dlaczego w demokracji
wybiera sig zle programy wyborcze, Wroctaw 2017, c. 53.

8 S. Filipowicz, Demokracja..., c. 162.

9 8. Filipowicz, O wladzy grzechu i grzechach wladzy. Rozwazania o rodowodzie amerykan-
skiego antyutopizmu, Warszawa 1992, c. 217.

10 Cm. Tam xe, c. 219.

11 A. de Tocqueville, O demokracji w Ameryce, tom 1, Krakow 1996, c. 202.
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CKOJIbKO paBeHCTBalZ. B meMokpaTuu MOMISKHUT MpoBepke yoexnenne Kanrta 06
OOIIIECTBEHHOM TPHMEHEHUH pa3yMma. Kak «ecTecTBEeHHBbIE WHCTHHKTHI JIEMO-
KpaTuu» B yrojy PaBHOCTH HE JOIMYCKAIOT BBIJAIOIIUXCS JIMYHOCTEH KO BJIACTH,
HACTOJILKO )K€ CUJIBHBIN MHCTHHKT JUKTYET MOCICIHUM, YTO OBl HE OIMOIUTHCS,
OTKa3aThCsl OT MOJIUTHYCCKOH Kapbepbl !,

KakoB e CMBICT MMEET MPHUHIIMII apIaMEeHTCKOro OoJbIIMHCTBA? Benb
pemaroriee s CO3aHus 3aKOHOB MapIaMeHTCKOE OONBIIIMHCTBO HE pacroiaraeTt
MPEeUMYIIECTBOM J00pojeTeNeid U pa3yMa, IMOCKONBKY He ToAOupaeTcs B JlaH-
HoM acriekte. [IpeacTaButenu Hapoaa, B CYIIHOCTH, OTOOPaKaIOT YeI0BEYECKYIO
3aBHCTb!4, SrOMCTHYHBIC HHTEPEeChl. TakuM 00pa3oM, BMECTO OOCIIaHUs O MpaBJie-
HUU pazyma, 3a00Te 0 BceoOIeM Oiare, pe3yibTaToM KOTOPBIX SIBISIOTCS PAIHO-
HaJIbHBIE 3aKOHBI, CITy’Kallle pealnu3aluy OOLIECTBEHHOTO TMOPSKa, MOIydacM
KapJIMKOBBIC MMapJIaMEHTBI, MUTAIOIINECS YSIIOBEUCCKOM 3aBUCTHIO U YTBEPIKIA0-
pie ee Kak BhIpaKeHHE HapOIHOTO MHTEpeca.

HesicHolt ocTaeTcs cama KOHCTPYKIIHS MOJUTHYSCKOTO TMPEICTaBUTEIILCTRA.
JIOBOJTBHO CIIOKHO YETKO OMpENeNuTh ee mpenmeT. Eil MOXXHO mpuaaBaTh pas-
HOOOpa3HbIe, B3aMMHO HE HCKIIoUarolue 3HaueHus !5, Peus uaer o xaoce mpen-
craBuTenbcTBal0. CIOKHOCTE € ONMPEIeTICHUEM, YeM K€ SBIISIETCS TOIUTHIECKOES
MpEeJICTaBIICHUE BOJH CYBEpEHAa, BO3HHKACT BCIICJCTBHUE TOTO, YTO IPABOBOM
(uKIMel SBISETCS BOCIPHUATHE CYBEpEHA KaK KOJJICKTHBHOTO CyOBEKTa, MMe-
IOIIET0 CBOKO BOJIIO. HEBO3MOXKHO COXpaHHMTh TOT MPHHIUI, YTO HAPOJ] UMEET
KaKkyto-1100 BOJIIO, a B pe3yibTare, Takke (DUKIMEH SBISETCS YTBEPKICHHE
0 TOM, YTO JAHHYIO BOJIFO MOXKHO mpezcTaBnaTh!’. [IpaBoBoit Gukimel sBuseTcs
CYBEpEHHOCTh Hapoja, TPaKkTyeMasi Kak peaqu3anusi ero BOJU. JTO TeopeTHye-
CKasi KOHCTPYKITUS, TIPUHSATAS C IEIBI0 000CHOBaHUS (peHOMEHa BIACTH. Takoi
BOJTM KOJIJIEKTHBHOTO CyObeKTa X CYBEpPEHHBIX TpaB He cyiecTByeT. Ee cBoOOmHO
OlpeNeNsieT NapiIaMeHT IyTeM TOJIOCOBaHWs. TOJIBKO JIMIINGL BOJIS MapiaMeHTa,
BBIpOKEHHAS B 3aKOHE, CTAHOBHUTCS IIPABOM, TPEOYIOIINM BCEOOIIEro coOmrome-
HUs, 00s3aTeNbHBIM IS cyBepeHa. [lapmameHT, mpuHUMas 3aKOH, CTAHOBHUTCS
HE CTOJIBKO BBIpazutesneM volonté générale (¢p. «co8oxkynHoll 601u»), CKOJIBKO

12 Tam e, c. 202.

13" Tam xe, c. 203.

14 S, Filipowicz, Demokracja..., c. 187.

15 D. Runciman, The Paradox of Political Representation, «Journal of Political Philosophy»
2007, nr 1, ¢c. 93 u c.

16 Bonee petanpHO Mo gaHHO# Teme mmet J. Szymanek, Reprezentacja polityczna: interpre-
tacja pojecia, [w:] M. Grzybowski, G. Kuca, P. Mikuli (red.), Ustroje: historia i wspotcze-
snos¢. Polska — Europa — Ameryka Lacinska. Ksiega jubileuszowa dedykowana profesorowi
Jackowi Czajowskiemu, Krakow 2013.

17" J. Szymanek, Reprezentacja polityczna w ujeciu doktryny francuskiej, «Studia Iuridica
Lublinensia» 2014, t. XXII, ¢. 135 u c.
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MOMIMHHOMN volonté générale'. Takum 0Opa3oM, Ha MeCTe HapoJa Kak TeOpeTH-
YEeCKOrO CyBEepeHa, CTOMT MapiaMEHT KaK peanbHbIN, JCUCTBUTEILHBIN CYBEpEH.
,,CYBEpEHHOCTh (PMKTUBHOTO HApoOAa, KOTOPBI MMeeT (UKTUBHYIO COBOKYITHYIO
BOJIIO, TIPHOOPETACT peabHbIe OUePTaHMUs JISHCTBUTEIHHOTO CyBEpeHa, HMEIOIIETo
(haKTHYECKyI0 PealbHYI0 BOJIO, C TEM TOJNBKO, YTO HE BCEOOIYIO, a — HAMPOTUB
— YaCTHYI0, YacTO OTACbHYI0 1%, B momomHeHue, HepeaKo CITydaeTcsi, YT0 MEKITY
BOJICH KPYIHBIX OOIIECTBEHHBIX TPYII U BOJIEH MapiiaMeHTa CyIEeCTBYeT ciadast
CBSI3b, M JIAXKe PacXoxaeHus20,

KosnekTHBHOMN MILTIO3MEH SIBIISICTCS MMpE3CHTAIUA IMOJIUTUYCCKOIO NMpeaACTaBU-
TEJILCTBA [0 00pa3Ily MPEACTABUTENLCTBA B TPAXKIAHCKOM TpaBe, Kak Ooliee Wi
MEHE JIOCTOBEPHOTO OTPAKCHHUS B MapiiaMeHTe 00pa3a CyBepeHa, C MO3aHKOM ero
norpebHocTel U cTpemieHuii. OHa HE SIBIAETCS acCOIMANUEH Pa3IMYHBIX MHeE-
HUIA, TAPAaHTUPYIOIICH B KOHCTUTYIIMOHHO OINPEJEIICHHBIX YCIOBUSIX MOBEICHUE
o61ecTBeHHOTro romeoctaza. OHa BOCIPUHUMAETCS Haubomee OyKBalbHO, aprd-
MeTruHO. [ conepkaHus 3aKOHOB PEIIAIOIIUM SBJISETCS KOJUUECTBO TOJIOCOB,
a HEe BEC apryMeHTOB2!, HO Be/b OOJIBIIMHCTBO MOXKET OMIMOAThCs. [louTHIecKoe
MPEACTAaBUTEIHCTBO BOCIPUHUMACTCS KaK MPUHIIUIT MAPIaMEHTCKOTO JOMHHU-
POBaHUA 6OJH)HII/IHCTB3 HEC CTOJIBKO W HE€ TOJBKO HaJa MCHBIIMHCTBOM, CKOJIBKO
JOMHHUPOBaHKE B OOIECTBEHHBIX OTHONICHUSX, HABS3bIBAHUE CBOCH BOJIM BCEM
MX yYacTHHKaM. J[OMUHHPOBAHHE MAPIAMEHTCKOTO OOJBIIMHCTBA, MOIKPEIIICH-
HOE TIPAaBWJIOM apu(pMETHYECKOTO OONBIIMHCTBA, MOXKET Hpuodpectd (opmy
OyKBaJIBHOTO JIOMHUHUPOBAHUSI TIAPIIAMEHTCKOTO OOJBIIMHCTBA HAJl YYaCTHUKAMHU
00IIEeCTBEHHBIX OTHOIIECHHUH. [TpOM3BOI pelIeH i TapIaMeHTCKOTO OObITHHCTBA
MOXET UMETh cuity nopadorutens. C TOYKU 3peHUs HAPYUICHUS MIPaB U CBOOOJ
JUIHOCTH 0COOOTO 3HAUCHUS HE UMEET TOT (DaKT, UMEET JIU MOPabOTHTEh ONHY
TOJIOBY, HECKOJIBKO WITH HECKOJBKO COT TojI0B. O CyTH JECHOTH3Ma HE CTOJBKO
TOBOPHT TO, KTO JIECIIOT, CKOJIBKO €T0 CHJIa, CHJIa OTPUIIAHUS TIPaB U CBOOO JIHY-
HOCTH. ,,Pa3/ieneHye BIacTH HEMHOIOE TyT MEHAET. J[eCOTUsl 3aKOHONATEIbHOM
BIIACTH MOXKET CTaTh (DAKTOM, HE CMOTPS Ha MPEMATCTBHUS, KAaKUE CO3JaeT MeXa-
HU3M checks and balances” (cucteMa caepKeK W MPOTHBOBECOB)?2,

B T0 ke BpeMsi, Ha IPUHIIMIIE TOJUTHIECKOTO MTPEJICTABUTENILCTBA, IPHHUMA-
IOIIEr0 3HAUCHHUE TMApJIaMEHTa KaK apeHbl TCHEPUPOBAHUS MOJUTHUSCKUX pellie-
HU, (OpMHUPYIOLIMX IOBEICHNE KPYITHBIX OOIECTBEHHBIX TPYIII, OCHOBAH COBpE-
MEHHBI KOHCTUTYIIMOHANIN3M. CIIOBHO HETIPEIOKHYI0 UCTUHY OH BOCIIPUHUMAET

18 Tam xe, c. 139.

19 Tam xe, c. 140-141.

20 D. Lis-Staranowicz, Legitymizacja sqdowej kontroli prawa w Stanach Zjednoczonych Ame-
ryki, Olsztyn 2012, c. 186.

21 S, Filipowicz, Demokracja..., c. 186.

22 S, Filipowicz, Demokracja..., c. 209-210.
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WICI0 TPABIEHUS 3aKOHA, KOTOPBIM pa3yM CIIOCOOEH YCTaHOBUTH B MapiIaMEHTe
W BOIUIOTUTH B KU3HM B PE3yJbTare ACATEIbHOCTH YYACTHUKOB OOIIECTBEHHBIX
OTHOLUEHUU. B pe3ynprare 3TO MmapiiaMeHThl, 3aXBaY€HHbIC NMApPTHUUHBIMU JIeMa-
roramu M 000, 0XXUIAIOT BOIUIOLICHHS BJIACTH 3aKOHA, 3aIIUTHI MIPaB M CBOOO
JUYHOCTH. DTO Mayio mpasrononoOHo. IlapmamenTs! cranu ¢abpukamu mpasa,
SIBJISIFOIIETOCS MTPOAYKTOM BOJM XUTPBIX, HACIAXKJAIOIINXCS BIACThIO 1I€Maroros,
MPUHAMAEMOTO MOAYMHEHHBIMUA UM TIAPTHHHBIMU MAITHHAMKZ3, YTBEPIKIAFOIIIETO
YeJI0OBEYECKYIO 3aBHCTh KaK BBIpaKEHUE MHTEpeca Hapopaa. B To ke Bpems, 3T
MaHy(QaKkTyphl MOCTOSHHO TpaHC(POpPMUPYyeMOTro mpaBa. M3MEHUHMBOCTH INpaBa
cTajla er0 HEOThEMJIEMOW 4epToil. DTO clieAyeT M3 HEMOCTOSHCTBA (PaKIMOH-
HOW TaKTHKH, KOAIHLUI, KOMIPOMHCCOB, PABHO KaK NMEPEMEHUMBOCTH KallpH30B
napiaMeHTCKux smaepos2t. Korma cosmaHue mpaBa OTHAICHO OT HOPM HMHOTO
MOpsAIKa, MPUHIWIIOB MOPAajM, HUYEro HET MOCTOSHHOTO, OMPEAEIEHHOTO Ha
OTHOCHTEJIBHO JUIMTENBHBIA OTPEe30K BpeMeHH. HampoTus, Bce TeueT, MeHsercs,
XMMEPUYHO, B 3aBUCUMOCTH OT KOHKPETHO B3SITHIX COOBITHH.

B 10 Xe Bpemsa, COBpeMEHHbBIE MapiIaMEHTHl BOCHPHHHMAIOT 3aKOH Kak
WHCTPYMEHT YNPaBJICHUS TOIUTUIECKUMH, O0IIECTBEHHBIMH 1 SKOHOMUYECKUMHU
HpoLEeCcCaMy, HHCTPYMEHT JJIsl HAyYHOTO CO3/IaHus ,,HOBOTO YelloBeKa 2, cchliia-
ACh TIPH 3TOM Ha JTAHHbIE €CTECTBO3HAHMS M TEXHUYECKHX HayK.

[TapnamenTapu3M, OCHOBaHHBIH HA (HUKIMK TPUHLIMIIA OTUTHYECKOTO Mpes-
CTaBUTENbCTBA, MpaBmiie OOJILIIMHCTBA, JIUIIEH MOCTOSHHOTO QyHIameHnTa. OH
o0pedeH Ha 3aBUCUMOCTH OT YIPABISAIONINX UM JEMaroroB U MX Kampu3oB. Takum
00pa3oM, HEOOXOIMMBIM SIBIISICTCS YAEPKUBAHHUE, YKPOIIEHHE AEMOKPATHUECKOTO
MPaBJIEHHS, OCYIECTBISIEMOT0, KaK MPaBUIO, OECKOMIIPOMUCCHBIMHU M pacyeTu-
BBIMH JIeMaroraMy, ¢ Hepa3pbIBHOW C WX CYIIHOCTHIO TEHACHITUEH K TpEeBbIIIe-
HUIO BJIAacTU. B MPOTHBHOM ciy4ae, Ha 4TO YKa3bIBall y)K€ ApUCTOTENb, a pa3BUII
uuepoH (Ha MOYBE PUMCKOTO OIBITA), a 32 HUMH M NPOYME 3HATOKU HCTOPUH
TOCY/IapCTBEHHBIX YCTPONCTB MOJMTHYECKUX OOIIECTB, JEMOKPATHIECKHUX TIPaB-
JICHUH, OHU CTAHOBATCS CHHOHMMOM THPaHHM WIH T€HEPUPYIOT TUPAHUIO, KaK

23 B Ilonbure paMKd ¥ MaciuTad 3aBHCHMOCTH [CIIyTaTOB OT MAPTHHHBIX JIHICPOB H3YUHIT
HCCIICIOBATEIIbCKUI KOJUIEKTHB B cieayromeM cocraBe: M. Tomnesckwmii, K. KyOyii,
M. JIsckoBcka, M. OnburyBka, f1. 3anecHsl, Bo3niaBisiemblit nmpod. Mapueit Kpyk. Hccre-
JIOBaHUsI ObUIM MPOBEICHBI B paMKaxX rpaHta MUHHCTEPCTBAa HayKHd U BBICHIErO 00pa3o-
Bauus [lompmm: Koncmumyyuonnas xoumyenyusi npedcmagumenbckozo Manoama u ee
cogpemMennas 00yCl06IEHHOCHb — MexcOy meopuell, npasom u npakmuxou. Pe3yapraTsl
uccnenoBanuii Oputn onyonukoBanbl B M. Kruk (red.), Mandat przedstawicielski w teorii,
prawie i praktyce poselskiej, Warszawa 2013 oraz M. Kruk, K. Kubuj, M. Laskowska,
J. Zale$ny, M. Godlewski, M. Olszowka, Representational mandate in the Polish Deputies’
practice, Warsaw 2013.

24 Cwm. R.M. Malajny, Legitymacja sqdownictwa konstytucyjnego, «Pafistwo i Prawo» 2015,
Ne 10, c. 17.

25 ]. Baszkiewicz, Nowy czlowiek, nowy nardd, nowy swiat, Warszawa 1993.
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B XX Beke B Utammm wim ['epmannn. B Aarmun XVII Beka (,,konmeibenmm” map-
naMeHTapu3Ma), korna [lanare oOmuH He ynanock ocynuTh rpada Crpaddopaa
B TIOpsiIKE impeachmenta, ero MPUTOBOPHUIM K OTCEUCHHUIO B TOpsiake Act of
attainder (napramenmcroe ocyscoenue 3a cocyoapcmeennyio uzmery). Jjs mpo-
HeAypel impeachmenta HeoOXOAUMO OBLIO TIPOBECTH CyIeOHOE MPOU3BOICTBO
W JI0Ka3aTh BUHY OOBHUHSEMOTO, a B Act of attainder npuroBop BEIHOCHIICS MyTEM
MPUHSTHS 3aKOHA. BBUTO BHECEHO 3asBIICHHE 3aKOHOIATENST HA OCYXKICHHUE, Tap-
JIAMEHTCKHE TaJiaThl COTTACHIINCH €TO MPHHSTH, KOPOJb CAHKIIMOHUPOBAN 3aKOH,
3aKOH CTal ACHCTBYIOUIMM aKTOM M — B PE3yJbTaTe akTa MapJIaMeHTCKOrO Tojo-
coBaams — rpady Crpaddopmay orcexnmu romoBy. Ha oCHOBaHWHM TOTO ke 3aKO-
HOJATEeIHHOTO TMPHHIIUIA, ITyTEM TOJOCOBAHUS, MAapIaMEHTCKOE OOJBIIMHCTBO
MOXKET BCe, BKIIIoUas Bce Hauxyzmee. C TOUKM 3peHus peali3aliy IpaB v cBoOOA
JUYIHOCTH, AEMOKPATUYECKOe MPABJICHUE SBIIIETCS TMOCTOSHHOW yrposoil. OHO
HECET PUCK MPEBHIICHAS BIaCTH, HACKIINS, OTHOCAIIETOCS K Pa3IMYHBIM cepam
YeJIOBEYECKOH AEATETBHOCTH: JIMYHOCTHBIX MPaB M CBOOOM, MOJUTHUECKUX MPaB
¥ CBOOOJ WJIM SKOHOMUYECKUX, COITUANBHBIX M KyJIBTyPHBIX IpaB u cBoOoz. Co3-
JTAHWE TIPaBa SIBISETCS TAKXKe IMPOCTON B TEXHUYECKOM acIeKTe MPOIeypoi. AKT
TOJIOCOBAaHUsI HE UMEET HUKAKUX OrpaHMYeHUi. B HacTosiee BpeMs 10CTaTOYHO
TIOJTHSATH PYKY, HAXKATh KHOIIKY W 3aKOH JIF000TO CONEP KaHHSI MOXKET ObITh TIPHHSIT.

ConeprxaHre 3aK0Ha BIIpaBe CBOOOIHO OIpenensiTh ero aBrop. OHO He 3aBH-
CUT OT KaKHMX-THOO KIaCCU(PHUINPOBAHHBIX U HEOCIIOPUMBIX yKa3aHWUH pamuo-
HAJILHOTO Xapaktepa. Ero He orpaHWyYMBalOT HUKAaKAE HOPMBI, HaXOJIHecs 3a
paMkaMu mpaBaZ®, 3akOHOM SIBISICTCS TO, YTO 3aKOHOJAATENb KeJlaeT MPHU3HAThH
3aKOHOM. AKTOM €IMHCTBEHHOTO TOJIOCOBAHHS MApIaMEHT MOXET BCe.

Ecnu 661 B 3aKOHOTBOPYECKOM MPOIIECCE MapJIAMEHT CaMOCTOSITEILHO M OKOH-
YaTenbHO JOJKEH ObUT OBl OCYIIECTBISTH TONKOBaHWE KOHCTHTYIIMH, TO caMa
KOHCTHUTYIIHMSI HE UMelia Obl O0JbIIoro 3HadueHus. [lapmaMeHT Mor Obl CBOOOIHO
HapyIIaTh €¢ MOJOKEeHHUS, apTyMEHTUPYsS TeM, YTO TaKUM 00pa3oM OH obecriedu-
BaeT WX BBINIOJHEHUE, a M30PaBIINIl €ro Hapoi B YMEPEHHOH CTEIIeHH MOT OBl
9TO mpenoTBparuTh. OH He pacnonarai Obl CPeACTBAMH 3aIIUTHI OT Y3ypHaLUH
BJIACTH, KITFOYEBOM KEPTBOI KOTOPO# cran ObI27.

IIpoTuB THpaHuM MapjaaMeHTa

VYcnoBueM 3NEMEHTapHON pacCyAWTENbHOCTH SBISETCS (OPMUPOBAHHE
MEXaHNU3MOB, 3AIIUINAIOIIMX OT 0e3yMCTBa 3aKOHOJATEIBbHOM BIACTH, IPOKIAbI-

26 S, Filipowicz, Demokracja..., c. 219.
27 Cp. T. Zinski, Domniemanie konstytucyjnosci ustaw w Stanach Zjednoczonych Ameryki,
Warszawa 2016, c. 9.
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BAIOIIIETO JOPOTY TUPAHUW OOJBIIMHCTBA, YIIPABIIIEMOTO JIOBKUMHU JeMaroramMu.
HeoOxonumer TopMo3a 1 orpanndeHus. Mcxons U3 JaHHBIX COOOpakeHH, ObLTO
3aMEUEHO, YTO JIF000E PELICHHE, KOTOPOE MOJIyUHIIO TIOAICPKKY MapIaMEeHTCKOTO
OOJIBIIMHCTBA, MOXKET UMETh CHIIY JICHCTBYIOMIETO 3aKOHA W ITOMJICKATh COOJIO-
neanto. HeoOXomuMbl cpeicTBa MpaBoOBOM 3alUTHl KOHCTUTYITHOHHOCTH 3aKOHOB.
[Tpu 3TOM HE ClieyeT UX TPAKTOBaTh KaK OUH U3 MHOTUX CIIOCO0OOB IUCTPUOYITUH
BJIACTH, MEXaHHW3M YPaBHOBEIINBAHUS BJIACTEH, TI0 00pasily 3aKOHOMATEIIHEHOTO
BETO WJIM POCITyCKa MapjJaMeHTa. 3HaU€HUE KOHTPOJII KOHCTUTYLUMOHHOCTH 3aKO-
HOB JUIsl YCTPOMCTBA TOCYyAapCTBa BBIXOAUT 332 PAMKHA MEXaHU3MOB MEPECTPONKU
BJIaCTH B rocymaapctse. Criop 0 KOHTPOJIe KOHCTUTYIIHOHHOCTH 3aKOHOB KacaeTcs
CaMHX OCHOB TOCYJapCTBa, CyIIECTBOBaHUS B HeM rpaxnaHuHaZ8. Tak mpowuc-
XOIUT OJiarofiapsi poJid, KOTOPYEO UTPAeT KOHCTUTYIIUS, SIBIISIONIASICS HHCTPYMEH-
TOM 3AIIUTHI JIIOAEH OT BCSIKOTO POja CAMOBOJIBHBIX HAUMHAHHM BCAKOM BIacTH2Y,

OO0peueH nH TpaxxIaHUH Ha 3aBUCHMOCTH OT BOJIM MOpPalbHO OOHHUIIABIINX
MapJaMEHTCKUX JIEMaroroB WM BOCIPUHUMAETCS KaK CyOBEKT IpaBa, rapaH-
THpPYEMbIe KOHCTUTYIIHOHHBIC TIpaBa M CBOOOIBI KOTOPOTO TOIJICKAT TIPABOBOM
3amuTe? JluaeMMa HaCTONBKO CYIECTBEHHA, UTO €€ HE YIaJoCh YCTPaHUTh 3aBe-
PEHUSIMU B TOM, YTO MAPJIAMEHT SIBIIIETCSA BBIPAKEHUEM BOJHU CyBepEHa U B IIOJI-
HOM Mepe OymeT IeiicTBOBaTh B ero Oiaro. BmecTe ¢ TeM, HeT HUKaKuX COMHEHUH,
YTO HEIOCTAaTOUHBIM SIBISETCS BHYTPUIIAPIAMEHTCKUM KOHTPOJb CO31aBa€MOI0
3akoHa. [lapiaMeHT caM 1o ce0e He B COCTOSIHUM 3alllUTUTh CE0sl OT PUCKA COUTH
Ha OMHMOOYHBIA MyTh. B0 OBI OOJIBIION WILTIO3UEH OKUIATh, YTO 3aXBAYCHHEBIC
MapTUHHBIME (PPaKIUIMU U TAPTHHHBIME JEMaroraMy apiaMeHThl B COCTOSHUH
ITPOBECTH TAKOH KOHTPOJIb 0OBEKTUBHBEIM 00Pa30M, COIIACHO MPUHIIMAIIAM TOJIKOBA-
HUS TIpaBa, PyKOBOJICTBYSICh KOHCTUTYITMOHHBIMH TONOKEeHUIMHU. CIIeI0BaTENbHO,
€CJIM B YCTPOICTBE TOCYapCTBa JOKHBI CYIIIECTBOBATh KaKHE-IIN0O MEXaHNU3MBI,
HanpaBJiCHHbIC HA 3aIIUTy OT Oe3yMHs MAPTUHHBIX TUPHIKEPOB MaHY()aKTyp
IpaBa, TO OHM JIOJDKHBI MMETh BHEITHUH XapaKTep OTHOCHTEIHLHO IMapIaMEHTOB
1 OBITh OT HUX HE3aBUCHMBEIMH, HO TaK)Ke — YTO YK€ B JAHHOM MecTe TpeOyer
0c000ro BHUMaHHS — CaMU 110 ce0e JODKHBI ObITh HE3aBUCUMBIMH B IEHCTBUSX,
YKPEIUIEHHBIMU CHUCTEMOM MEPCOHAIBHBIX U MPOLECCYATbHBIX TAPAHTUHA TOM e
HE3aBUCUMOCTH, TAK, KAK OHU TPAKTYIOTCSI JOKTPUHOM IpaBa.

28 Cwm. M. Cappelletti, Repudiating Montesquieu? The Expansion and Legitimacy of “Con-
stitutional Justice”, «Catholic University Law Review» 1985, Vol. 35, Issue 1, ¢. 5 u c,;
R. Hirschl, The Political Origins of the New Constitutionalism, «Indiana Journal of Global
Legal Studies» 2004, Vol. 11, Issue 1, c. 75 u c.

29 D. Minich, Wspélczesny konstytucjonalizm a czysta teoria prawa Hansa Kelsena, [w:]
A. Bosiacki (red.), Normatywizm Hansa Kelsena a wspolczesna nauka prawa, Warszawa
2017, c. 50.
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[IpuHIIMTIIaTEHBIM CPEICTBOM OT Y3ypIalWHU MapiiaMeHTa SBIISIETCS Cyneo-
HBII KOHTPOJIb KOHCTUTYIIMOHHOCTH TIpaBa. 3allyiias OT THPAaHWU OOJIBIIIMHCTBA,
OH SIBJISIETCS CHJIOH, OTpaHUYHMBAIOIICH BOJIO MAPJIaMeHTCKOro OonbInuHCTBa U,
KaK TaKOBOHM, — 00SI3aTeITLHBIM M HEOOXOIUMBIM DJIEMEHTOM COaJTaHCHPOBAHHOM
BJIacTH. BBegeHHE CpeACTB KOHTPOJS KOHCTUTYLIMOHHOCTH 3aKOHOB BOILIOLIAET
B ICHCTBUTENBEHOCTD XapaKTep KOHCTUTYIIMHU KaK (yHIaMEHTaJIbHOTO 3aKOHa, B TO
e BpeMs, ABJSETCA BBIPAKEHHEM CTPEMIICHHS K pealn3alid WAEH IPaBOBOTO
rocyaapctea3l. X BBeneHHE MO3BONAET OTPAHUYHUTH HETATUBHBIC TOCICACTBHS
MapJIaMEHTCKOro OecnpaBus, ¥ Oiaromapsi 3TOMy OHO HE CTaHET OCHOBOW aKTOB
MIPUMEHEHHS TIpaBa, MPUHAUMAEMBIX OTHOCHUTENIFHO TPAXKAAH U UX 00S3aHHOCTEH.
[To »TuM ke cooOpakeHUSM UMIepaTuB HAUIUs 3(H(HEKTHUBHOTO KOHTPOJIS KOH-
CTUTYLIMOHHOCTH TpaBa SIBISETCS KIIOUEBBIM MOTHBOM COBPEMEHHOIO JHCKypca
C HaUIeXKAIMM 00pa3oM CPOPMUPOBAHHBIMU TOCYIAPCTBOM M TIPABOMS32.

,,KOJBIOEpI0” CYIeOHOM 3alIiThl KOHCTUTYIMH (CIIeOBAaTeIbHO — U TPax-
nan) cumraetrcsi BBenenue B CoemuneHHbIX llltatax Amepuku (cHawama Ha
YpOBHE IITaTOB, a BMECTEe C CO3JaHHEM aMEpUKaHCKOW (enepamnuu, Taxke Ha
(denepanpbHOM ypOBHE) BCEOOIIETo CyeOHOTO KOHTPOJS KOHCTUTYIIHOHHOCTH
npaBa (judicial review). B cBOW0 ouepesib, B €BPOIEHCKUX TOCYIapCTBAX TOJBKO
TOTAJIBHBIA OIBIT BTOpO MHUPOBOH BOMHBI BBI3BAN CYLIECTBEHHOE M3MEHEHUE
B BOCIPUSITUU YCTPOMCTBA roCyJapcTBa, MPUHIIMIA Pa3AeiCHUs BIacTeld U MecTa
B HeM mapnamenTa. OHU UMeNH XapakTep Karapcuca. O3Hayaliu To, 4YTO MOCTaB-
JIeH TI0JI COMHEHHE33 3aKperuIeHHbINH (PPaHIy3CKON JTOKTPUHOW HPHHIIMIT TIEPBO-
CTETIEHHOCTH TapiaMeHTa U 3aKOHa KaK CBOETO PoJia BRIPaKEHHUS BCEOOIIIEH BOIIH.
ToranurapHasi MpakTUKa 3HAYUTEIILHOM 4YacTH IPABICHUN €BPOIEHCKHX CTpaH,
KoTOphIe (Kak OCHOBBIBaromiascsa Ha Tpaauuuu [Ipoceemenns dpanims) cMomH
COOCTBEHHBIX TPaKJaH BHIBO3UTH B JIarepsi CMEPTH — TUKTOBAJIA OCYIICCTBICHHE
MEPEeOLIeHKH B BOCIIPHUSTHHN MapiaMeHTa M 3aKOHA Kak IEepPBOCTENEHHOTO IJI0Aa
ero aesrenbHOoCcTH. OTCIOAA Takke mpoBeneHue B Uramuu yxe B 1947 1., a B 'ep-
MaHUHM — JBYMS TOAaMH TO3[JHEE, CYJeOHOTO KOHTPOJII COOTBETCTBHUSI 3aKOHOB
KOHCTUTYIIMH. AHAJIOTUYHBIN MPOLIECC MPOUCXOAUI B TOCYIAPCTBAX, BBIXOAAIINX

30 A. Rataj, Sgd Najwyzszy Izraela jako sqd konstytucyjny. Przyczynek do badan nad aktywi-
zmem sedziowskim, Krakow-Budapeszt 2016, c. 282; W. Sadurski, Spor o ostatnie stowo:
sgdownictwo konstytucyjne a demokracja przedstawicielska, «Civitas» 1998, Ne 2, c. 85.

31 M. Starzewski, Srodki zabezpieczenia prawnego konstytucyjnosci ustaw, Warszawa 2009,
c. 54; A. Jamroz, Refleksje o suwerennosci narodu. Od genezy do wspotczesnego rozumie-
nia, [w:] R. Klosowicz, B. Kosowska-Gastot, T. Wieciech, L. Jakubiak (red.), Konstytu-
cjonalizm, doktryny, partie polityczne. Ksigga dedykowana Profesorowi Andrzejowi Zigbie,
Krakéw 2016, c. 308 u c.

32 Cwm. A. Sulikowski, Konstytucjonalizm a nowoczesnosc. Dyskurs konstytucyjny wobec try-
umfu i kryzysu moderny, Wroctaw 2012, c. 129.

33 Takoro xapakTepa HE MMEJIH OrPaHMYCHHBIC MOIBITKA BBEACHUS CYICOHOrO KOHTPOILS
MPaBOBBIX HOPM B MEKBOEHHBIN HEPHO.
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13 aBTOPUTAPHBIX PEKUMOB, KOTOphle, kKak Typuwus, ITopryranus wim Mcnanus,
B KOHTpOJIE KOHCTUTYLIMOHHOCTH 3aKOHOB YCMaTPHUBAJIH KIIIOUEBYIO, POpMaIbHO-
MPaBOBYIO TapaHTHIO BIIACTU 3aKOHA WM TPErpagy OT PeakTHBAlMM BIAcTH Oe3-
3aKOHUSA. AHAJIOTUYHBIM MPOLIECC, CIEAYIOMMNN U3 TOXKIECTBEHHBIX YCIOBHUM,
mpoucxonui Ha pyoexke 80-x 1 90-x romoB XX Beka B ToCygapcTBax, 0CBOOOXK-
JAIOIIUXCS OT SIpMa KOMMYHH3Ma34,

Cormacao ct. 3 § 2 Koncturyrmuun Coenuuenusix IlITaToB AMEpHKH, BIACTh
CYJOB PacIpOCTpaHsETCs Ha BCE JIENa, PAcCMaTPUBAEMBIE COIIACHO MPABY U CIIpa-
BEJIMBOCTH, KaKH€ MOTYT BOSHUKHYTh B IIEPHOJT IEHCTBUS KOHCTUTYLMH. [Ipexne
BCET0, U3 3TOT0 NOJIOKEHUS CIEAYET MPaBO CyI0B Ha KOHTPOJIb COOTBETCTBUS KOH-
CTUTYLIMU 3aKOHOB, KOTOpBIE TOJDKHBI BOMTH B IPUMEHEHHE, a B CIy4ae KOHCTa-
TallUd HECOOTBETCTBUH, OTKAa3 B IIPUMEHEHUU 3aKOHA U BBIHECEHUE PEIICHUS Ha
OCHOBAHUU IOJIOKEHUN KOHCTUTYLIMH. Bce cyapl HMEIOT MOIHOMOYMS HA OLEHKY
TOTO, HE BBIILIEIN JIM BCIESICTBUE NPUHATHS JaHHOTO 3aKOHA MAPIIAMEHT 33 PAMKH
MPEIOCTaBICHHBIX eMy MoJHOMOYHH. Ecnu Tak mpou3onuio, To GpopManbHO AeH-
CTBYIOILIMI aKT NapjaMeHTa He HaxOAWUT npuMeHeHus. He cTaHoBUTCS npaBoBOM
OCHOBOH cyneOHoro pemenus. Cynbl IPUMEHSIOT TOIa COOTBETCTBEHHOE KOH-
CTUTYLIMOHHOE IPABOBOE IOJIOKEHUE.

B eBpomneiickux rocyaapcTBax HAee CO3JaHUsI KOHTPOJISL COOTBETCTBUS 3aKO-
HOB (M OPYTHX MPAaBOBBIX aKTOB) KOHCTUTYLIMH COITyTCTBOBaJa AUCKYCCHs OTHO-
CUTEJIBHO TOTO, KTO JOJDKEH ObLI ObI TAaKOH KOHTPOJb OCYHIECTBIATh. C caMoro
Havasa 3To ObUT BOIPOC CIOPHBIH, BRI3BIBABIINN OypHBIE 00CYXIeHHS. JOMKHBI
JIM 3TO OBITH TpaXKIaHe, KOTOpbIe IMyTeM pedepeHayMa BIpaBe OTKIOHUTH HECO-
OTBETCTBYIOIIUN KOHCTHTYIMH 3akoH? MM 3T0 j0mkeH OBbITh CreHUaTbHBINA
opraH, a eciy Tak, To kakoi? COMHEHHs KacalluCh Mpollecca MPUAaHus TpaBo-
BOW CHJIBI TAaKOMY CYOBEKTY, HOPSAKY €ro co3laHus U (HOPMBI 3aBUCUMOCTH OT
napiaamenTa. B 1795 . B peBomoninonHoi ®@paHuuy, B MEPUOJ OCYIECTBICHHS
KOHCTHUTYIIMOHHBIX paboT, Cpenn pa3iuyHbIX MpemiokeHnH OMmanysnb-2Kozed
Cuiiec peIoxKII epesaTb KOHTPOJIb KOHCTUTYLIHOHHOCTH 3aKOHOB JJIUTapHOMY
Koncmumyyuonnomy osicropu (jurie constitutionnaire). TlepBoili cocTaB TaHHOTO
JKropu nomxHbI ObITH N30paTh MapiaMeHTapyuu 13 CBOUX psaaoB. Exxeroqno JKopu
JOJDKHO OBUIO CMEHSTHhCA. BBIOOp MpEeeMHUKOB NOIKHO OBUIO OCYLIECTBISTDH
JKropu cpeny mapiaMeHTapHueB, Y KOTOPBIX 3aKaHIMBaJICs CPOK ITOTHOMOUUM. Kow-
CIMUMyYUoHHOoe J#clopu JOIDKHO OBLIO, TIPEX/IE BCETO, NCCIEN0BATh COOTBETCTBHE
KOHCTUTYLIMU aKTOB TOCYAapCTBEHHON BIIACTH, U HECOOTBETCTBYIOLIHE €l OOBSB-
JTh HepehcTBUTebHBIMEAY. TIpoekt J. Cuiieca KPUTHKOBAJICS U ObLIT OTKJIOHEH

34 C ompesenieHHBIME HCKITFOUCHUSIMH, Kak B ciydae FOrocnasum, Yexocnosakuw, [Tombm,
B KOTOPBIX JIaHHBIH Mpoliecc ObUT IIPOBEJECH paHee.

35 Bomee meransHO Ha TeMy cM. M.M. Wiszowaty, Jury Konstytucyjne Emanuela Sieyésa, czyli
sedziowie w obronie narodu przed Iudem, http://www.konstytuty.pl/archives/2864 (nmara
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Kak Tensmuiicss B paBa Konsenta. Kak yoexxnan Anryan Knep TuGomo: ,,Ota
YyJOBHUILHAs BIAcThb Obla Obl BceM B rocynapcrtse. Eciu mpemocTaBuTh rocy-
JapCTBEHHOHN BJACTH CTPaXHUKA, 3TO O3HA4YaeT JaTh MM TOCIIOJMHA, KOTOPBIH
UX TpuBA3ai Obl, YTOOBI OBLTIO Jierde caeanTh 3a HuMu 30, K 3asBaeHHO#M mo3-
Hee KoHuenuuu CeHara, ,,KOHCEPBHUPYIOIIETO” COOMOICHNE KOHCTUTYIIMU MyTeM
WCCIIEJOBAaHNsI KOHCTUTYLIHOHHOCTH 3aKOHOB Tepell X MPOBO3IIalIeHueM, 00pa-
TWJIUCHh B KOHCTUTYIIMH 1799 T., HCKAa3UB HaMepEeHHUs 3asBUTEIS, U HA MPAKTHUKE
CeHar Takoil (yHKIMH HE BBIIOIHSIT .

VYuurteiBas perieHus MoHTecKbe WM pa3MbliiieHus OTIOB-OCHOBaTese
CILIA, ocymiecTBneHne cyaa ObIBAET OTOXKICCTBISIEMO C CYPOBBIM MPHUMEHEHUEM
MPaBOBBIX HOPM. AKLEHTUDPYS BHMMAaHUE HAa TOM, YTO CYyIbH CBSI3aHBI IPABOM,
KaKk HEOThEMJIEMBIM CBOWMCTBOM IpOIlecca OCYIIECTBICHUs MpaBocyausi, MoH-
TECKbe Ha3bIBAJI CyJeH ,,ycTaMu npaBa”. B maHHOM MOHWMaHWM, OHU B OTIUYHUE
OT 3aKOHOAATEIbHON MM MCIIOJIHUTEIBHON BIAcTEH, HE SBISIFOTCS HUKAKOW Bila-
CTBIO; HE MUMEIOT HUKAaKUX KOMIeTeHUui BiaacTi. OHU CIyTH MpaBa, Peau3yioT
TO, YTO ONpPEENUI 3aKOHOareNb. [1o 3Tol MpUYMHE B HEKOTOPBIX Kiaccupu-
KalMAx pasfeeHus] OPraHoB TOCYAapCTBEHHOW BJIACTH, CyAbl BOCHPHHHMAINCH
Kak MCIIOJHUTENbHAS BIacTh. Bocnpusitre npaBocyaus MoHTECKbe Kak Ipolecca
HEWTPaTbHOTO MO OTHOIICHHWIO K CO3/IaHUIO MPaBa, ObIIIO YKPEIJICHO B MO3WUTH-
BUCTCKHX KOHLEMIMAX IpaBa, aKLUEHTUPYIOIINX BHUMAHUE Ha €r0 HEePAPXHUIHOM
xapakrepe. Kak nokassiBan [anc Kenb3eH, mpaBo — 3T0 cucTeMa COBEpILECHHAS,
ClIa)KEHHasl, UEPapPXUYHO YIOPSIOYCHHAs, BO TJIaBe KOTOPOH HAaXOMUTCS Iep-
BUYHOE MPaBWIO, HIylIee OT pasyma. M3 mepapXW4yHOM CTPYKTYpBI MPAaBOBBIX
HOPM CIJIEIyeT, YTO HOPMBI HHU3ILETO YPOBHS JOJDKHBI COOTBETCTBOBATh HOpMam
BBICIIIETO YPOBHS, @ OTHOIICHUSI, CYIECTBYIONIHE MEXKIYy HUMH, MOXKHO OmpeJie-
JIUTh, PYKOBOASACH YKA3aHUSAMH pa3yMa, COACPIKAIIUMHUCS B TEXHUKAX TOJIKOBAHUS
MpaBa, OCHOBAaHHBIX Ha MpaBwjax JOTHKH. [Ipu TakuM oOpa3oM MOHMMaeMOM
MpaBe CylbU JIOJDKHBI OBITH KaK COTPYIHHKH T'a30BOTO 3aBOJIA, CUUTHIBAIOIIUC
MOKa3aHUs Ta30BOro cyeryrnka. OHM HE OCYIIECTBISIOT UHTEPIPETALUIO 3aKOHA,
a TOJIbKO YHMTAIOT €r0 COIEPXKaHUe, YTO OLCHUBAETCS KaK Mpoliecc 0ObEKTHUBHBIN
U TIPOBEPSIEMBII.

CyneOHBII KOHTPOJIb KOHCTUTYLIMOHHOCTH 3aKOHOB, HE3aBUCHUMO OT €T0 BHAA
(CKOHIICHTPUPOBAHHBIN WM ACKOHIIEHTPUPOBAaHHBIN) JOJDKEH ObUT peliaTb mpo-
O1eMy oOecrieueHHs] TIABSHCTBYIOIIETO XapakTepa KOHCTUTYIIMU HaJi aHTUKOH-

obpamenus: 22.02.2018); L. Mazewski, Wiele hatasu o nic? Konflikt wokot Trybunatu
Konstytucyjnego w latach 2015-2016 w perspektywie rozwazan modelowych, Warsza-
wa—Radzymin 2017, c. 129 i c.
36 Tur.: A. Kubiak, Francuska koncepcja kontroli konstytucyjnosci ustaw, Gdansk 1993, c. 26.
37 Boree meTaabHO 1O HaHHOM Teme cM. M. Starzewski, Srodki zabezpieczenia prawnego. ..,
c. 67 uc.
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CTUTYIIMOHHBIMH JCHCTBUSMH TapiaMeHTa, a B pe3ysbrate — ObITh (hOpMalIbHO-
MIPaBOBOM rapaHTHEN 3aIUThI IpaB U CBOOOJ YeIOBEKa OT €ro HeueIOBEUECKOH
nesTenbHOCTH. B neficTBUTeNbHOCTH, OHAKO, B JAHHOM acleKTe JesITeIbHOCTH
CYZIOB, O KOHCTHUTYIIMOHHBIX NpaBax (/ajee Takke: KOHCTUTYIMOHHBIA cyx) (op-
MHUPYIOTCSI OTOBOPKH.

B 10 ke Bpemsi, Ha GoHE CyAeOHOro KOHTPOJSI COOTBETCTBHSI 3aKOHOB KOH-
CTUTYLIUH, BO3HHMKaeT HoBas (PyHIaMEHTasbHas IpolieMa IrocyJapCTBEHHOIO
ycTpoiicTBa — cBOOOAA YaCTH Cy[EH, BHICKAa3bIBAIOIINXCS OTHOCUTENIBHO TOTO, YTO
COOTBETCTBYET KOHCTUTYLIUH, a YTO el mpoThBOpeunT. Ha Takoil puck oOparman
BHnMaHue yxe Tomac Ixeddepcon Bo Bpemsa PunanenbPpuiickoro KOHBEHTa
u B OoJee MO3OHUNA NEPUOA, MOXUCPKUBAS, YTO CYIBI, TOJydash KOMIICTCHLUH
OLIEHKU KOHCTUTYIIHOHHOCTH 3aKOHO/ATEIbHBIX aKTOB (M aKTOB MCIIOJHUTENLHON
BJIaCTH) MOTYT CTaTh CYIEPBIIACTBIO, IIABEHCTBYIOIIEH HaJl BCEMHU OCTaJIbHBIMHU,
MepenIaruBaroIlell Yepe3 MpUHINI pa3eicHus U paBHOBECHs BacTH. Kak moka-
3aJ1a MpaKTHKa rOCyIapCTBEHHOTO YCTPOUCTBA, 3TO HE OBLIM MyCThIe BO3PAYKCHHUSL.
KoHCTUTYITMOHHBIE CYIBI CTaJH ,,IOTUTHIECKOMN BIIACTHIO . B MOBCKOH TOKTpHHE,
TakuM 00pazoMm yxe B 1928 1. ompenensn nx Marneit CTakeBCKH, ITHPOKO 000-
CHOBBIBas 3aHUMAEMYI0 UM TTO3HIIHE03S,

Y4uuTeIiBast XapakTep KOHCTUTYIIMOHHBIX [IEHHOCTEH W MPUHIIUIIOB, HX aKCHO-
JIOTMYECKUE KOHTEKCTBI, HEBO3MO)KHO OTAEIUThH OLEHKY KOHCTUTYLIMIOHHOCTH IIpa-
BOBBIX TOJIOKEHUH OT CIIOPOB O LEHHOCTSIX M MPUHIMIIAX, KOTOPHIE — COIVIACHO
KOHCTHUTYIIMOHHBIM TIOJIOKEHHSIM — JOJDKHBI BOTLTOMIATHCS B rocynapcrse. Kon-
CTUTYLIMOHHBIE LIEHHOCTH (C MEHbIIEH MHTEHCUBHOCTBIO TAKKE KOHCTHUTYLIHOH-
HBbIE MPUHLUIBI) HACTONBKO O0IIUe, aOCTpakTHbBIE, YTO TPeOYIOT MAeHTH(DUKA-
IIMU B MPOIIECCE MPUMEHEHHS MPABOBBIX MOJOKEeHHA?. UTOOBI ONPENEUTh CYTh
00pa3oB KOHTPOJSI HOPMAaTUBHBIX aKTOB (PAaBHO KaK CyTb NpeAMETa KOHTPOJIS
HOPMOTBOPYECKUX aKTOB), HEOOXOAMMO MPUMEHHUTH ONpe/IeNIeHHbIE HEMPETIOKHEIE
JUTS yYaCTHUKOB MPABOBBIX OTHONICHHWH MPUHIUITBI TEXHUKH TOJIKOBAHHUS TIpaBa.
Onu 00ycnaBaMBaIOT PE3yAbTaT IPOBEAESHHOIO NPOLECCa OLIEHKH KOHCTUTYLIHOH-
HOCTH MpaBa. PopMalibHOE MPOYTEHNUE KOHCTUTYLHOHHBIX IEHHOCTEH (akThue-

38 Tam xe, c. 162 u c. M. Zalewska, Czysta teoria wykladni prawa? Hans Kelsen — teoretyk
i konstytucjonalista, [w:] T. Stawecki, J. Winczorek (red.), Wyktadnia konstytucji. Inspira-
cje, teorie, argumenty, Warszawa 2014, c. 46-47.

39 Cp. M. Safjan, Sqd konstytucyjny jako pozytywny ustawodawca, [w:] D. Dudek, M. Gapski,
W. Laczkowski (red.), Amicus hominis et defensor iustitiae. Przyjaciel cztowieka i obronca
sprawiedliwosci. Ksigga Jubileuszowa w 70. rocznice urodzin Sedziego Ferdynanda Ryma-
rza, Lublin 2010, c. 285 u c. E. Zwierzchowski, Z zagadnien legitymizacji sqdownictwa
konstytucyjnego, [w:] J. Trzcinski, B. Banaszak (red.), Studia nad prawem konstytucyjnym,
Wroctaw 1997, c. 305-306; H. Kaczmarczyk, Legitymizacja sqdownictwa konstytucyjnego,
[w:] J. Jaskiernia, K. Spryszak (red.), Dwadziescia lat obowigzywania Konstytucji RP. Pol-
ska mysl konstytucyjna a migdzynarodowe standardy demokratyczne, Torun 2017, c. 73.
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CKH CTaHOBUTCSI MX CO3JIaHUEM W HABSI3bIBAHHEM JPYTUM yYaCTHHKaM TOJUTH-
YECKUX OTHONICHUH, KOTOphIe — B OTIIMYKE OT KOHCTUTYIIMOHHOTO CyJa — UMEIOT
KpPOME 3TOTO HETOCPENICTBEHHYIO JJEMOKPAaTUIECKYIO TPABOBYIO CHITY.

B miporiecce KOHTPOIS TPABOBBIX HOPM 3aKOH JJISI CBOETO JICUCTBHS JIOJDKEH
OBITh OOOPEH KOHCTUTYIIMOHHBIM CyZIoM. He cyIecTByeT emuHCTBEHHOTO, Ipa-
BWJIBHOIO NMOHMMAaHUSI KOHCTUTYLUMHU. Pe3ylbTaToM HEMOIHOU SI3bIKOBOM OIpee-
JIEHHOCTH KOHCTUTYIINH (QHAJIOTUYHO ME)KTyHAPOIHBIM JIOTOBOPAM HITH 3aKOHAM )
SIBIISIETCSI, COOTBETCTBEHHO, CYIIIECTBOBaHHE OOJiee OHOW BO3MOXKHOCTH BHIIIOII-
HEHHMS KOHCTHTYLIMOHHOW HOPMBI. DTO O3HA4aeT, YTO B XOA UAYT pa3iiU4HbIC
BO3MOXXHOCTH ITPUMEHEHHSI KOHCTHTYITHOHHOW HOPMBI, HE TOJILKO B €€ paMKax,
HO TaKke W 3a ee mpesenaMu. SI3pIKoBasi MHOTO3HAYHOCTh HOPMAaTWBHOTO aKTa
CO3AaeT MHTEPIPETATOPy CBOOOMY MPOUYTEHHs MIPABOBOM HOPMBI, MPEANIOYTECHHS
JUTSI KaKOW-JTMOO W3 €€ TPAKTOBOK M OTKJIOHEHHS APYTUX ee nmpuMeHeHui. [Ipu-
3HaHUE 3aKOHA COOTBETCTBYIOIIMM WJIM HECOOTBETCTBYFOIIIUM KOHCTUTYITUH SIBIIS-
eTCsl BBIpQKCHUEM CyIeOHOTO MpU3HaHMs, TpHHATOro UM peuieHus*’. [Ipu stom,
TaKXke B CaMOM KOHCTHTYIIMOHHOM Cy/ie¢ HE JIOJDKHO OBITh OTHOCHUTEIBHO 3TOTO
BCEOOIIIETO COTIIACHsl, Yer0 OJHUM U3 (OPMaTbHBIX MPU3HAKOB SIBISIOTCS MHE-
HUSL, OTJIMYHBIC OT PELIeHHs. B KOHCTUTYIIMOHHOM CyJie, aHAIOTHYHO MapIaMeHTY,
OOJIBIIMHCTBO TYTEM TOJIOCOBAHHUS OTPEJEISET, YTO COOTBETCTBYET, @ UTO HET,
KOHCTUTYIIMU. MHave, 4eM B THIMYHOMW JUTS MapiaMeHTa CHTYaIluH (TOJIOCOBaHHE
MapIaMEeHTCKUMH (PPAKIIUSMH), 3TO HE JJOJDKHO OBITh IOCTOSIHHOE OOJIBITUHCTBO.
OHH MOTYT BO3HMKAaTh Ha CIly4all OTAEIBHBIX KOHTPOJBHBIX MPOIEIYpP, TEM HE
MeHee, TaK’Ke B KOHCTUTYIIHOHHOM Cy/Ie TPaBHIIO OOJBINIMHCTBA UMEET ITPUMEHE-
Hue. Ecnu pemienrne KOHCTUTYIMOHHOTO Cy/Aa MPUHUMAETCSl TyTeM TOJIOCOBAHUS,
TO aHAJOTUYHO TApJIAMEHTY HET YBEPEHHOCTH, YTO MPUHITOEC MM COJEpKaHUE
MTPOTHUBOTIOJIOKHBIX TOJIOKEHHH (COOTBETCTBEHHO: 00pasiia v MpeaMeTa KOHTPOJIS
MPABOBBIX HOPM) SIBJISIETCS SMUHCTBEHHBIM U BEPHBIM*!,

[Mpu3Hanue HEKOHCTUTYIIMOHHOCTH 3aKOHA HE SIBISIETCS PE3yJBTaTOM IOpH-
JMYECKUX Pa3MBIIUICHUH, OCHOBAHHBIX Ha 0€3YCIIOBHO JCHCTBYIOIIMX €IMHBIX
NPUHLMUIIAX TOJKOBAHUS*2, TIOCKOJIBKY TEOpHUs MpaBa, HE CMOTPSl Ha OCYILECT-
BIISIEMYIO B JJaHHOU c(epe MHTEHCUBHYIO JEATEILHOCTh, He pa3paboTalia TaKuX
MPaBUJI TOJKOBAHWH, B TOM YHKCIIE TPUHIIAIIOB TOJKOBAHUS KOHCTUTYIUH, W HE
TpeOyeT yOeKIeHUSI B TOM, YTO TEKCT KOHCTHTYLUH, aHAJIOTUYHO JIOOOMY Ipy-

40 P, Laidler, Sgd Najwyzszy Stanow Zjednoczonych Ameryki: od prawa do polityki, Krakow
2011, c. 132.

41 J. Szymanek, Postulowane zmiany Konstytucji RP: zderzenie dqgzen centrypetalnych i cen-
tryfugalnych w mysleniu o ustroju politycznym panstwa, [w:] J. Jaskiernia, K. Spryszak
(red.), Dwadziescia lat obowigzywania Konstytucji RP. Polska mysl konstytucyjna a mig-
dzynarodowe standardy demokratyczne, Torun 2017, c. 685.

42 Unave, cMm. A. Tomza, Czy amerykarnska jurysprudencja posiada reguly interpretacji Kon-
stytucji?, «Archiwum Filozofii Prawa i Filozofii Spotecznej» 2014, Ne 2, c. 1-2.
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rOMY TPaBOBOMY TEKCTY, TpeOyeT HHTEPIpeTauu*3, KOTopasi He SIBJISIETCS YeM-TO
HEHTpaNnbHBIM*. AHAJOTUYHO, HE CYNECTBYeT CIUHON, KOTHUTUBHO BEPHOM
¥ HEOCIIOPUMO#T KOHIICTIIIMU TOJKOBAaHHsI KOHCTHTYIIMU*, TalOIIeil BO3MOKHOCTb
omnpeieNieHlss 0ObEKTHBHOTO 3HAYCHUSI TEKCTa KOHCTHTYIUHYC. 3HAYHUTEIbHOEC
KOJIMYECTBO KOHKYPEHTHBIX OTHOCHUTENLHO JPYT JPYyra, CIOPHBIX KOHIICTIIUI
TOJIKOBaHUSI KOHCTHTYLIMH HapyllaeT JOBEpHEe K MPUHUMAEMBIM PEIICHUSM IO
BOIPOCY TONTKOBaHUs. [lenaeTr ux He 4eM-TO OOBEKTUBHBIM, HAyYHO BEpPHBIM, Oec-
CTIOPHBIM, a HAMPOTHB — CAMOBOJIbHBIM, SIBIISIOIIMMCS BBIPAXKCHUEM CYOBEKTHB-
HBIX YOeXKICHUH WU B3MSIOB CYJIEH, B TOM YHCIIEe BOCIIPHHUMAEMBIX KaK Mpe[-
CTaBUTEIICH ONPENEIICHHBIX MOJUTHYSCKUX OPTaHU3aIUi WK TPYII WHTEPECOB.

OOparasch K ONpeACTICHUSIM aMEPUKAHCKOW JTOKTPHUHBI, BBIICISIOT MHOTO-
YHCIICHHBIE KOHIETMHY UHTEPIPETAlUl KOHCTUTYIIMH, CPEAN HUX: TEKCTYallu3M
(textualism), waTeHIMOHANMM3M (intentionalism), opuruHanm3M (originalism),
cyneOHbI akTUBU3M (judicial activism), , KUBYIIMH KOHCTUTYIHOHAIH3M
(living constitution)*’, cyneiickyio cuepxanuocts (judicial self-restraint). Jns
MPE/ICTABIICHUS CYIIECTBYIONMX MEXITy HAMH OTIIMYHN CIIEIyeT HAOMHUTH 00
WX OCHOBHBIX MPHHIUNAX. B paMKkax TekcTyanu3Mma Cy/bs ONPEACNseT 3HAYCHUE
MPABOBBIX HOPM COIVIACHO MPHHIMITY BceoOIero npu3Hanus. CoBa KOHCTUTYLUH
BOCIIPHHUMAIOTCSI KaK HAIMCAHHBIA TEKCT, OCHOBAHHBI HA WX COCJIMHEHHH IO
CIIOBapHBIM mpuHIHNam*S. [TpoOneMbl ¢ TEKCTyaTu3MOM MOTYT KacaThCsl S3bIKO-
BBIX OTPaHMYCHUH W CIEAYIOIINX W3 HUX MHTEPIpPETalMOHHBIX HemodyeToB. [1o
9TOW TPUYUHE, [0 MHEHHUIO TIPOTHBHUKOB TEKCTyaln3Ma, JICKOIUPOBaHNE TEKCTAa
HE TepeNiacT ero HCTUHHOTO 3HAYCeHHS Y.

(red.), Wykiadnia konstytucji. Aktualne problemy i tendencje, Warszawa 2016, c. 17.

44 M. Smolak, Wykiadnia prawa a zmiana spoteczno-polityczna, [w:] J. Stelmach (red.), Stu-
dia z filozofii prawa, Krakéw 2001, c. 157 u c.

45 Cwm. MLJ. Golecki, Miedzy pewnosciq a efektywnosciq. Marginalizm instytucjonalny wobec
prawotworczego stosowania prawa, Warszawa 2011, c. 24; A. Sulikowski, Tworzenie
prawa przez sqdy konstytucyjne i jego demokratycznosé, «Panstwo i Prawo» 2005, Ne 8,
c. 27.

46 'W. Gromski, Legitymizacja sqdow konstytucyjnych wobec wladzy ustawodawczej, «Prze-
glad Sejmowy» 2009, Ne 4, c. 15.

47 Cwm., Hanp., A. Tomza, Spér o poprawng interpretacje Konstytucji Stanéw Zjednoczonych.
Od pasywizmu do aktywizmu sqdowego, 1.6dz 2016, c. 37-38; 1. Matajny, R.M. Malajny,
Zasada podziatu wladzy w orzecznictwie Sqdu Najwyzszego USA, «Studia luridica Lubli-
nensia» 2014, t. XXII, c¢. 538-539.

48 B. Banaszak, M. Bernaczyk, Aktywizm sedziowski we wspolczesnym panstwie demokra-
tycznym, Warszawa 2012, c. 63 u c.; A. Tomza, Czy amerykanska jurysprudencja posiada
reguly interpretacji Konstytucji?, «Archiwum Filozofii Prawa i Filozofii Spotecznej» 2014,
Ne 2, ¢c. 4.

49 A. Tomza, Spor o poprawngq interpretacje Konstytucji Stanéw Zjednoczonych..., c. 38-39.
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NurennmonansHas HHTEPIIPETAINs KOHCTUTYINH 3aKITFOYaeTCs B UCCIICOBAHUH
CyOBEKTUBHBIX HAMEPEHHUH ee aBTOpOoB. CCBHUIKM Ha 3aMbICEN aBTOPOB KOHCTUTYLINH
JIOJKHBI TOBOPUTH O HEU3MEHHOCTH, BMECTE C TEM, BEPHOCTH TPEICTABIECHUS BOIH
CyBepeHa KOHCTUTYIIMOHHBIM cymom). B ciiydae KOJUIEKTUBHBIX CYOBEKTOB CIIOK-
HOCTBIO SIBIISIETCSI caMo Io ce0e orpenesieHne, O KaKuX 3aMbIciax uaeT peds. Ee
aBTOpOB WK Koro? Ha TakiuM 006pa3oM MOCTaBICHHBI BONPOC MHTEHIIMOHAIN3M He
JTaeT OJHO3HAYHOTO OTBeTa. JlemyTaroB, TOJOCYIOMNX 32 MPUHITHE KOHCTUTYIINH?
@pakuun napiaaMeHTckoro oonmbmmHcTBa? JlemyTaToB, Oepyux CIOBO MO AaH-
HOMy Borpocy? JlermyTara — JOKJIaA4iKa IPOEKTa KOHCTUTYLMH? [ 1aBHBIX, TO €CTh
KaKnX, TEOPETUKOB TAHHOW KOHCTUTYIMH? 3aMBICIBI aBTOpPa KOHCTUTYIIMH, a KOT/Ia
BeIpakaroTcsi? Bo BpeMsi KOHCTHUTYIIMOHHBIX paOOT MM, OBITH MOXET, B pamMKax
HMHTEPIPETUPOBAHUS KOHCTUTYLIMOHHBIX IMOJIOKEHU? Borpocsl MOXKHO Mponos-
xatb. [IpobreMa He B UX KOMMYECTBE, a B OTCYTCTBHM HA HUX YETKOTO OTBETA.

ComtacHO OpUrMHAIN3My, OCHOBOM MHTEpIpPETAlMl KOHCTHTYLIUHU SBISIETCS
TOJIbKO OPUTMHAJILHOE 3HAUCHHE KOHCTUTYIIMOHHBIX IOHATHH (original meaning),
a He BceoOmIero 3HaueHus (plain meaning), kak B TekcTyanmm3Mme. CaMm opurmuHa-
JIU3M, KaK KOHIIETIIUSI HHTEPIPETA KOHCTUTYLINH, HE ABISETCS OTHOPOJHBIM.
B ero pamkax BblnensieTcsi, HapuUMep, KOHILIETIUS ONpeesIeHUs] HEOPUTMHAIIb-
HOTO 3HaueHUs] KOHCTUTYIIMOHHBIX MOHATHHN (original meaning), HO OPUTHHAIb-
HOTO TIOHMMAaHUSI KOHCTUTYIIMOHHBIX NOHATH (original understanding).

CyneOHbIN akTHBU3M OOpalaeT BHUMaHHE Ha TO, YTO MHTEpIIpeTanusi KOH-
CTUTYIINH JIOJKHA OBITH PACIIONIOKEHA B TEMITOPAITBHON IIIOCKOCTH, W yIUTHIBATh
MIPOUCXOAIIEEe N3MEHEHNE KOHCTUTYIIMOHHBIX MOHATHH U NPHUBEIEHHE B COOT-
BETCTBHE MX MHTEPIPETALMH K COBPEMEHHBIM YCIOBHUSIM KOHCTUTYLMH. FOpuau-
YEeCKHI TeKCT HEOOXOAMMO YHTaTh C IBOJIOIMOHHON NepcrekTuBhl. OHa mpen-
[IOJIaTaeT, YTO 3HAYCHHE TEKCTa MOAJIE)KUT M3MEHEHHIO BO BpeMeHH. [losTomy
oTIpe/iesIeHIe 3HaYeHUs IPaBOBOTO PETYIHPOBAHUS HE ONPEAETICHO aBTOPOM TEK-
CTa, a KOHIEHTPUPYETCS Ha €ro CIIOBAaX U SI3BIKOBOM NMPAKTHKE KOMMYHHKAIIMOH-
HOTO COOOIIECTBa, B paMKaxX KOTOPOTO TEKCT ObUI CO3JaH, OH HHTEPIPETHPYETCS,
a TaKKe Ha JCHCTBUTEILHOCTH, K KOTOPOW MpaBOBasi HOpMa OTHOCHTCSO!, U 9Ta
NeMCTBUTENFHOCTh MEHSETCSI BO BpeMeHH. [Ipu 3ToM, Takke JaHHAs KOHIICTIIIH
MHTEPIPETAINX NpaBa HE BEJET K €UHBIM ONpeeleHIsIM. Tak Kak MOKHO y4H-
THIBAaTh Pa3INYHBIE S3BIKOBBIE MPAKTUKH U Pa3HYI0 HEA3BIKOBYIO JEMCTBUTEINb-
HOCTb, K KOTOPOW OTHOCHTCSI HHTEPIIPETUPOBAHHBIN MMPABOBOM TEKCTSZ,

50 M. Korycka-Zirk, Filozoficznoprawny wymiar kontroli konstytucyjnosci, Torun 2017,
c. 189; B. Banaszak, M. Bernaczyk, Aktywizm sedziowski..., c. 65 u c.

5L Cm. M. Matczak, Summa Iniuria. O bledzie formalizmu w stosowaniu prawa, Warszawa
2007, c. 136.

52 Ha ato obpamaer Baumanue P. Kaczmarek, Era prawodawcow czy era thumaczy?, [w:]
P. Jabtonski (red.), Koniec teorii prawa?, Wroctaw 2011, c. 170.
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Kowntierws ,,)KABOH KOHCTUTYIIMK BBIXOAWT M3 TPUHIIAIA, YTO B KOHCTHTY-
UK PETYJUPYIOTCS PAMKH YCTPOWCTBA TOCYIApCTBa, U B TO XK€ BPEMs, B TIEPBO-
HAYaJIbHBI MOMEHT WX CO3/aHUS HEBO3MOXKHO MPEABHICTH BCEX BO3MOMKHBIX
3HAYEHHH MCIONb30BaHHBIX CIIOB. CIIe0BaTeIbHO, MOYKHO MX OPEIEITUTH IyTEM
HHTEPIIPETAIMH KOHCTUTYIMN>3. KOHCTHUTYIHSI, KaK )KUBOM aKT, MPOSBIIAET eCTe-
CTBEHHBIE aJaNTAllMOHHBIE CIIOCOOHOCTH 4 K M3MEHSIOLIENCS OOIECTBEHHOM Nei-
crBuTenbHOCTH. OHA JOIDKHA BOCIIPHHUMATELCS B CBETE COBPEMEHHBIX TIEHHOCTEH
u omnbiTadd. ComepKanuMcs B Hell MOHATHSIM MOXKHO MTPUJIaBaTh HOBOE 3HAYCHHE.
Takum oOpazom, 0e3 mpoBeneHus (HOPMATBLHOTO M3MEHEHHST KOHCTHTYIIUU, OHA
MOJIEKUT M3MEHEHHUIO, MaTepHajIbHON akTyanu3anun>®, Kak mToKa3bIBaloT HpH-
BEPIKEHI[bI KOHIICTIINH ,,)KUBOH KOHCTHUTYIMH, CJIOKHO CONIACHTHLCS C TIPUHIIU-
oM, 4TO ,,MepTBas pyka” (dead hand) aBTOPOB KOHCTUTYILIUU JCPIKUT BIACTH HAJI
COBPEMEHHBIM OO0IIECTBOM?,

B cBoto ovepenp, COMMACHO KOHICHIIMU CYACHUCKOHM CACPKAHHOCTH, B KOH-
TPOJIe KOHCTHUTYITHOHHOCTH IMPaBa CYAbU JOJDKHBI OBITH CAEPKAHHBIMH. DTO Cile-
ayer u3 (aKkra, 4ro AEHCTBYIOT TPABOBBIC, TIOMUTHYECKHAE WITH DKOHOMHYECKHE
OTHOILICHHUS, HO — B OTJMYHE OT MAapIaMEHTAPHUEB W TMPABHUTEILCTBA — HE HECYT
M0 3TOMY BOIPOCY TOJUTHYECKON OTBETCTBEHHOCTH, & B CBS3HM C HUMEIOIIAMCS
MarepraIbHBIM HIMMYHHTETOM — TAKKe M TIPaBoBOi. KOHCTUTYIIMOHHBIN CyI, TIPH-
HUMAas PEICHHEe O TOM, YTO TOJNIOKECHHE HE COOTBETCTBYET KOHCTHUTYIIMH, BBI3bI-
BaeT aHAJOTWYHBINA MPABOBOM PE3yJbTaT, YTO W MAapiaMEHT, OTKJIOHSS MPaBOBOE
nonoxxenue. Takum 00pa3oM, aHATOTHYHO MapiIaMeHTy, (GOPMHUPYET IMOIUTHKY
roCyapcTBa®8, yuuThiBas TO, YT0 (POPMHUPOBAHUE MONTUTUKH TOCYAPCTBA SBIISCTCS
cdepoit neaTeTbHOCTH MapiaMeHTa, TOMDKHO MPUHOCUTE €ro BO3aepykaHHOCTh. Ho
TIPH 3TOM, YTO CIIEAYET MOAYEPKHYTH, CAMO MOHSTHE ,,CAEPKAHHOCTH SIBIISETCS
HE JI0 KOHIIA OMPEICICHHBIM, BMECTE C TEM, BBI3BIBAIOIINM MMO3UTUBHYI) KOHHO-
Taruio. He3aBHCHMO OT COflep KaHus MPEAIaraeMbIX PeIIeHi U BBI3BAHHBIX UMH

53 A. Tomza, Spor o poprawng interpretacje Konstytucji Stanéw Zjednoczonych..., c. 105;
A. Bryk, Konstytucjonalizm. Od starozytnego Izraela do liberalnego konstytucjonalizmu
amerykanskiego, Krakow 2013, c. 602.

54 D. Lis-Staranowicz, Legitymizacja sqdowej kontroli prawa..., c. 63.

55 B. Banaszak, M. Bernaczyk, Aktywizm sedziowski. .., c. 68.

56 Cm. R.M. Malajny, Rola Sqdu Najwyzszego w procesie wyktadni Konstytucji USA, ,,Gdan-
skie Studia Prawnicze” 2014, No XXXI, c. 326-327. Por. P. Laidler, Interpretacja Kon-
stytucji USA przez Sqgd Najwyzszy Stanow Zjednoczonych jako gtéowna przyczyna ewolucji
zasady podziatu wladzy, [w:] J.A. Daszynska (red.), Konstytucja Stanow Zjednoczonych
Ameryki. Reminiscencje w 220. rocznice uchwalenia, £.6dz 2009, c. 335-336.

57 M. Barczentewicz, Inspiracje amerykanskie w dyskusjach wokél interpretacji konstytucji,
[w:] T. Stawecki, J. Winczorek (red.), Wykiadnia konstytucji. Inspiracje, teorie, argumenty,
Warszawa 2014, c. 91.

58 W. Sadurski, Prawo przed sqdem. Studium sqdownictwa konstytucyjnego w postkomuni-
stycznych pavistwach Europy Srodkowej i Wschodniej, Warszawa 2008, c. 12.
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(aKTHYECKUX TOCIIEICTBHH, Cpe/Ii KOHCTUTYIIMOHHBIX CyNel JTOMHUHUPYIOT CUH-
Taromme ceds ,,ClepKaHHBIMI® B TIPUHATHH pemienni. [loutn Bce kaHIMmaTel Ha
MOCT CyABH 3asIBIISIIOT, UTO SIBIISIOTCS TIPUBEPIKEHIIAMH CYAEHCKON ClIep>KaHHOCTH,
OTMAaXHBAIOTCS OT CY[IGHCKOTO aKTHBU3Ma U JICKJIAPUPYIOT TIIATEILHOE OTCICHHE
MONUTHKA OT POJH CyAeOHOU MpakTHKKU ?. VICKIFOUeHHEM SBISCTCS CAMOUICHTH-
(uKays CynpH Kak ,,HecAepKaHHOTO” B BHIHECEHUH pelleHni. KoHCTUTYIMOHHbIe
CYIbU B COTJIACHH YTBEPXKIIAFOT, YTO TTOKA HEOOXOMUMO TMPEAIOIaraTh KOHCTUTY-
IIMOHHOCTh KOHTPOJIUPOBAHHOTO TOJOKEHHS, IO TOW TOPHI €r0 HECOOTBETCTBHUE
KOHCTUTYLIMH He OyleT BBISIBICHO BHE BCSKMX COMHEHHMH. BMecte ¢ Tem, maHHOE
YTBEP)KJIEHUE SIBIIAECTCA HE CTOJIBKO MPABOBOM KOHCTPYKITMEH, onpeAesisitonien mpo-
1IeCC KOHCTUTYIIMOHHOTO BBIHECEHUS PEUICHNH, CKOJIBKO PUTOPUIECKON (PHUTYPOH,
KOTOpasi JOJDKHA JepKaTh YYAaCTHHKOB TOJNUTUYECKUX M TPABOBBIX OTHOILICHUM
B yOKJICHUH, YTO TaK B JCHCTBUTENFHOCTH U €CTh. E¢ MHTOHHPOBaHUE HE MMEET
BIIMSHHS HA MPOXOXKJICHUE TPOIECCa BEIHECCHUS! KOHCTUTYIIMOHHBIX pereHuino0,
[ToMumoO TIpaBUII MHTEPIIPETALMH, CIASTYIOINX M3 Pa3IHMYHBIX KOHICTIUHA
WHTEPIIPETAIlMK KOHCTHTYITUH, HMEIOT IPUMEHEHHE TaK)Ke MHTePIPETalMOHHEIC
KaHOHEI (canons of construction) i OCHOBHbIE NIPUHIUTBI (valid canons) uHTEp-
nperarmu, KoTopbix A. Cxamus u b.A. Iaprep Hacuutanu 576!, u npumeHenue
KOTOPBIX TaK)K€ MOXET BECTH K OTIIMYHBIM HHTEPIPETAITMOHHBIM BBIBOJAM.
[Tomumo ompezneneHnss TOJIKOBaHHUS IPABOBBIX ITOJOKEHHUM, HAXOSAIIHNX
MpUMEHEHUE B OMNpEAEICHHON Mpoueaype B KOHCTUTYIIHOHHOM cyzae (oOpasia
W TpeJMeTa KOHTPOJIS KOHCTUTYIIMOHHOCTH TpaBa) HEOOXOAMMO OIPEIEITUTh
(cornacoBaTh) CBS3H, CYMIECTBYIOIIHE MEXIY PAa3TUYHBIMA OTHOCHUTEIBHO CyTH
LUEHHOCTSIMHA M KOHCTUTYLIMOHHBIMH MIPUHIMIIAMH, T.€. IPaBUJIa MPETOCTABICHHS
MPUOPHUTETA OJHOW W3 HHUX. B CyIIHOCTH, 3TOTO HE JenaeT aBTOp KOHCTHUTYIIHH.
Camo ompeneneHne CBs3ei, CYIIeCTBYIONMX MEXIY KOHKPETHBIMU IICHHOCTSAMU
W KOHCTUTYLIMOHHBIMHU NpUHOMIAMHU (ONpeenseMble HHOTA KaK UX ,,B3BElINBa-
HUE”), He SBISIETCS] AKTOM TOJIKOBAHUSI ITPaBa, BOCIIPHHUMAEMbBIM KaK TOHUMaHUE
TekcTab2, DTOT mpolecc He SIBISIETCS 00bEKTHBU3UPOBAHHBIM, HE BBI3BIBAIOIIUM
COMHEHMH B mHTepnperanuu. OH ABJISIETCS MPOSBICHUEM NPUHATHS PELICHUH,
OCHOBAHHOTO Ha AKCHOJIOTHYECKOI CHCTEME OCYIIECTBIISIONIETO CYyOheKTat3,

59 T. Stawecki, Dyskusje wokot aktywizmu i pasywizmu sqdow konstytucyjnych jako spor
o wyktadnie konstytucji, [w:] T. Stawecki, J. Winczorek (red.), Wyktadnia konstytucji. Inspi-
racje, teorie, argumenty, Warszawa 2014, c. 354.

60 Cwm. T. Zinski, Domniemanie konstytucyjnosci ustaw..., c. 23-24. Por. M. Safjan, Sqd kon-
stytucyjny jako pozytywny ustawodawca..., c. 281.

61 A. Scalia, B.A. Garner, Reading Law. Interpretation of Legal Texts, Thomson/West. 2012,
c. ix.

62 S. Wronkowska, O niektorych osobliwosSciach konstytucji..., c. 33.

63 Cp. T. Gizbert-Studnicki, Teoria wyktadni Trybunatu Konstytucyjnego, [w:] Teoria prawa.
Filozofia prawa. Wspoiczesne prawo i prawoznawstwo, Torun 1998, c. 82 u c.; K. Wojty-
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K ,,cynokparumn”

He sB1s1s1ch CBSI3aHHBIM KaKOH-THO0 TeopreH, KOTopast OTpaHuIIIa ObI IPOH3-
BOJI Cy/la B MPOIECCe MPUHATHS PEHICHUA%4, KOHCTUTYIIMOHHBIN CY/l pacroiaraet
3HAYUTENbHON cB0OOA0H. Ha mpuHMMaeMble UM pelieHus BIMUsET TOT (akT, 4To
KOHCTHUTYIIMOHHBIN Cyll HE IEWCTBYET B IMONUTHYECKOM Bakyyme. OH HaXOMUTCS
B KOHKPETHOM KOHTEKCTE IOCYIapCTBEHHOTO YCTPOUCTBA, MOJTUTHYECKUX PEaHsX,
OT KOTOPBIX HE MOXKET abcTparupoBarbesi®s. [1o Toii nmpuynHe B KOHCTUTYIIMOH-
HOH CyneOHOM IpaKTHUKE, OMPEICSIISIONICH, YTO COOTBETCTBYET, a UTO HE COOTBET-
CTBYyeT KOHCTHTYIINH, HIMEET MECTO MPUCIIOCOOICHNE CONEPIKAHUS KOHCTUTYIIHU
K M3MEHSIOMICHCS KOMITO3MITUY MOJUTHUYECKUX CHIT U TIONIMTHYESCKON CHUTYaInoo,
SBnstsch ,,cymoM mpaBa’”, KOHCTUTYITMOHHBIN CYIl NEHCTBYET B OKPY)KCHUH, 00Y-
CIIOBIIEHHOM HE TOJIBKO IOPUINYECKH, HO TaK)KE M MOJNTHIECKH WA (PHHAHCOBO.
Hanpumep, Takoli ¢axrop, Kak ypoBeHb IMyOJIWYHOIO JOJra B AaHHOM rocygap-
cTBe ((hakTUIeCKOe OOCTOSATEIHLCTBO, B MEPBYIO OYepeab — (PMHAHCOBOE) JETEp-
MUHHPYET TO, YTO OLEHKA KOHCTUTYLIMOHHOCTH KOHTPOJIHPYEMOIO MOJOXKEHUS
3aBUCHT OT (PAKTHUECKOTO COCTOSHUS. B 0MHOM (pakTHUECKOM COCTOSIHUM TaHHOE
MOJIOKEHHE TIPU3HAHO COOTBETCTBYIOIMM KOHCTHTYIINH, & B JPYTOM (DaKTHIECKOM
COCTOSIHUH (HalpuMep, BO3PACTAOIINHN IMyONWYHBIN JONT MPH OJHOBPEMEHHOM
cHkeHnu ypoBHs BBII) npusHaHo HECOOTBETCTBYIOIMM KOHCTUTYLMH. Taroke
CYIIECTBYET 3aBUCHMOCTH OT SKOHOMHYECKHX NMPHOPHUTETOB KOHCTHTYIIMOHHBIX
CyIeH, UX B3NIAZOB HA KeJaeMOe yJacTHe TOCYAapCTBA B SKOHOMHKES?,

Tak Kak HE CylIECTBYET €IWHOI, HE BBI3bIBAIOLLIECH COMHEHUN Y YYaCTHHKOB
[IPaBOBBIX OTHOILIECHUN TEOPHUU TOJIKOBAHMS IPaBa, aHAJOTMYHO HET 3aKpPBITOrO,
MIOJIHOTO KaTajora MHTEPHpPETALHOHHBIX NpaBui. OHU UMEIOT ITUHAMHUYECKUI
XapakTep, U3MEHseMbli BO BpeMeHU. C TeueHHEM BPEMEHU OIHU TUPEKTUBLI
YTPAYMBAKOT CBOE 3HAYEHHUE, @ Ha MX MECTE IMOSIBISIOTCS HOBBIE, YTO SIBISETCS

czek, Sgdownictwo konstytucyjne w Polsce. Wybrane zagadnienia, Warszawa 2013, c. 242;
M. Zalewska, Czysta teoria wykiadni prawa? Hans Kelsen — teoretyk i konstytucjonalista,
[w:] T. Stawecki, J. Winczorek (red.), Wykiadnia konstytucji. Inspiracje, teorie, argumenty,
Warszawa 2014, c. 52.

64 M.L. Moses, Beyond Judicial Activism: when the Supreme Court is no Longer a Court,
«Journal of Constitutional Law» 2011, Vol. 14, Issue 1, c. 170.

65 R.M. Matajny, Trybunat Konstytucyjny jako straznik Konstytucji, «Panstwo i Prawox» 2016,
Ne 10, c. 16.

66 J. Baszkiewicz, Powszechna historia ustrojow panstwowych, Gdansk 1998, c. 217.

67 B KOHTEKCTE CBOOOBI PACCMOTPEHHS ITOJIbCKMM KOHCTHTYLIHOHHBIM TPHOYHAIOM KOHCTH-
TYIHOHHOTO MPUHIUIA (MHAHCOBOI HE3aBHCHMOCTH IMHHBI KaK COOOIIECTBA e¢ KUTeNeH
cM. . 3anecHsl, Quuancosas Hezasucumocmv emunvl ¢ [lonvute — 0CHOGbI U pe3yib-
mampt, [B:] C. Cynosckwy, S. 3anecus! (pen.), Ynpasnenue ¢ Bocmounoii Espone, «Studia
Politologiczne» 2016, vol. 39.
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MPOW3BOIHON W3MEHEHHH, POUCXOMISAIINX B TPABOBOW KyJIbType®S. B nomuHu-
pyroliel B HacTosliee BpeMs MpaBOBOM KyIbType MOCTMOAEPHU3MA C €€ 3Ha-
YUTEIHHBIM KOJIMYECTBOM PAaBHO3HAYHBIX OOPA3IOB MOBEJCHUS, MOCTAHOBKOM
O]l COMHEHHE HEM3MEHHBIX MCXOMHBIX IUIOCKOCTEH, B O0Jiee MUPOKUX paMKax
1 c Oorbleld MHTEHCHBHOCTHIO, YEM B IPOILIOM, MOJJIaHO COMHEHHUIO TaKXkKe
3HAYCHHUE OTJIEIIbHBIX WHTEPIPETAIIMOHHBIX MPABUJ, U CYHIECTBYIOIIYI0 MEXKITY
HAMU 3aBUCUMOCTb, YTO YKPEIUISIET HEYBEPEHHOCTh OTHOCUTEIHLHO OTPEACTICHIS
KOHCTUTYLIMOHHBIMH CYJBSIMU CYTH KOHCTUTYLIUK U COOTHOCHUMOTO C HEH HOpMa-
TUBHOTO aKTa. [Ipon3omuio n3MeHeHne MOJIEH IIPUMEHEHHUS IpaBa — OT MOJAETH
CUJUTOTHCTHYECKON K apryMeHTarmoHHoW. OHa 3aKJII04aeTcs B TOM, YTO B €€
OCHOBE HaXOUTCS MPUHIUIL: MapajuIeIbHO ¢ YOS)KACHHBIMA B 000CHOBAaHHOCTH
OCYIIECTBICHHOIO BhIOOpA B BBIHECCHHMU PEIICHHUS CyJa, MOTYT CYIIECTBOBATh
KpYITHBIE OOIIECTBEHHBIE TPYTIIEI, HE YOXKICHHBIE B BEpPHOCTH PUHATOTO CYIOM
PELICHHUS, YTO — B YCIOBUSIX CYLIECTBEHHOIO COIIMOIMOIUTHYECKOTO Pa3CICHuUs,
MIPOUCXOJIAIIETO B KOHKPETHBIX TOCYJapCTBaX — UMEET MECTO.

CHmKeHre IOBEpHS K TMpaBy Kak Hayke, OINPEACSIIoNeH OObEKTHBHBIC
OCHOBBI TIpoIiecca CyneOHON MPaKTUKKUS?, OTCYTCTBHE OSCCIIOPHO JCHCTBYIOIINX,
€IMHBIX MPaBUJI TOJIKOBAHUS IPaBa, PaBHO KaK HEOCIOPHUMBIX MPABHJI COTIIACO-
BaHUS Pa3IMYHBIX IO COACPKAHUIO KOHCTUTYIIMOHHBIX TICHHOCTEH ¥ TIPUHIIUIIOB,
AKCHOJIOTHYECKHE OCHOBBI KOHCTHTYITUH’0 CITOCOOCTBYIOT CBOOONE B MPAKTHKE
MPaBOCYAMSI, HAXOASAIIEH MOATBEPKACHUE B OOHOW U3 MHOTUX TEOPHUI TOJIKOBaHUA
TpaBa U Pa3IMIHBIX, TPOTUBOPEIAITNX APYT APYTY aKCHOJIOTHICCKUX CHCTEM.

HeogHo3HayHOCTP BOMPOCOB, KAaCarOIIMXCS TEOPUU TOJKOBAaHUSA IIpaBa
Y ,,B3BEIIMBAHUS” KOHCTUTYIIMOHHBIX IICHHOCTEH U TPUHIIMIIOB, 00yCIaBIUBACT
CIIOp B IOPHCTIPYACHIINK O TPaHUIAX CYICHCKON BIIACTH B MPOIECCE KOHTPOJIS
KOHCTUTYIIMOHHOCTH TIpaBa, CIOp O TPaHHUIAX CBOOOABI B OIPEIEICHUU TOTO,
YTO COOTBETCTBYET, KOHCTUTYIIMH, @ YTO — HET, T.¢. Jie-(paKTo CIOp O MPOHU3BOJIC
cynelickoil Brmactu. PacmonokeHne cymeOHOTO Tpoliecca TOMKOBAHHS IpaBa Ha
TpaHy TIOJIMTUKYU (apTUKYIUPYEMOW B 3aKOHE KaK IpeIMeTe KOHTPOJSA) U IpaBa
(BBIpa’kaeMoro 4epe3 HOPMAaTUBHBIN XapaKTep KOHCTUTYLIMOHHBIX MOJIOXKEHUN KaK
oOpasiia KOHTPOJIS) JIeNaeT W3 KOHCTUTYIIHH TPEIMET MOTUTHICCKOHN eI TeIbHO-
ctu’!. KOHCTUTYIIMOHHBIC CHIOPHI SIBIISIFOTCS, B TO YK€ BPEMSi, CIIOPAMH MONTUATHYEC-

68 1. Morawski, Wyktadnia w orzecznictwie sqdow. Komentarz, Torun 2002, c. 13.

69 W. Gromski, Legitymizacja sqdow konstytucyjnych..., c. 16.

70 Ha ¢akTop aKCHOJOTHYECKHX OCHOB KOHCTHTYLIHU B KOHTEKCTE OIPEACICHHS COACPIKaHHS
ee nonoxeHuii odparnaer Buumanue Z. Cieslak, Trybunat Konstytucyjny — ,, prawotworca”
negatywny, [w:] T. Bakowski, K. Grajewski, J. Warylewski (red.), Orzecznictwo w systemie
prawa, Warszawa 2008, c. 63 u c.

71 K.J. Kaleta, Wyktadnia prawa jako forma wiadzy politycznej. Stanowiska wobec interpre-
tacji konstytucji w doktrynie francuskiej, [w:] T. Stawecki, J. Winczorek (red.), Wyktadnia
konstytucji. Inspiracje, teorie, argumenty, Warszawa 2014, c. 59.
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CKHUMH 2, B Pe3yJIBTATE YETO — PENIEHUS] KOHCTUTYIIHOHHOTO CyJa — 3TO HE TOJIBKO
MPaBOBbIC pEIICHHs, HO Takxke u nonutuyeckue’3. Kak mokaseiBaeT J[. Pocco,
MPaKTHKA CYIbH BCETIa MMEET BCE YePThI PaOOTHI MOJUTHIECKOTO Xapakrepa’.
Cyapl caMOBOJIFHO MOTYT BBIHOCHTH PEIICHHE OTHOCHUTEBHO TOTO, SBIISCTCS JIH
JAHHBI HOPMATHBHBIM aKT COOTBETCTBYIOLIUM KOHCTUTYLUUHU WU HET, TaKUM
00pa3oM, CTaHOBSICH (haKTHUECKH TPEThEH Manaroil mapiaaMeHnTa’s, manaroi, Takou
JKe, KaK JBE OCTalbHBIC (B NMBYXIalaTHBIX IMapIaMEeHTaX), BOJIEBBIM 00Opa3oM
— y3yprnupys Uis ce0s1 poib mapiaMeHTa’® — NpuHUMAsl MOJTUTHYCCKUE PEIICHHS,
C TeM TOJBKO, YTO MHAYEe WX apryMEHTHUPYIOT, UeM JABE IPyTrHe MaiaThl mapia-
MEHTa; 0a3zupyromielcs Ha IOPUANICCKON apTryMEHTAIMH, a HE TIOIUTHYCCKOMH,
YKOPEHEHHOH B WHTepecax W MOTPEOHOCTSAX pa3iIMYHBIX OOIIECTBEHHBIX TPYIII.
Cyneiickuil akTUBHU3M SIBJISIETCS MOCTOSHHOW COCTABHOM 4YacThIO MPAKTHKHU KOH-
CTUTYLIMOHHBIX CYNOB. SIBJIsIETCS HENMPECTAHHOW peakiuel AEHCTBYIOMIMX Cyaen

72 H.C. Bounapb, Cydebubviii KOHCmumyyuoHanusm.: dokmpuna u npaxmuka, Mocksa 2016,
c. 101 u c. E. Zwierzchowski, Sgdownictwo konstytucyjne a zgodne z konstytucjq stano-
wienie i stosowanie prawa, [w:] E. Zwierzchowski (red.), Prawo i kontrola jego zgodnosci
z konstytucjq, Warszawa 1997, c. 196.

73 B.A. Crpamys, Kowcmumyyuonnwlii cyoebnblii KOHmMpons Kak (Hakmop pazeumus KOHCMu-
myyuonanusma, [B:] B.B. Komapoga, I JI. Cagosaukosa (pen.), Cogpemennuiii poccuiicKuti
KOHCIUMYYUOHANUZM. NPOOTIeMbl CIMAHOBNeHUs U nepcnekmugnsl pasgumusi, Mocksa 2017,
c. 394-395; M.H. Mapuenko (pen.), Pazoenenue enacmeii, Mocksa 2004, c. 376 u c.;
D. Skrzypinski, Wiadza sqdownicza w procesie transformacji polskiego systemu politycz-
nego. Studium politologiczne, Wroctaw 2009, c. 319; T. Stawecki, Koncepcje wyktadni
konstytucji we wspotczesnych polskich naukach prawnych, [w:] T. Stawecki, J. Winczorek
(red.), Wykiadnia konstytucji. Inspiracje, teorie, argumenty, Warszawa 2014, c. 200. Kak
nokaszpiBaloT A.C. Musutep u P.®. Xoyami, Tak NPOUCXOAUT B CBA3H C TE€M, YTO KOHCTHU-
TYLHOHHOE IIPABO SBIAETCSA B OOJbLICH CTENEHU HMOJUTUYECKOH Teopuei, BhIpaKeHHOH
Ha s3bIke topucToB. A.S. Miller, R.F. Howell, The Myth of Neutrality in Constitutional
Adjudication, «The University of Chicago Law Review» 1960, vol. 27, c. 668.

74 D. Rousseau, Sgdownictwo konstytucyjne w Europie, Warszawa 1999, c. 30; D. Matthias,
Constitutional Courts: Democracy vs. Juristocracy?, Faculty of Law Ghent University
2015, c. 52.

75 Amnamorudno cm. J. Szymanek, Sejm, Senat a Trybunal Konstytucyjny. Wspotzaleznosé
w ksztaltowaniu systemu prawnego panstwa, «Przeglad Legislacyjny» 2004, Ne 4, c. 38
u c.; W. Sadurski, Prawo przed sqdem..., c. 12; A. Lawniczak, Sgdowe systemy badania
zgodnosci prawa z Konstytucjq, [w:] M. Grzesik-Kulesza, G. Pastuszko (red.), Idea wol-
nosci i niezaleznosci w panstwie demokratycznym — perspektywa praw jednostki. Ksigga
Jubileuszowa dedykowana Profesor Halinie Zigbie-Zatuckiej w czterdziestg rocznice pracy
naukowej, Rzeszéw 2017, c. 304.

76 B. Ackerman, Constitutional Politics/Constitutional Law, «The Yale Law Journal» 1989,
vol. 99, no 3, c. 457 u c. W tym kontekscie A. S. Sweet pisze o sadowym zamachu stanu.
Zob. A.S. Sweet, The Juridical Coup d’Etat and the Problem of Authority, «German Law
Journal» 2007, Vol. 8, No. 10.
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Ha NPEJbIIYIINI — IPeInoiaraéMblii UK JEHCTBUTENbHBIN — aKTUBU3M UX TMpe-
IIIECTBCHHUKORB'.

Oo6pamasice k Koncmumyyuonnomy siciopu Celieca, KOHCTUTYIIMOHHBIC CYIIbI
MMEIOT YepPThI OBIBIIICH BTOPOU TajaThl — MAIATHl Pa3MBIIIICHIH U PacCyKICHHUH,
ApUCTOKPATHH MBICIH, TajaThl Pa3MbBIIUIEHUH HaJ YCTPOWCTBOM TOCYNapCTBa,
HajJ KOHCTUTynHeH. TakuM o0pa3oM, KOHCTUTYLIMOHHBIE CYJIbl UCTIOJIHSIOT POJib,
KOTOPYIO KOTZIa-TO BOILUIOMIAJIM BTOPBIE MAaThl MapiaMeHTa, HO B Pe3ysIbTaTe uX
JIeMOKpaTU3alliK, UHTEJUIEKTYaIbHON JIOMIIEHU3AI[UH, HE B COCTOSHUHU HCIION-
HSTH B HAcTOsIIEe BpeMsi. YIOJ00JIeHHe BTOPBIX MajaT MapiaMeHTOB K TIEPBBIM,
moMuMo Toro 3¢ddekra, YTo B YaCTH TOCYAAPCTB OBUTH JTUKBUAMPOBAHBI, TIOSBU-
J1ach MOTPEOHOCTh B CO3/JaHMK HOBOTO OpraHa, YYacTBYIOUIETO B 3aKOHOTBOpYE-
CKOM Tpolecce, KOTOpbIi ObUT Obl B COCTOSIHUM KOPPEKTHPOBATbh, YIACPKUBATh
y3ypHanuio MEPBBIX IajaT MapiiaMeHTOB, €CIM Ha 3TO HE CIIOCOOHBI BTOpHIC
nanarel. TeM HOBBIM yYaCTHHKOM IpoIlecca CO3IaHus IpaBa, KOTOPHIH JOIDKEH
yAEpP>KUBaTh €ro B KOHCTUTYL[MOHHOM KoJiee, SIBJISIOTCS KOHCTUTYIIMOHHBIE CY/bI.

AHaJIOTUYHO MapiIaMeHTy, KOHCTUTYIIMOHHBIC CyAbI POPMUPYIOT OOIICCTBEH-
HbI€ OTHOIIEHUS, YTO JENalT BO ,,AMS pa3yMa W Iporpecca, BOILIIOUIEHHEM
KOTOPBIX ABJSIETCS KOHCTHUTYIHA 78, TIpUMEHSIOT aKTMBHCTHYECKHE TEXHHKH
B CyneOHOH MpaKTHKE, CBA3aHHBIE C OTCPOYKOW BCTYIUICHHS B CHITYy PEIICHHHA
0 HEKOHCTUTYITMOHHOCTH 3aKOHA, OTKPBITHEM B KOHCTHTYIIUH HOPM, HE BBIPAKECH-
HBIX B HEll, KOTIa CUMTAIOT, YTO 3aKOH HEepalMOHAaJeH, WM €ro IeWCTBHE ObLIO
OBl HelenecooOpasHo. ,.braronapst CyneicKoMy akTHBH3MY MOXKET BO3HHUKHYTH
HOBOE, ¥ TIPY 3TOM 00IIIee MPaBHUIIO MMPOU3BOJICTBA, TaM, TJI€ IO TOM MOPHI ero He
OBLIO, U C CYTHIO, KOTOPO# 70 TOM MOPHEI He 05171079, OCyIeCTBICHHE TOTKOBAHUS
3aKOHA B COINIACHM C KOHCTHUTYLHMEH Imoiy4daeT (opMy TOJIKOBAHUS KOHCTUTYIIHH
B COMJIACHH C BHJCHHEM PAIMOHAITBHOCTH, pasfieiisieMbIM cymbsamust. Konctuty-
LIMOHHBIE CyAbl HE TOJBKO BBHIHOCAT pELEHHsI HA OCHOBaHUHU JIEHCTBYIOIUX KOH-
CTUTYLIMOHHBIX TTOJIOKEHHUH, HO TaK)Ke Ha OCHOBAaHHH ,,HEBHIUMON KOHCTUTYIHH
(invisible constitution). To ecTb Ha OCHOBaHWU TOJIOKEHUH, KOTOPHIE B IEHCTBH-
TENBHOCTH HE COAEPKATHCS B TEKCTE€ KOHCTUTYLIMH, HO, TI0 X MHEHHUIO, SIBIISIOTCS
COCTaBHBIM 3JIEMEHTOM KOHCTHTYIIMOHHOTO TTOPSA/IKa, HOPMAaTHUBHOW JeWCTBUTEb-
HOCTEIO, ,,()OpPMUPYIOIIEH BMECTE C TEKCTOM MPHHATOTO KOHCTUTYIIMOHHOTO aKTa

77 R.A. Posner, The Rise and Fall of Judicial Self-Restraint, «California Law Review» 2012,
Vol. 100, No. 3, c. 547-548.

78 A. Sulikowski, Konstytucjonalizm a nowoczesnosé..., c. 141.

79 A. Gomulowicz, Sedzia a prawo, [w:] J. Krolikowski, J. Podkowik, J. Sutkowski (red.),
Kontrola konstytucyjnosci prawa a stosowanie prawa w orzecznictwie Trybunatu Konstytu-
cyjnego, Sqdu Najwyzszego i Naczelnego Sqdu Administracyjnego, Warszawa 2017, c. 23.

80 A. Sulikowski, Konstytucjonalizm a nowoczesnosé..., c. 141; B. Banaszak, Aktywizm
orzeczniczy Trybunatu Konstytucyjnego, «Przeglad Sejmowy» 2009, Ne 4, ¢. 3 u c.
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LETOCTHBIN 00pa3 KOHCTUTYIIMOHHOW MPAKTUKH JaHHOTO TocymapcTsa’sl. Takum
00pa3oM, KOHCTUTYLIMOHHBIE CY[JbH CTAHOBSITCS aBTOPaMH ,,HEIMCAHHON KOHCTH-
TyIUU’; KOHCTUTYLINH, KOTOPYIO HAaBA3BIBAIOT APYTMM yYacTHHKAM MOJIUTHYECKUX
OTHOILIECHUH.

[IposiBieHueM cyneicKoro akTHBH3Ma SIBIISICTCS PacLIMpPEHHE CBOMX KOMIIE-
teHimid. B [lonpme KoHCTUTYHHMOHHBIM TprOyHaN, OCYIIECTBISS TOJNKOBAHUS
cT. 7 3akoHa 0 KoHCTUTYIIMOHHOM TpHOyHase, onpenenui cpok, B kotopoM Ceiim
BIIPaBE paccMOTpeTh peuieHne TpuOyHana, yTBEpKIAroIlee O HECOOTBETCTBUH
KOHCTUTYIIMU 3aKOHOB, 10 6 mecsieB. Pemenue TpuOyHana, koTopoe He ObLIO
paccmorpero CeiiMOM B JTaHHBIN CPOK, JOJDKHO OBLTIO BOWTH B CHIIY M B PE3YIlb-
TaTe — OTKJIOHSJIO 3aKOH B JIeHb 0OHApOI0BaHKs B BecTHHKE 3aKOHOB yBeIOMIIe-
uus [Ipeacenarens Kounctutyimonnoro tpuOyHana O MOTepe CHIIBI 3aKOHA, YTO
onuH U3 cynei TpubyHasia Ha3Ball pacTalKWBaHUEM JIOKTIMU®2, | PacTajkuBaHue
JIOKTSIMU TIPUOOPEIIO YePThl OAHOW M3 TEOPUH TOJKOBAHHS KOHCTUTYLIUH, TEOPUH
HACTOJIbKO IPUHUMAEMOM, HACKOJIBKO IPOCTON B IPUMEHEHHH.

B 3akone ot 5 cents0pst 1995 . Tpubynan npusHai, 4TO BOSMOXKHOCTH OT/Ia-
nenusi CelimoMm pemienust TpuOyHana uMeeT NMPUMEHEHHE TOJBKO K IpoLexype
BTOPUYHOTO KOHTPOJIS, a PElIeHHe O HEKOHCTUTYLIMOHHOCTH 3aKOHA, NMPHHSITOE
B MOPSI/IKE TIPEAyIPENNTEHHON MPOLIEAYPhI, Cpa3y UMEEeT OKOHUATEIbHBIH XapaK-
Tep. AHAJOTMYHBIA XapakTep UMeJo Obl, KAK MUHHMYM, onpeneneHue TpuOyHa-
JIOM TOTO, YTO U3MEHEHNS B HaJIOTOBOM 3aKOHOJATENILCTBE MOT'YT OCYIIIECTBIISATHCS
He marnee, yeM 30 HOsIOps Tofa, TIPEAIICCTBYIONIETO UX BBEICHUIO, XOTS JAHHBIN
CPOK HE IPEIBUAEICS B KAaKOM-JTHOO IPaBOBOM IOJIOKEHUH.

Bcnencrteue cBOOOABI MPAKTHKH CYAOB, YepIaloliell apryMeHTaIHI0, YKpe-
IUICHHE W3 KaKOW-Tr00 TEOpWH TOJNKOBAHMA IIpaBa, BMECTO COANaHCHPOBAaHHBIX
BJacTeil, OCHOBaHHbIX HA NPUHLMIIC Pa3elICHUsS BIACTEH, MOBBIMIACTCA PUCK
,IIpaBiIeHus cyaoB” (,,cymokparuu’83). Puck mpapieHus mapiamMeHTa (Ha IoJib-
CKOW TOYBE Ha3BIBAEMOTO ,,CEHMOKpaTHe’’) ObUT 3aMEHEH PUCKOM ,,lIPABICHUS
CyIOB”, TaKMX € CaMOBOJBHBIX, & BCJICACTBHE 3TOT0 — HEOE30MAaCHBIX IS
peasMzanuy mpaB U CBOOOA JMYHOCTH, YTO M Hpeapiaymue. Cyabl Mo cBoei
COOCTBEHHOW BOJ€ OTKJIOHSIOT ,,3aKOHBI TOTOMY, YTO Ka)XXyTCS WM Hempa-
BUJIbHBIMH, HEPAaLMOHAJIbHBIMU, HEHYXXHBIMH, OJHUM CJIOBOM, IOJIUTHYECKH
HE)KeJIaTeIbHBIMU 84, Y OCHOB NMPHHUMAEMbIX PEIICHUH HAXOISTCS MOJUTHYC-

81 J. Stepien, Polska tradycja konstytucyjna, «Ruch Prawniczy, Ekonomiczny i Socjologiczny»
2007, Ne 4, c. 6.

82 A. Zoll, Skutecznosé orzeczen polskiego Trybunatu Konstytucyjnego, [w:] K. Budzito (red.),
Ksigga XXV-lecia Trybunatu Konstytucyjnego. Ewolucja funkcji i zadan Trybunatu Konsty-
tucyjnego — zalozenia a ich praktyczna realizacja, Warszawa 2010, c. 59-60.

83 C. Nackenoff, Is There a Political Tilt to “Juristocracy”?, «Maryland Law Review» 2006,
Vol. 65, Issue 1, c. 145.

8¢ M. Starzewski, Srodki zabezpieczenia prawnego..., c. 164.
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CKH€ B3IISABI Cylled, NX COOCTBEHHBIE OIEHKH M pasfesiieMble UMHU TOJUTH-
yeckue meHHocTu®. [TockonbKy mapiaMeHTaphy CBOW MOJUTHYECKUE B3IVISIBI
BBIPAXKAIOT B IPABOBBIX IOJIOKEHUSX, aHAJTOTUYHO U CYAbU — CBOU IIOJIUTHYE-
CKH€ B3IVISBI BEIPAXKAIOT B BUJC PEIICHUM.

Kak oTMeuaroT B mpaBOBOW JOKTPHUHE, BIUSHUE MOJUTHUECKUX (PAaKTOPOB Ha
TOJIKOBAHME IIPaBa HE IPOUCXOAUT ITyTEM IIPOCTOM PEAKLUHU CyNa Ha BHEIIHUUI
TTOJIMTUIECKUH UMITYJIbC, HO TIEPEIAaHHBIA Yepe3 WACH, MOJIUTHICCKYIO (HHUI0COo-
¢buro M mo3uimu, OOIIENPUHATHIE B CyJelcKkol oOmecTBeHHOCTH . Bemencreue
3TOTO B CHUCTEMax IEHTPAIM30BAHHOW KOHCTUTYLIMOHHOW CyAeOHOH MPaKTHKH,
JEeSATENbHOCTh Cy/la HE SIBISIETCS TOJIBKO CWIIOM, CAEPXKUBAOLIECH HEKOHCTUTY-
IIMOHHYIO NeATeIbHOCTh 3aKoHozaarens®’. Cyn mmeer Xapakrtep ,,3aMeIlaroIero
3akoHozaress "8, XoTh Cyl M OroBapMBaeT, YTO HE OIICHHBACT MPHUMEHIEMO-
CTH M BEPHOCTH KOHTPOJIMPYEMBIX IPABOBBIX PErYINPOBAHUMA, OJHAKO, IPOBO-
JWT JaHHYIO OueHKy?”. Ero akTMBHOCTH — B y3KOM CMBICIIE — HACTyMaTelbHasl,
pEeryJIMpyIoIiasi, KaK B CIy4yae IPUHATHS PEUICHUM, B KOTOPBIX YTBEPKAACTCS
CIEyIOIIEe: PETYIMPOBAHNE YACTUYHO COOTBETCTBYET KOHCTUTYLIMHM WIIM PETY-
JIUPOBAHNE YACTHYHO HE COOTBETCTBYET KOHCTHUTYILIMH, IPH 3TOM IOJIOKEHHE HE
COOTBETCTBYET KOHCTUTYLIMU B CBSI3U C HEYPETYJIMPOBaHHEM (MJIH YperyaupoBa-
HHEM) B HEM MPAaBOBOW CHTYAIlMH OIMPEICIICHHON Tpymibl cyohekToB?). AHaso-
TWYHAsE CUTyalusl CYIIECTBYET B CBS3M C MHTEPIPETAIMOHHBIMHU pPEIICHUSIMU’!,

85 J.H. Ely, Democracy and Distrust. A Theory of Judicial Review, Harvard University Press
2002, c. 43 u c.

8 M. Smolak, Legalizm a polityczne problemy sqdowej wyktadni prawa, [w:] 1. Bogucka,
Z. Tobor (red.), Prawoznawstwo a praktyka stosowania prawa, Katowice 2002, c. 172.

87 J. Karp, J. Szymanek, Wphw orzecznictwa Trybunatu Konstytucyjnego na ksztaftowanie
sig prawa parlamentarnego, «Przeglad Sejmowy» 2009, Ne 4, c. 145; R.M. Matajny, Legi-
tymacja sqdownictwa konstytucyjnego..., c. 7 u ¢. Ha TeMy KOHCTPYKIHMH ,,HETaTUBHOT'O
3akoHomarens” cMm. S. Wronkowska, Kilka uwag o ,,prawodawcy negatywnym”, «Panstwo
i Prawoy» 2008, Ne. 10.

88 B. Banaszak, M. Bernaczyk, Aktywizm sedziowski. .., c. 19; M. Kaleta, Aktywizm sedziowski
w funkcjonowaniu Trybunatu Konstytucyjnego RP — zarys problematyki, [w:] R. Klosowicz,
B. Kosowska-Ggstol, T. Wieciech, L. Jakubiak (red.), Konstytucjonalizm, doktryny, par-
tie polityczne. Ksiega dedykowana Profesorowi Andrzejowi Zigbie, Krakoéw 2016, c. 355;
G. Kuca, O potrzebie reinterpretacji pojecia ,,zasada podziatu wiadzy”, [w:] M. Grzy-
bowski, G. Kuca, P. Mikuli (red.), Ustroje: historia i wspotczesnos¢. Polska — Europa
— Ameryka Lacinska. Ksiega jubileuszowa dedykowana profesorowi Jackowi Czajowskiemu,
Krakéw 2013, c. 258.

89 M. Kaleta, Aktywizm sedziowski..., c. 355.

90 Cwm. P. Tuleja, Trybunat Konstytucyjny — negatywny ustawodawca czy straznik konstytucji?,
[w:] J. Wawrzyniak, M. Laskowska (red.), Instytucje prawa konstytucyjnego w dobie inte-
gracji europejskiej. Ksiega jubileuszowa dedykowana prof. Marii Kruk-Jarosz, Warszawa
2009, c. 577.

91 Tllupoko 1o mauuoit Teme cM. M. Tulej, Orzecznictwo interpretacyjne Trybunatu Konsty-
tucyjnego a reguly wyktadni prawa, Warszawa 2012.

72 STUDIA | ANALIZY / SP Vol. 48



3awuma oomunupyroweti ponu KOHCMumMyyuu u pasoenexue 61acmu...

B T€X MPABOBBIX CHUCTEMaX, B KOTOPHIX KOHCTUTYLMOHHBIA CYJl HE YIIOJIHOMOYEH
OCYILECTBIISITh ACHCTBYIOILETO BCEOOIIETO TOJKOBAHMS MPABOBBIX IOJOKEHHH.
B takux pemeHusx KOHCTUTYLMOHHBIN CyJl MPHU3HAET MpPOBEpsieMOe MOJI0KEHHE
COOTBETCTBYIOIIMM KOHCTUTYIIMH TIPH YCIOBWH, YTO BHIBEJCHHAS M3 HETO HOpMa
UMeeT CofIepKaHHe, ONpe/eIeHHOe KOHCTUTYIMOHHBIM cynoM?2. OcymiecTisie-
MO€ B TaKOM PEXHME TOJIKOBAaHHE IpaBa BBI3bIBAET CUCTEMHBIE ITOCIEICTBHS, 1eH-
CTBYET Ha BCIO IPABOBYIO CUCTEMY?3, 4YeM aHAJIOTMYHO BO3JCHCTBUIO APIaMEHTA.

IToctaBneHHblii B paboTe TE3UC OTHOCHUTENBHO TOTO, YTO HE CYIIECTBYET
rapaHTHH TOTO, YTO KOHCTUTYLIMOHHBIM CyJ BEpPHO OMNpPENEIUT CyTh CIIOPHBIX
MPaBOBBIX HOPM, HaXOAWT HETOCPEACTBEHHOE MOATBEPKICHNUE B MPAKTUKE KOH-
CTUTYLIMOHHBIX CYyZIOB, IPEXIE BCET0 — B MHCTUTYTE OTXOAa KOHCTUTYLIMOHHBIM
CYZIOM OT paHEee BBIPAXXEHHOMN IIPABOBOM TOUKH 3peHHus. [IpudeM, 3TO Ipoucxoqur
TUIIMYHO JIBOMCTBEHHBIM 00pa3oM. KOHCTUTYLMOHHBIN Cyad MOXET COBEPILUTH
3T0 ouUHanbHO (OQUIMATIBHBIA YXO OT MPAaBOBOM TOYKH 3PEHUS), YKa3bIBas
Ha TpebIAYIIUe PElIeHNUs] U oroBapHBasi (JakT 0TXoa OT MO3UINH, BEIPAKEHHOM
B HEM, WJIM K€ — KaK YaIlle MPOUCXOANUT — MOXKET YUTH OT JTAaHHOM TOUKH 3pEeHHs,
BBIPKCHHON B paHee MPUHITOM PEIICHHH, HE OroBapuBas, OIHAKO, YTO MEHSET
MpaBoBYIO MO3UIHIO0 ((pakTHueckuid yxoi OT MPaBOBOW MO3UIHMU, O KOTOPOM
MOXHO Jioranathes). [IpakTrka OTAeNbHBIX KOHCTUTYIIIOHHBIX CY/IOB HE SIBIISICTCS
BHYTpEHHE 11eJT0CTHOW. Ciydaercs, 4yTo B aHAJIOTHUYHBIX JI€JIaX KOHCTHTYLUOH-
HBI€ CYJIbl IPUHUMAIOT Pa3Hble peleHus. PacXoxaeHus CIeayoT U3 U3MEHEHUS
MPaBOBOM TOYKH 3PEHHS, W3 PA3IAIHOTO TOJIKOBAHUS IMPABOBBIX ITOJIOKEHHH,
OCYILECTBIISIEMOTO Pa3IMYHBIMK CYIBSIMH, HJIM TaKXe MOJIUTHYECKOTO KOHTEK-
cra paccMarpuBaemoro jaena’t. Kak mocTaHOBHI MOAbCKUN KOHCTHTYIIMOHHBIH
TpuOyHas, W3MEHEHNE JUHUN CYAeOHON MPaKTHKH MOXET, B YaCTHOCTH, OBITH
apryMEHTHPOBAHO HOBBIM ITIOHMMaHUEM 00pa3lia MM MpeAMETa KOHTPOJIs, HOBOE
onpe/ieieHre KITI0UeBO YepThI IIPOBEPSSMOT0 IIPaBOBOTO peleHus . B nporecce
KOHTPOJISI KOHCTUTYLIMOHHOCTH TIpaBa CyTh OJHOTO M TOTO K€ KOHCTHTYIIHOH-
HOTO 00pa3ua MOXET HO-Pa3sHOMY TPAKTOBATHCS, B 3aBUCUMOCTH OT (haKTUUECKUX
0OCTOSITENBCTB Jeja, HAaXOAALIETOCs B KOHCTHTYLIMOHHOM Cyle. AHAJIOTHYHO,
B 3aBHCHMOCTH OT (PaKTHYECKUX OOCTOSTEIHCTB JeNla, HAXOMIEr0 B KOHCTHUTY-

92 A. Sulikowski, Tworzenie prawa przez sqdy konstytucyjne i jego demokratycznosé, «Pan-
stwo i Prawo» 2005, Ne 8, c. 23.

93 A. Bator, A. Kozak, Wykiadnia prawa w zgodzie z Konstytucjg, [w:] S. Wronkowska (red.),
Polska kultura prawna a proces integracji europejskiej, Zakamycze 2005, c. 45.

94 JleranpHee Ha MaHHYIO TeMy cM. J. Zalesny, Zagadnienie rozbieznosci w orzecznictwie Try-
bunatu Konstytucyjnego, [w:] K.A. Wojtaszczyk, A. Mirska (red.), Demokratyczna moder-
nizacja sfery publicznej, Torun 2012; B. Banaszak, M. Bernaczyk, Aktywizm sedziowski. ..,
c.24lmuc.

95 SK 21/04, OTK ZU 2006/7/88.
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IIMOHHOM CyJIe, TTO-Pa3HOMY MOXKET BOCIPHHUMATHCS TIPEAMET KOHTPOJIS ITpaBa,
a (pakTopoM, KOTOPBIH TOBOPUT 00 3TOM, SBISETCS CY[EHCKOe MPU3HAHUE.

KoHTposb KOHCTUTYIIMOHHOCTH TIpaBa B €r0 CBSI3U C MPUHIUIIOM pa3aeiieHus
BJIACTH MOYKHO aHAJIM3UPOBATh HE TOJHKO B KOHTEKCTE BMEMIATEIHLCTBA KOHCTHUTY-
LIMOHHOIO Cy/la B TOJTHOMOYUS NapJaMEHTa, U CIEAYIOIINE U3 STOrO MOCIEACTBUS
JUISL pealii3alii KOHCTUTYIIMOHHBIX IIEHHOCTeH W mpuHiunoB. HeobOxomumo
3aMedaTh Takke 0COOYI0 poJTh KOHCTHTYITMOHHOTO CyJla KaK OpraHa, pasperaro-
ero KOH(DIUKTHI, CBSI3aHHBIE C TUCTPUOYINEH BIACTH, SBISIFOIIETOCS apOUTPOM
MEXIy OpraHaMu rocyJapCTBeHHOM BiacTu. [lyTeM mpuHsSITHS 3aKOHA TApIaMEHT
MOXKET PaCIIUPITh CBOW KOMITETEHITMH 3a CUET KOMIICTEHITMH NPYTHUX OpraHOB
TFOCYlapCTBEHHOM BJIACTH, Hapyllasi MpU 3TOM NPUHUUI pa3fesieHUs] BiacTei
U uX paBHOBecHs. [IpuHMMas pelieHue Mo ey 3aKOHOB, KACAIOIIUXCS KOMIIe-
TCHIIMA OPTraHOB TOCYTAPCTBEHHON BIIACTH BO B3aMMOOTHOIIEHHUSX, KOHCTHUTY-
LMOHHBIA CyJ NEUCTBYET KAaK CTPa)K MPABOBOTO TOCYyHapCTBa, CO BCTPOCHHBIM
B HEro MPHUHIIMIIOM, YTO BJIACTh JIOJDKHA OBITH pasjielieHa W cOaJlaHCUpOBaHa,
U HU OJTHA W3 HUX HE MOXET MEepECHUMATh KOMIICTCHITHH, CBOMCTBEHHBIX IS
JIpyroil BETBU BIACTH.

bnaronapst paccMOTpeHHIO HEOMHO3HAYHOCTH PE3yAbTaTOB IIPUMEHEHUS IPUH-
IIATIOB TOJIKOBAHMUS TIPaBa, OCYIIECTBIISS TOJTKOBAHNUE KOHCTUTYITHUH, CYIbH HMEIOT
CBOOOMY OIpeeNieHHs ee 3By4YaHus], a B pe3ylbTare — 00JIaaloT CIIOCOOHOCTRIO
CaMOCTOSTENILHOTO TPUAAHUS KOHCTUTYIIMH OMPEICIEHHON CyTH®, 3aX0as TeM
CaMbIM Kak B PaMKH KOMITETEHI[HI aBTOpa KOHCTHTYIIHH, TaK M 3aKoHOHaTess®’
OTPAaHUYUBAET €r0 OTHOCUTEIBHO AaJbTEPHATHUBBHI MPUMEHSIEMON MONIUTHKH.
Bceneactue 3Toro monuTHUecKas JUHUS MapiaMeHTa JOJDKHA COOTBETCTBOBATH
TTOJTUTHYCCKOM JIMHUH, BBIPAaKaeMOH KOHCTUTYITHOHHBIM CYIOM, YTO CaMo 0 cede
SIBIISICTCSA IOCTAHOBKOM IOJ] COMHEHHUE POJIM MapJIaMEHTa KaK OpraHa, BhIPaXKaro-
IIEr0 TO, YTO MOJIUTUYHO, SIBJISIONIETOCS OJHON W3 KJIFOUEBBIX 3MOJIEM MOJH-
TUKU. TakuMm 00pa3oM, KOHCTUTYIIHOHHBIA CyJ, KOTOPBIH JOIDKECH CACPKUBATH
W3BpAILCHUS MapliaMeHTa, yAEpKUBaThb €r0 B paMKax MPaBOBOIO roOCylapcTBa,
caMm moziBepres JiehopMalii U MOTUTUYSCKOMY BhIpoxaeHuto. Ctan y3ypraro-
POM TIOJMTUYECKOHN BIIACTH, OPTaHOM, KOTOPBIN OTHOCHUTENHHO 3((EKTOB CBOEH
JESITEIbBHOCTH HAllOMUHAET MajiaTy MapiaMeHTa U KOHKYPHUPYET ¢ mapIaMeHTOM
(v peICTaBICHHBIMU B HEM MAPTUHHBIME (PAKIUAMHU) B (POPMHUPOBAHUM TIOJIH-
THKH TOCYIapCTBa, YTO BBI3BAJIO, MOCKOJIBKY — IO OYCBHIHBIM ITOJTHTHIECKIM
MO3UIVSIM, JOJDKHO OBUIO BBI3BATh — PEAKINIO, 3aXBAYCHHBIX TOJIATHYECCKUMHU
MapTUSMU U BO3IVIABISIONIUMHU HMX JIEMaroraMu IapiaMeHToB. MOTHB coxpa-
HEHUS KOHCTUTYIITMOHHBIX PaMOK TOCyaapcTBa ObUT TpaHCGHOPMUPOBAH B CIIOP

9 Cp. M. Safjan, Sqd konstytucyjny jako pozytywny ustawodawca..., c. 288.

97 Bomee mmpoko Ha maHHyio Temy cM. A.R. Brewer-Carias (ed.), Constitutional Courts as
Positive Legislators. A Comparative Law Study, Cambridge University Press 2013.
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(0) IH/ICTpI/I6y1H/II/I BJIaCTH, ¢ MHTCHCUBHOCTHBIO M BHE3AITHOCTHIO COITYTCTBYIOMIUX
€ro pCaKLII/Iﬁ TTOJIUTHYCCKHX HeHTCHeﬁ. Onu [oJararoT, 4TO 3a BYaJIbKO 3alIUTBI
KOHCTUTYLHHU JINIIAKOTCA CITOCOOHOCTH K MOJIUTHYECKUM IlCﬁCTBI/ISIM, 4YTO BbI3BAJIO
HEIOBOJIBCTBO U KaK 3alllMTHYIO, TaK 1 OTBETHYIO PCAKIHIO.

IIapsiaMeHTBI IPOTHUB ,,CYIOKPATHH”

[NonuTuueckas BIacTh KOHCTHTYIIHOHHBIX CYIOB HE MMEET OKOHYATEIHHOM
cuel. OHE He (GopMHPYIOT Oe3aneIUIIMOHHBIM 00pa3oM, 0e3yCIIOBHO 00s3bIBAI0-
LIMM 711 TapiaMeHTa, IpaBoBOM MOPSAOK. B paMKkax HOBOTO MPaBOBOTO PeTYIH-
pOBaHUs TapIaMEHT MOXKET BEPHYTh JIEHCTBHE OTKIOHEHHOTO KOHCTHUTYIIMOHHBIM
CYZOM IPABOBOI'O IOJIOXKEHHS, ¥ TI0Ka HA/UISKAIINH CyOBEKT He oOKallyeT ero
B KOHCTHUTYLIMOHHOM CyZ€, & BCIEACTBHE Yero Oy[eT MPUHATO pelieHHe, Mojo-
JKEHHUE JISHCTBYeT H, KaK TaKOBOE, MOJICKHUT MPUMEHEHUIO HE3aBHCUMO OT TOTO,
KaKOBO €ro OTHOIICHUE K KOHCTUTYIMH. Takum 00pa3oM, apiIaMeHT, He pa3iersis
MHEHUS CYJI0B, MOXKET (POPCUPOBATH CBOIO BOJIIO U JA€JaTh U3 Hee JeHCTBYIOIIHUIA
MIOBCEMECTHO 3aKOH.

[IpoTuBOMIOCTABISAS pe3yiabTaTaM PEIICHHS] KOHCTUTYIIMOHHOTO Cy/a, rmapiia-
MEHT (MOAJICPKUBACMBI TJIABOWH TOCYNapCTBa) MOXET MPEAYNpPEAnuTh pelIeHue
Y TIPUHATH 3aKOH, KACAIOLIUICS TEX e CaMbIX BOIIPOCOB, YTO U 3aKOH, B JaHHBIHA
MOMEHT KOHTPOJHMPYEMBIH KOHCTUTYIIMOHHBIM CYJIOM, Jejias TeM caMbIM Oec-
MpeAMETHBIM MPOBOJMMOE B HEM MPOU3BOACTBO, M BBI3BIBAsI €r0 MPEKpalleHue,
MPY OJHOBPEMEHHOM JICHCTBUH MPABOBOTO PETYIUPOBAHUS, KOTOPOE BAKHO JIJISI
MapJIaMeHTCKOro OONBIIMHCTBA. [Ipyroil METOANKOM ITOHCKA TTapiIaMeHTOM, €CITH
HE CBOETO MPUOPHUTETA, TO TOMEOCTa3a B CUCTEME pa3AeIeHusl BIacTei, SBIIETCS
HEOCYIIECTBICHHE JICHCTBUH, 1Ie]Tb KOTOPHIX — HE BBHITIOJIHEHNE PEIICHHs] KOHCTH-
TYLMOHHOTO Cy/a, PAaCTAHyTas UX pealn3alys, K ToMy e — yactudHas’s. Takum
00pa3oM, pelieHHe KOHCTHTYLIHOHHOTO CyJda HE HaXOAWT CBOETO OTPaXKCHHUS
B JICHCTBYIOIINX MPABOBBIX MOJIOKCHUSIX. DTO JIe3aBYUPYET MPUHIIUT IPUOPHUTETA
KOHCTHTYIIMH, YTO Ha3bIBAeTCS ,,3aKOHHBIM IIPABOBBIM HUTHIM3MOM .

[NotenuuanbHoe MpeodnanaHue KOHCTHTYLHOHHOTO CyAa MOXKET OBITh Ipe-
OZIOJICHO OpPTaHOM, KOTOpBIM BEIOMpaeT ero cyneir. OtOupast cyneiickuii coctas
OpraHa, MO)KHO COOTBETCTBEHHO YKPEITUTh aKTyaJIbHYIO €T0 JTMHHIO IPAKTUKH WITH
MPEOAOJIETh OMIMO3ULUIO CyAeH OTHOCUTENBFHO TOMIMTHKY NapiiaMeHTa U c(hOpMu-

98 Hanpumep, B Ilonbsime BHagane 2012 . 102 penreHus: He ObUTH BOOOIIE MM YaCTUYHO
BBITIOJHEHBI 3aKOHOZATeIeM. B mocienyrommue rojs! KOJIMYeCTBO HEBBITOIHEHHBIX pelle-
HUI OBUIO MEHBIIINM.

99 H. Izdebski, Konstytucjonalizm — legicentryzm — ustawowy nihilizm prawny. O powolaniu
naszych czasow do nauki konstytucji, «Panstwo i Prawo» 2016, Ne 6, c. 23.
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pOBaTh OTIIMYHOE OOJBIIMHCTBO B paMKax cyaa. OTMedaeTcsi KOppessius MKy
MOJUTHYECKUMHU TPEANIOYTEHUSIMH OpraHa, M30MPAroNIero KOHCTHUTYIIMOHHBIX
Cyled, W TMOJUTUYSCKUMHU MPEANOYTCHUSIMU H30MPAEMBIX KOHCTUTYIHOHHBIX
cyzeit. JlaHHasi KOPPEISIIUSI SKCTPATIOIHPYETCsI Ha CYyTh MPUHUMAEMbIX UM peliie-
HUH. [[pyruMu cI0BaMH, CPEeAN KPUTEPUEB, ONPEACISIOIINX B BEIOOpE KaHIMIaTa
B COCTaB KOHCTHTYIIMOHHOTO CY/Ia, KPUTEPHI MOJIUTUYSCKHUX TPEANOYTSHHUIA SIBIISI-
ercs kmrodeBbiM! 90, B ¢Bs3u ¢ 9THM Ipolieaypa 0T0opa KOHCTUTYITHOHHBIX Cydeh
SIBJISICTCS] CIIOPHBIM BOIIPOCOM, BIIMCAHHBIM B MEXaHU3MBI ITOJUTHIECKOTO COTIep-
HuuectBa. Kak npusnasan Teonop Py3Benst, komMmeHTHpYS KaHaunarypy [oparms
JleproHa Ha MOCT Cy[bU BepXOBHOTO Cy/a, ,,yIUTHIBAIOTCS TOJIBKO TOTHUTHUCCKHE
B3DIsAbL. Ha Kaxplilt BOmpoc, KOTOPBIN MOSBUTCS Mepell HUM Kak Hepel CyIbew,
OH JIOJDKEH MMETh OTBET, HanboJjee MpuOIMKeHHbIH K Moemy 101,

B KOHCTHTYIIMOHHBIX Cymax, W30MpaeMbIX MMapiaMEHTOM, MapiiaMEeHTCKas
MOJIUTHKA TIPEAOTIPEACIISAET Pe3yabTaT OCYIIECTBIIEMOro BeIoopa. I1ocThl B KOH-
CTUTYLIMOHHBIX Cy/aX PAaCMpEACNIIOTCs M0 MAPTUHHOMY MPUHIHITY, B TOM YHCIIC
— COTIACHO MEXIMapTHHHBIM OTOBOpPeHHOCTIM! 92, JlaHHas Momels (hOopMUpOBa-
HUS JJMYHOTO COCTaBa MMEET NMPUMEHEHHE B TEX TOCYAapCTBaX, KOTOPhIC MPU3Ha-
I0TCsI TYYIIMMH, €CIIH pedb HIeT 0 GOPMUPOBaHMK O0Pa3LOB KOHTPOJS MPaBo-
BBIX HOPM, PaBHO KaK M B TOCYIapCTBax, KOTOPBIC JTaHHBIC 00Pa3Ilbl HMUTHPYIOT.
MOXHO BBIJBHHYTH HCCIIEIOBATEIBCKYIO THUIOTE3Y (B JaHHOM aHajIHM3e He IMOJ-
JICKUT JIOKA3aTeIbCTBY), YTO OJJHUM U3 ACIEKTOB MOAPaKaHUsI YCTPOUCTBY KOH-
CTUTYLHOHHOTO Cy/ia SIBJISETCS MOJpaKaHNue MAPTUIHBIM YCIOBHIM Kak (hakTopy,
NPEeOTIPE/ICISIONIEMY TTePCOHANBHBIN COCTaB CyIoB. B ABcTpuu, yCTpOHCTBO
KOHCTHTYIIMOHHOTO CyJia KOTOpOil BocpruHUMaeTcsi B EBporie kak mapaanrmariy-
HOE, MHOTOJIETHUM MapjJaMEHTCKUN U MPaBUTEIbCTBEHHBIN COH3 ABCTPHUMCKON
Haponnoit mapruu (OVP) u Couman-nemokparuueckoil maprtuu Asctpun (SPO)
OTpakaeTcsi B M30MpaeMbIX TPABUTEIBCTBOM U MapiiaMEHTOM Cynbsix KoHcTu-
TYIMOHHOTO Cy/a, B MX Pa3/eiCHUH Ha YICHOB JBYX AaHHBIX maptuit!®3. TTosm-
THYECKHE ACTIEKTHI MPEIONPENICIISIOT TO, KTO CTAaHET KOHCTHTYIIHOHHBIM CYIbei
U B pe3yJbTaTe — Kakylo JIMHUIO CyAeOHOM MPAaKTHKK NprMeT KOHCTHTYIIMOHHBIIH
cyn. HezaBucumo ot mmeromeiicss npodeccnoHaIbHON KBann(UKauyu KaHAH-

100 B koHTEKCTE aMEPHKAHCKOrO0 BepXOBHOTO Cy/a MMOJ4YEpKUBACTCS 3HAYCHUE HEPCOHAIBHO-
MOJNIUTHYCCKUX 3aBHCHMOCTEH, JKEIAHWEe OIUIATHI IPE3HACHTOM [OJIra OTHOCHTEIBHO
KOHKPETHOTO JIHIa (IOJUTHYECKAEC COBETHHKHU MPE3MACHTA WM MAPTHHHBIC COPATHUKH).
Cwm. P. Laidler, Sgd Najwyzszy Stanow Zjednoczonych Ameryki..., c. 158.

101 TTur. mo: Tam ke, c. 160.

102 Cp. N.Ch. Corkin, Europeanization of Judicial Review, Routledge 2015, c. 115.

103 Cp. P. Czarny, Austria, [w:] A. Chmielarz-Grochal, A. Michalak, J. Sutkowski (red.), Powo-
tywanie sedziow konstytucyjnych w wybranych panstwach europejskich, Warszawa 2017,
c. 41-42.
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JIaTOB, OHM OTOMPAIOTCS W BBIOMPAIOTCSI B CBS3U C MPENNOYTCHUSMHE TPABSIINAX
MOJUTHYECKUX MapTHidl04,

B XopBartuu, pyKoBOICTBYSICH OJIMTUYECKUMH APUTETaMH, B MACCOBOM Mac-
mrade B KoHCTUTYIMOHHBIN cya mapiaMeHT BbIOMpaeT ObIBIINMX NapiaMeHTapueB
U COTPYAHUKOB TroCyAapcTBeHHOW aamuuucTparmu!?’. B T'epmannu BeIOOp Cyneit
KoHCTUTYIIMOHHOTO Cy/ia OCYIIECTBIISIOT (110 MOMOBHHE) 00€ MasiaThl HapiaMeHTa
— bynnecrar n Byanecpar. OHr 0CyIIECTBIISIIOT 3TO OONBITHHCTBOM KaK MUHIMYM
2/3 TOJIOCOB 4IEHOB AAHHOW MaiaThl, IPUYEM — KaK MPEACTaBICHO B JIUTEpa-
Type — (hakTopoM, OnpenensIomuM B BEIOOpE, SBISIOTCS KPUTEPUH MapTHHHOTO
pasmenenunsn!0. Cymeiickre MecTa pasfesSioTCs MEXIY ABYMS KPYIHEHIIAME
MapJIaMEeHTCKUMHU (ppakumsiMu: XpHUCTHAHCKO-IEMOKpPaTHIECKUM coro3oM epma-
wuu (CDU) u Conman-gemokparnueckoit maptueit ['epmanun (SPD). B pamkax
8 cymeiickux mecT B Kaxkaom Cenare mo Tpu Mecra 3anumaror CDU u SPD107,
a JIBa BOCIPHUHUMAIOTCS KaK TaK Ha3bIBaeMBbIE ,,HeHTpasbHbIe’ 108,

[Tpu BbIOOpE KaHAMOATOB BO (hpaHIy3cKU KOHCTHUTYLMOHHBIN COBET KIIIO-
YEBYI0 pOJIb UTPAET MOJUTHYCCKHN OMbIT KaHauaaroB!?®. Tlo sroii mpuunHe
B €€ COCTaB MPE3UICHT Ha3HAYaeT MapJiaMeHTapueB, MUHUCTPOB WMJIM IIPEMbeEp-
MHUHHCTPOB, Takux Kak Jlopana ®abuyca unu Jlnonens XKocnena. HezaBucumo
OT TIPOIIeAYPhl HOMHHAIIMH, B CHITy 3aKOHA WieHaMH KOHCTHUTYIIMOHHOTO COBETa
CTaHOBSTCSI OBIBILIMEC TPE3UICHTHL.

B Hcnanuu cyneit Koncruryumonsoro cyfga HazHadaeT Kopones Mcnanuu mo
npemnoxeanto Korrpecca (4), Cenara (4), npaButenscTBa (2) u ['eHepaibHOTO
coBera cynedHoi Biactu (2). HezaBucumo oT TOro, KTo mpeajiaraeT Ha3HadeHHe,

104 Cm. A. Gamper, F. Palermo, The Constitutional Court of Austria: Modern Profiles of an
Archetype of Constitutional Review, «Journal of Comparative Law» 2008, vol. 3, issue 2,
c. 68.

105 Cm. K. Sktadowski, Chorwacja, [w:] A. Chmielarz-Grochal, A. Michalak, J. Sutkowski
(red.), Powolywanie sedziow konstytucyjnych w wybranych panstwach europejskich, War-
szawa 2017, ¢. 89 u c.

106 U, Kischel, Wybor sedziow niemieckiego Trybunatu Konstytucyjnego w ujeciu poréwnaw-
czym, «Panstwo 1 Prawo» 2014, Ne 9, c. 69 u c.

107 U3 tpex mect oo Mecto CDU ycTymnaer ofHO# 13 MEHbIINX MapTHii, Takux kak CBoOo-
Hast nemokparndeckas maptus (FDP). Armanormano nocrynmaer SPD, ycrymast oqHO MecTo
kauauaary, Hanpumep Corosy 90/3e1eHbIX.

108 M. Stebelski, Niemcy, [w:] A. Chmielarz-Grochal, A. Michalak, J. Sutkowski (red.), Powo-
tywanie sedziow konstytucyjnych w wybranych panstwach europejskich, Warszawa 2017,
c. 226-227.

109 A. Chmielarz-Grochal, Francja, [w:] A. Chmielarz-Grochal, A. Michalak, J. Sutkowski
(red.), Powolywanie sedziow konstytucyjnych w wybranych panstwach europejskich, War-
szawa 2017, c. 142.
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Yy OCHOB BBIOOpa HaXOAATCS TMONUTHYECKHE OOCTOSATENHCTBA U IMOJUTHYECKHE
MPUOPUTETHI KaHTuaaros! 10,

B Coenunennsix IllTarax AMeEpuKH, OTHOCUTEIHHO OTCYTCTBHS OIpenese-
HUS B TIOJIOKCHISIX KOHCTUTYIIMN KOJIMYECTBA Cynei demepanpbHoro BepxoBHoro
cyna, npesugeHt Ymucc ['panT (1o coBety m cornacuio CeHara) pacIlIupui ero
KOJIMUECTBCHHBIN COCTaB Ha JBOUX cyleil. Takum o0pa3oM ObUIO CHOPMHPOBAHO
B BepxoBHOM cyne HOBOE, MPOIMPE3UACHTCKOE, OONBITMHCTBO. AHAIOTHYHEIN
MaHeBp IbITajncs npuMeHnTs OpankinH [ernano Py3senst mocne Toro, kak Bep-
XOBHBIH Cy/l BBIHEC PEILCHHE, YTO OTICIIbHBIC NMPABOTBOPYCCKUE AKThI, (HOpMU-
pyrommue OONBIION MPE3UICHTCKAN TOTUTHISCKIA TPOoeKT New Deal, SBISIFOTCS
HECOOTBETCTBYIOUIUME KOHCTUTYIIMH. BO3HHK pHCK, 9TO aHAJNOTUYHO OICHAT
CIIEYIOINE Mpe3ueHTCKUE akThl U @. Py3BenbT MpuHSI pelieHrue 3aXBaTHUTh
BepxoBHblii cyn, pacuupsia ero cocras f0 15 cyneii. B Konrpecce npesuaeHt-
CKUH TIPOEKT OBLI OTKJIIOHEH KaK MEJSIIUICS B HE3aBHCUMOCTD Cy/IeOHO BIIACTH,
a TeM CaMbIM — B KOHCTUTYLIHIO.

MexaHu3M yBeIMUYEHUs KOJM4eCTBa cyaeil KOHCTUTYLIMOHHOTO Cyzia ¢ LEIbI0
MONTyYeHUs] B HEM OOJIBIIMHCTBA, OJArOCKIOHHOTO K TapilaMeHTy, MPUMEHUIH
B Benrpuu B 2011 . HezaBucumo ot Hero, HaumonansHoe cobpanue Benrpun
BBIOHpaeT B KOHCTUTYIIMOHHBIN CyH CyleH, TOTUTHICCKH HAJICKHBIX, UTO SIBIIS-
eTcst GOopMaIbHO-TIPABOBOM TapaHTHEH NTOMUHUPOBAHUS IMapiaMeHTa B CUCTEME
MIPaBJICHUS.

Taxxe un B Ilomwine BEIOOP cyaei KoncrurynmonHoro TpuOyHana Ceiitmom
(He3aBUCHUMO OT BBICOKOW MPOQECCHOHATHHONW KBaTHU(PUKAINN 3HAYUTEIHHOU
YacTH KaHIUJATOB) MMEET CHIJIbHYIO MOJUTHYECKYI0O KOHHOTAIUIO, SIBIIAETCS
MpeIMETOM MeXnapTuiiHoi 00prObI. HaurHas ¢ mepBbIx BIOOpOB cyaei Tpuly-
HaJyia, mpoBeaeHHBIX B 80-¢ romel XX Beka u B mocneayroone conee 30 mer!ll
MapTUHHOCTh OCYIECTBISIEMOrO BHIOOpA SIBJISETCS OCHOBHBIM (haKTOPOM IPH
TIPUHATHH PEIICHUST OTHOCHTEIHLHO TOTO, KTO JIOJKEH OCYIIIECTBIATH KOHTPOJH
KOHCTHTYIIMOHHOCTH 3akoHOB!!2, Kak momuepkuBaeTcsi B MOJbCKOW JOKTPUHE,
pacrpeneneHie mocToB cyiel B KoHCTUTYIIMOHHOM TpuOyHae PEBOCXOHO BITU-

110 J. Sutkowski, Hiszpania, [w:] A. Chmielarz-Grochal, A. Michalak, J. Sutkowski (red.),
Powolywanie sedziow konstytucyjnych w wybranych panstwach europejskich, Warszawa
2017, c. 175 u c.

I B mepebie romsl cymiectBoBanust Koncruryunonnoro tpubynana B Ilosblie OMONHE-
TEJIbHOH TapaHTHEH NOJNTHYECKOW JIOSUIBHOCTH KOHCTHTYLIHMOHHBIX CyIei, MOMHMO
BBINIOJTHEHHUS UMK (QYHKIMHA B KOMMYHHCTHYECKHX OpraHH3alusiX, QYHKLIHUHA B ammapare
TOCYIapCTBEHHOH BIACTH, OBIT TaKkKe OIBIT areHTYPHOTO COTPYIHUYECTBA CO CIIy)KOaMH
6€30IacHOCTH.

112 Cm. M. Kruk, O sposobie powolywania sedziéw Trybunatu Konstytucyjnego, [w:] M. Grzy-
bowski, P. Tuleja (red.), Paristwo demokratyczne, prawne i socjalne. Studia konstytucyjne.
Ksigga jubileuszowa dedykowana Profesorowi Zbigniewowi Antoniemu Maciggowi, tom 1,
Krakow 2014, c. 299 u c.
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CBIBAaeTCsl B CUCTEMY ,,paszenieHus 100brdan” 113, CoracHo mojcueraM MoJibCKOTro
WccIeoBarelis JaHHOTO BONPOCa, NPUOIN3UTEIBHO MOJIOBUHA JIML, M30paHHBIX
Ceiimom Ha moct cyaeli KoHcTuTynuoHHOro TpuOyHaia, uMena MONUTHYECKUN
kanuraia. OHM OBUTH MapiaMEHTAPHSIMU, BHIIE-MUHHCTPAMH, BBITIONHSUIA POJIb
COBETHHKOB B MOJIMTHUECKUX MapTHsX, KaHIesspuu Celima, kanneasipun Cenara
win kaunensapun Ipesuaentall4. B ganHo# Tpymme 0coOyio poib ,,pe3UIEHTOB
MONMUTHYECKUX MapTuil B KOHCTUTYIIOHHOM TpuOyHaie” UrpaioT BBIAAIONIHECH,
3aCiIy>KeHHBIE Ul MapTUH €€ AEATeNH, AT KOTOPBIX CYIEHCKHUH MOCT HOJDKEH
KOMIIEHCHPOBaTh OTCYTCTBUE IIAHCOB Ha BOCCTAHOBJIIEHHUE MapiIaMEHTCKOr0 MaH-
nara U 00eCTeYnTh TOCTOMHYIO MeHCHIo. Jpyroil rpymnmoi sIBISIOTCS IOPUCTHI,
00CITy’KMBAIOIE KOHKPETHBIEC MOIUTHYECKHE MAPTHH, COCTABIISIOIIUE JUIA HUX
TaK Ha3bIBaeMbIE IKCIIEPTH3HI, 000CHOBBIBAIOIINE 3aHNMAEMbIe JaHHOH mapTuei
MOJUTHYECKHUE MTO3UIIUH 110 JAHHOMY BOTIPOCY, BO3HATPAKIAEMBIC 32 3TO TIOCTOM
B KoHCcTuTynImonnom tpulyHase. B o0mecTBeHHOM BOCIpUATHH (HE3aBUCHMO OT
(haKTU9IEeCKOTO COCTOSHUS) KPYIHBIX OOIIECTBEHHBIX IPYII 3TO HE HE3aBUCHMBIC
JIMIIA, & BCJICICTBHE 3TOTO — HEe OecrpUCTpacTHhIE U He OOBbEKTHBHBIE B TIPOIIECCE
BbIHECEHHMs pelneHuid. [IpruHIMaemMble UMM PEIIEHHs HE SIBISAIOTCS BBIpasKeHUEM
OOBEKTHBHO TPOBEIICHHOTO TOJKOBAHHS MPABOBBIX MOJOKEHUH. A Bellb TONBKO
AIOJIMTHYHBIN CYyNbsl, CBOOOIHBIN OT CyOBEKTUBHBIX (hPaKTOPOB, MOKET OBITH KOH-
TPOJIEPOM KOHCTHTYITHOHHOCTH mpaBalls,

B Tlonpme B 2015 1. mombiTka chOpMHUPOBaTh B KOHCTUTYLHOHHOM CYIE
OOJBIIMHCTBO, ONAaroCKIOHHOE K H30MparomieMy ero opraHy, cTajga O4arom
CEphE3HOTO KOH(IMKTA, PEe3yJAbTaTOM KOTOPOro Obula MOTEpsl AaHHBIM OPraHOM
MPUIHCHIBAEMOTO €My KOHCTUTYLIMOHHOTO 3HaueHHUs. UTO HEMaJIOBaKHO JIJIsl BOC-
MPUATHSI KOHCTUTYIIMOHHOTO Cyla KaK YYacTHHKA TOJHTUYECKHX OTHOUICHWH,
MaHHUIYJIUPOBaHUE B MapiaMeHTe NPH IEPCOHAJIbHOM cocTaBe KoHCTHTYLHOH-
HOTO TpUOYyHaNa IPOXOAWIIO C YYaCTHEM €ro Mpeacenarelis 1 BUlle-npeaceaaTens.
6 mas 2015 1. menmyratsr 6onmemmHCTBa B Celime (B commacuu ¢ [lpemcenarenem
KoHctutynmonnoro tTpubyHaina), mpearonaras, 4ro ux (paBopuT MOXKeT MPOUTpaTh
Mpe3nuAeHTCKHE BBIOOPHI, a Yepe3 HECKOJbKO MecsleB (mocie BeioopoB B Ceiim
n CeHaT) OHM MOTYT CTaTh MapJaMEHTCKUM MEHBITMHCTBOM, Hayalll pabOThI HaJI
W3MEHEHHEM Cpoka BbeIOOpa cyneil KoHctuTynuonHoro TpuOyHana TakuM oOpa-
30M, 4yToObI CeiiM TeKyIero co3siBa MOT BEIOpaTh CydeH ,,lipo 3amac”. Bonpeku
COTNPOTHUBIICHUIO MAPIAMEHTCKOM OIIO3HIINH, TaHHbIE N3MEHEHUE OCYIIECTBUIN

113 D. Dudek, Model polskiego sqdu konstytucyjnego (uwarunkowania ustrojowe, kompeten-
cyjne i proceduralne), «Studia Prawnicze KUL» 2011, Ne 2, c. 26.

114 H. Debska, Wladza, symbol, prawo. Spoteczne tworzenie Trybunatu Konstytucyjnego, War-
szawa 2015, c. 213-215.

15 A, Sulikowski, Wspdiczesny paradygmat sqdownictwa konstytucyjnego wobec kryzysu
nowoczesnosci, Wroctaw 2008, c. 93.
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SEK 3AJIECHbBI

W Ha mocnienHeM 3acefanun CeiiMa roocaMu MpaBUTEIbCTBEHHOTO OOJTBITUHCTBA
(u SLD) u3bpanu mats cyaert KoHCTUTYIIMOHHOTO TpUOyHAsa, B TOM YHCIIE — JBYX
,»Ipo 3amac”. Kak yOexman pemyrar-mIokiamgduk, ,,CefiM CIeayIonero co3nipa
BBIOCpET IIEeCTh Cylde TpuOyHasia, IO3TOMY, MOXKAITyicTa, HE OIOKUPYHTE 3Ty
BO3MOXHOCTb, IOCKOJIbKY B IIPOTUBHOM CIIydae OKaxeTcs, yTo CelM ClieyIomero
co3biBa BeiOepeT 11 cyneii TpuOynana. [Toxanyiicta, He OoiTech, TOJIOCOBAaHUN
XBaTUT Ha Bcex 116, HoBou3OpaHHbIi NPE3UICHT HE TPUHSIT TIPUCSITH TISITH CyIeH
Koncrutrynmonnoro tpubyHnana, nzdopanaeix Ceiimom VII cosbiBa. B cBoro oue-
penb, Ceiim HOBoOro co3biBa (VIII), ¢ OOMBIIMHCTBOM, OTJIMYHBIM OT TOTO, KOTO-
poe ObUTO C(POPMHUPOBAHO O TOTO BPEMEHH, MPHUHSI MATH MOCTAHOBICHHUHA IO
BOIIPOCY YTBEP)KICHUSI OTCYTCTBHSA IOPUAMYECKON CHJIBI MOCTaHOBIeHMH Ceiima
PecnyOnuku Tlonbiia otHOcuTenbHO BBIOOpa cyaeit KoHctutynmoHHOTO TpHOY-
Haja CeiMOM TMPEenbIAYIIero CO3bIBa, U IMIOTOM BEIOpa MAThH cyAei KoHcTuTyIu-
oHHOro TpuOyHana. O0paiasch K MPaKTUKE, TUITMYHON 11 KOMMYHUCTUYECKUX
TOCYAapcTB, YTOOBI HE OBUIO COMHEHHI 1O MOBOAY JIOSIIBHOCTH HOBOM30PaHHBIX
cylell KOHCTHTYIIHOHHOTO Cy/ia M IPOOJIEM C WX YIPABISIEMOCTBIO, B TJAHHOM CITH-
CKE OKAa3aJIOCh /IBA MapJIaMEeHTapHs, IeKOHCIIMPUPOBAHHbBIE TOCYAAPCTBOM, IPUHH-
MarommM oduiepa crencity>k0 U CBI3aHHOTO C HUM CYIbIO0 C COMHHUTEIILHOH Mpo-
(eccnoHabHOW KBAM(UKAIINEH, U JIUIIOM, ITOJI03PEBAEMBIM B JIade HEMIPaBIUBBIX
MOKa3aHUH B YTOJIOBHOM Ipou3BoAcTBe. Boibop B KoHcTuTynnoHHBIH TpuOyHan
JIMILI C TAKMMH XapaKTepUCTHUKaMK JOJbKeH ObuT obecnieunTs CeliMy aHHUTHIISIHIIO
KOHCTUTYIIHOHHOTO 3HaueHHs KOHCTUTYIIMOHHOTO TpHOYHANA, YTO M MTPOH30IILIO.

BrIBOABI

ITonBons UTOrM pa3MBILUICHUN HA TEMY KOHTPOJISI KOHCTUTYLIIHOHHOCTH IIpaBa
B ACIIEKTE pa3/iesIeHHs BIacTel, aKTUBI3M KOHCTUTYLIHOHHOTO IPaBOCYIHUsI HE0O-
XOJMMO COTIOCTABIISITh CO CIIOCOOHOCTBIO MAapiIaMeHTOB (B HEKOTOPBIX CHCTEMaX
MpaBIIEHUS: COOTBETCTBEHHO TAaK)Ke IJIaBBI TOCYJapCTBA) YCTAHABIMBATH [EH-
CTBYIOLIEE 3aKOHOIATEJILCTBO. B JaHHOM KOHTEKCTE HEOOXOAMMO 3aMETUTh, YTO
MMEHHO IapJIaMEHThl, & HE KOHCTUTYLMOHHBIE CYIbI, JOJIKHBI ONPENEIATh, YTO
SIBJIIETCS ACUCTBYIOIIMM 3aKOHOJATEIbCTBOM, d POJb KOHCTHTYLIMOHHBIX CYIOB
3aKIIF0YAETCsl B BO3MOXKHOM MPOBEPKE TBOPEHUS MapiIaMeHTa U BBISBICHUH TOTO,
COOTBETCTBYET JIM OHO KOHCTUTYLIUOHHBIM DPETYIUPOBAHUSM, SBIISIIOLUMUCS
BBIPDA)KCHHEM BBICOYAWIIEH BOJIM CYyBEPEHA, KOTOPHIE, KAK TAKOBBIE, HE MOTYT
MU3MEHATHCA WIH JOMOIHATCSA CyIaMU.

116 Sejm Rzeczypospolitej Polskiej Kadencja VII, Sprawozdanie Stenograficzne z 93. posiedze-
nia Sejmu Rzeczypospolitej Polskiej w dniu 27 maja 2015 r., Warszawa 2015, c. 168.

80 STUDIA | ANALIZY / SP Vol. 48



3awuma oomunupyroweli ponu KOHCIMumMyyuu u pasoenexue 6iacmu...

Jacek Zalesny

PROTECTION OF THE DOMINANT ROLE OF THE CONSTITUTION AND THE SEPARATION
OF POWER — A DISPUTE ABOUT THE METHODS OF MAKING LAw
IN MODERN STATES

The analysis is devoted to the problem of protection of the dominant role of the constitution
and the separation of power in the state. The author formulates a thesis that both parliaments
and courts have predisposition to deform the balance of power in the state.

KEY WORDS: constitution, separation of powers, constitutional courts, judicial power,
usurpation of power
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Benuamun Escenvesuu Yupkum

BepxoBeHCTBO npaBa
B TEPMHHOJIOTHH 3aNaJHbIX
U BOCTOYHO-€BPONEiCKUX SI3bIKOB

KUIIOYEBBIE CJIOBA:
6EPXOBEHCMBO npaesd, MepmMuUHoIocUsl 6epxoeeHcmea npaea 6 S’apy6€9fCHblx
A3bIKAX, npasosoe eocydapcmeo, npuHyun 3aKOHHOCmUu, onpedeﬂeim}z

STUDIA T ANALIZY

Konuennus u npakTruka npaBoBOro rocyaapcTBa HEPa3pbIBHO CBsI3aHa C MOHS-
THEM BEPXOBEHCTBA MpaBa. OTO OTPAXKaIOT CYIIECTBYIOLIHE (HOPMYTUPOBKH.
B HemenkoM s3bIKe TEpMUH «rocrmoacTBo npasa» («Rechtsstaatlichkeit») npowus-
BEZICH OT CJIOBa «paBOBOe rocynapctBoy» («Rechtsstaaty), Bo (ppaniry3ckom s3bike
JI0 CHX TIOp 9acTO UCIOJB3YeTCsl MPOCTO MEPEBOJ MOCIETHETO HA3BAHHOTO HEMEII-
Kxoro cioBa B (popmymupoke «FEtat de droity, a B aHIIHIICKOM SI3bIKE UIsT 060HX
STUX TIOHATHH TPUMEHSIETCS OJHO M TO e cioBocoderanne — «rule of lawy.
[TosTOoMy B KauecTBe OOIIEro MOHSATHS B 3ar0JOBKE CTAaTbH MPHILIOCH HUCIONb-
30BaTh HEMELKYIO0 TEPMHHOJIOTHIO: 00a pyCCKHE TePMHHA UMEIOT B aHIIIMHCKOM
SI3bIKE OTMHAKOBOE HAMKCAHUE.

B poccuiickoil FopuIU4ECKOH JINTEPATYPE CYILIECTBYET YCTOMUYUBOE IPEACTAB-
JICHWE, YTO MOHATHE «IPABOBOE T'OCYAApPCTBO» IO CBOEMY COAEP)KAHHUIO IHpE
MOHATUSA «TOCIOACTBO TPaBa» W MO3TOMY HCIHOJB3YIOTCS pa3Hble TEPMUHBI.
[Mocnenuuii TepMUH — TOJBKO OAWH MX 3JIEMEHTOB IIEPBOTO (IIPaBOBOIO rocynap-
CTBA), XOTS, BUIUMO, permaromuil. Cpenu JpyTrux 3JEMEHTOB MTPaBOBOTO TOCYIAp-
CTBA UCCIIEOBATENIN HA3BIBAIOT Pa3HbIE COCTABISIIOIINE, B TOM YHUCIIE HE OTHOCS-
1Mecs HEMOCPEICTBEHHO K HEMY (BIacTh Hapoja, 3aKpeIUIEHHE B KOHCTUTYLIMH
M OCYIIECTBIIEHHE Ha IMPAKTHKE MpaB 4YENOBEKa W TPaKAAHWHA, MOTUTUYECKHIMA
IUTIOPAJIU3M, IPEICTABUTENBHYIO JEMOKPATHIO, Pa3[eICHUE BIACTEH, NOJKHYIO
cyaeOHyI0 mpoueaypy, OTBETCTBEHHOE (Ilepes MapjaMeHTOM) MPaBHTENbCTBO,
MECTHOE CaMOyTIpaBJICHHE, yPETyINPOBAHHOCTh HA YPOBHE 3aKOHA BCEX OCHOB-
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HBIX OONIECTBEHHBIX OTHOMIEHWH W Jip.). VIHOTIa TakWX SJIEMEHTOB HAa3bIBAIOT
OKOJIO zecsiTKa, U Guinocodckuii BONpoc B MpaBe O BO3MOXKHBIX, HEOOXOANMBIX
W JIOCTATOYHBIX MPU3HAKAX JTAHHOTO MOHATHUS MPOAOIKAET OCTABATHCS CIIOPHBIM.

TepMuH «IIpaBOBOE TOCYIAPCTBO» (B pPa3HBIX CIIOBAPHBIX O0O3HAYCHUSX )
TENneph BOILEJ BO MHOT'HE COBPEMEHHBIE JIEMOKPaTH4IECKHUe KOHCTUTYLIUH Ha pa3-
HBIX KOHTHHEHTaX. VccrenoBaresi roBOpsT 0 IPHHIIMIIE PABOBOTO rocyAapcTaal,
Ha3bIBAIOT Pa3HbIC MPHHIUIBI WM JIEMEHTHI Takoro rocynapctsa. Hampumep,
HeMmelkuil aBrop Anbsdpen Karm roBopur o mectd npuHOMOAx Mpasa B TAaKOM
rOCydapcTBe, HEKOTOPbIe M3 HUX CBOCOOpPA3HBI: MPHUHIMII pa3lelieHHsl BIACTEH;
MEPCOHAIBHOE MOPYYHUTENLCTBO M OTBETCTBEHHOCTB; ONPE/ICICHHOCTh, MPABO-
MEpPHOCTb, YBEPEHHOCTh B OTHOLICHUSX; NMPHULUI COPasMEPHOCTH; MPaBOCYIHUE
B HE3aBHCUMBIX CYy[ax; CTPYKTYPHBIH 3JIEMEHT COLHaIbHOCTH, TIOCKOJIBKY PaBo-
BO€E TOCY/IApPCTBO HE MOXET He OBITH COIMAIbHBIM, ToBOpHUT Tipod. A. Karir)2.

B paccyxaeHusix o mpaBoBOM IrocylapcTBe MOYTH BCETa MPUCYTCTBYET HIES
BEPXOBEHCTBA WM TOCHOACTBA MpaBa (Ha Hall B3MNIAJ, 3TH CIIOBa MMEIOT CBOM
orTeHKH). O IPaBOBOM rOCYJIapCTBE TOBOPUTCS TETIEPh BO MHOTMX KOHCTUTYIIHSIX.
B oOmiecTBeHHOM CO3HAHUM MPUCYTCTBYET MMOHMMAHHUE, YTO MPABOBOE rocynap-
CTBO 9TO TaKoe, B KOTOPOM HE COBepLIaeTcs MpaBoHapylueHnid. OHH eCTb, U B TOM
YHCIIe OYCHb TSDKENIBIE U MacCOBBIE, B JIIOOOM rocynapcTse. YacTo TEpMUH «IIpa-
BOBOE TOCYIAPCTBO» B KOHCTHTYLHMSIX 3TO TOJBKO HMIEs, a HE (PAaKT, BBIPAKCHHUE
JBIDKCHUS] B 9TOM HalpaBJICHUH.

«BepxoBeHCTBO MpaBa» B AEMOKPATHYECKOM TOCYIapcTBe OMmke K (hakTH-
YECKOMY COCTOSIHHIO, HO B KOHCTUTYLMAX IMOAABIISIOLIETO OOJBIIMHCTBA TOCY-
JapcTB Mupa (B ToM ymcie Poccun), B OTIIMUME OT CIOBOCOYETAHHUS «IIPABOBOE
TOCY/IapCTBO», HET 3aKOHONATEIBHOTO TEPMHHA «BEPXOBEHCTBO IPaBay, XOTS
WHOIZIA UCTIONB3YETCS PACCMaTPUBAEMBIN HIKE aHIJIOCAKCOHCKUM BapHAHT 3TOTO
noHsATHA. BOo MHOTMX POMaHCKHMX fA3bIKax TaKKe HET TAKUX KPaTKUX yCTOHYH-
BBIX CIIOBOCOUETAHHIA, KOTOPBIC OBbI MOTHOCTBIO OTpaXkallu conepkanue Gopmy-
JIMPOBKH «BEPXOBEHCTBO IIPaBa», MCIOJIB3yEMOH B PYCCKOM M HEKOTODPBIX ApY-
THX CIIaBSHCKHUX s3bIKaX. B poMaHCKuX (MTanbsSHCKOM, UCIIAHCKOM U JIP.) SI3BIKAX
CIIOBO «BEPXOBEHCTBO» B CJIOBOCOYETAHHU «BEPXOBEHCTBO MpaBa» 3TO regla,
regola, regra (ero KopeHb — perynupoBaHue, nNpasieHue, ynpasinenue). Hepeaxo
B TaKHX CTpaHax JUId TaKOTO MOHSATHUS HCTOJB3YIOTCS 0e3 MepeBoia aHIIMHCKOe
cioBocoueranue rule of law (GykBasbHO: ITpaBeHNE TpaBa) WK ero OyKBaIbHBIN
niepeBos Ha uHbIe s3b1kU (1’état de droit — ¢p., el estado de derecho — ucm., stato
di diritto — uTan.), HO OHO, KaK MbI IOMBITAEMCS [IOKA3aTh HIDKE, HE aJCKBATHO
COJIEP’KaHHI0 «BEPXOBEHCTBO IMpaBay. HemocTarok TakWX CIOBOYIOTPEONIeHHIMA

1 JI.C. Mamyrt, Kowcmumyyuonusiii npunyun npaeosozo 2ocydapcmea. Koncmumyyuu

6 XX1 sexe. Cpagnumenvro-npagogoe ucciedoganue, Mocksa 2011, c. 354-366.
2 Cwm.: A. Katz, Staatsrecht. Grundkurs im Offentlichen Recht, Miinchen 2010, c. 91.
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eIle U B TOM, YTO B HEKOTOPBIX M3 HAa3BAHHBIX S3BIKOB CIIOBA «IIPABO» M «3aKOH»
0003HAYaIOTCSl OHUM U TeM ke cioBoM (law, ley).

Hackonbko MOXHO CynuTh 1O MEpeBOJaM, TEPMHMHA, BBIPAXKAIOIIETO COAEP-
*aHne (GOPMYITHUPOBKH « BEPXOBEHCTBO IPaBa» HET M B KOHCTUTYNHAX Bocroka
(Kuras, Sinonnu u ap.). B crpanax JlatuHckoit AMepUKH, Tie OOBIYHO TTPUHATO
B KOHCTHUTYHHUSX MEPEUHUCIATh OCHOBHBIE MPHHLMUIBI MPAaBOBOTO TOCYIapCTBa,
«BEPXOBEHCTBO MpaBay» (B OyKBaJIbHOI (OPMYIHPOBKE) MOYTH HE Ha3BaHO. Her
B KoHCTUTYUuH Poccum u 3apyOeXHBIX CTpaH TakKe TEPMHHA «TOCIOACTBO
[IpaBay, KOTOPBIM HHOIA UCIIOJIB3YETCS B POCCUNCKON IOPUIANYECKOM JIMTEPATYPE
1 OOBIYHO CYMTAETCS aHAJIOTOM BEPXOBEHCTBA mpasa. [losTomy To, 4TO CKazaHO
HIDKE O BEPXOBEHCTBE IpaBa B OCHOBHOM OTHOCHUTCSA M K TEPMUHY «TOCIIOJCTBO
MpaBay.

BykBanpHast GopMyInMpoBKa «BEPXOBEHCTBO ITPaBay, HUCIOIB3YETCA PENKO,
MPEUMYILECTBEHHO B HEKOTOPBHIX OaJIKaHCKUX rOCyIapcTBax, 0Opa3oBaHHBIX Ha
nocrconuaniucTuyeckoM npoctpancrae (cT. 8 Koncruryuun Makenonuu 1991 r.
— «BIIAJICEHBETO Ha MpaBoTo»?, cT. 3 Korcrurymu Xopeatun 1990 1. — «vladavina
prava»)*, a takke B cT. 1 Koncruryuun benmapycn 1996 r. — «mpbIHIBIN BSIp-
HIPHCTBA npaBa»’, B cT. 8§ Konctutyuun Ykpautsl 1996 1. Ha yKpaMHCKOM SI3bIKE
— «BEpXOBEHCTBO MpaBa»®. Takoe MOMOKEHHE HHOTIA MEPEYUCICHO HapSIY
C IPYTUMH IEHHOCTAMH KOHCTUTYLMOHHOTO CTpOs»» (XopBarusi), «OCHOBHBIMU
LEHHOCTSAMH peciryOnuku» (MakeloHus), K KOTOPBIM OOBIYHO OTHECEHBI IpaBa
YeJI0OBEKa, TOJUTHISCKIHA TITIOpaJIN3M, pa3ielicHue Biacteit u np.). B bemapycu
3TOT MPHUHLMII COIEPKUTCS B OTAEIBHOM CTAaThe C PA3BUBAIOLIMMH €0 MOJI0KEHH-
smu. B CnoBakuu 1 Yexuu 0co6oro TepMruHa, BUIUMO, HET, UCIIOIB3YIOTCS TEp-
MHHBEI 0003HAYaIOIINE TAKKe MPABOBOE TOCYNAPCTBO — pravneho stavu, pravniho
radu, B Ilombie — praworzqdnos¢ (mpaBoBoe MpaBlieHHE), YTO ONMU3KO K CMBICTY
AHIJIMIICKOTO CIIOBOCOYETAHUS.

Kpome crmaBSHCKMX CTpaH 3TOT TEPMHUH HCIONB3yeTcs B CT. 2 KoHCcTHTYIMH
Tynwuca 2014 r., tne roBopures, uTo «la primauté du droit» 3To mpUHIIUT «Tpax-
JaHCKOTO TocynapcTBay (OyKBaJIbHO: TOCYAApCTBa T'Pa)KIAHCKOTO XapakTepa).
OT10 yXe OmmKe K CMBICIY, XOTS, Ha Halll B3IV, [IEPBOE CIOBO IS 3TOTO HE
camoe ynadHoe (moapoOHee — HMXKe). TepMuHONOrusi, 6oyiee TOYHO OTpaXKaro-
Iasi CMBICT TEPMUHA «BEPXOBEHCTBOY», WHOT/A MPUMEHSETCS B MCIAHOS3BIYHOM
ctpane Jlaruuckoit Amepuku — B cT. 153 Koncrtutyumm I'Baremansr (1985 1

3 Cwm: YcraB Pemyonuke Makenonuja, Ckomje 2007.

4 Cwm.: Ustav Republike Hrvatske 1990, http://ru.appszoom.com/android_applications/refer-
ence/ustav-republike-hrvatske fuixw.html (gara obpamenus: 22.02.2018).

5 Cwm.: Karctetynsis Pacmyonuki Bemapycs, www.pravo.by/main. aspx?guid= 2111 (mara
obparuenus: 22.02.2018).

6 Koucruryrist Ykpainu, Kuis 1996.
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B pen.1993 r.), xorma mcmonb3ytoTcs He cioBa la regla de n He estado de...,
a cioBa imperio de ley, HO ¥ B JaHHOM CJIy4ae, 10 HaIlleMy MHEHHIO, imperio He
camoe yJaqHoe CJIOBO.

B xouctutymusax CCCP u coerckoit Poccuu dhopMymrpoBka BEpXOBEHCTBO
npaBa HuKorna He ucrnoinb3oBanack. B Konctutyuuu P® 1993 r. comepxarcs
MOJIOKEHUS O TPABOBOM TOCYIapcTBe, O BBICIIEH ropuanyeckoit cuie Koncru-
Tymd (4. 1 cT. 15), ecTh umess BEpXOBEHCTBA IIpaBa, UCIIOIB3YETCS CIIOBO «BEP-
XOBEHCTBO». B 4. 2 ct. 4 ykazano uto «Koncturymus Poccuiickoit @enepanuu
u (emepanbHbIe 3aKOHBI HMEIOT BEPXOBEHCTBO Ha Beell TeppuTopun Poccuiickoit
Oeneparurm». OTHAKO 3TO CJIOBO UMEET B JAHHOM TEKCTE OIPEIEIeHHBIN aKIeHT.
Pedr naer He 0 BEpXOBEHCTBE MpaBa, KaK TAKOBOTO, 2 O BEPXOBEHCTBE Ha BCEW
tepputopun PD, Hanpumep, Mo OTHOIIEHHUIO K akTaM cyObekToB PD u B ompene-
JIEHHOM CMBICJIE, B YACTHOCTH, B CBS3U C posibto KoHcTuTymu PO no oTHomeHnIo
K MeXIyHapomHbIM aktaM P®. Kpome Toro, ckazaHo He O BEpXOBEHCTBE IpaBa,
KaK TakoBOTO, a O BepxoBeHcTBe KoHctuTyium u 3akoHOB. B mepuon «mapana
CYBEpPEHHUTETOBY, KoTyia pa3pabarsiBanach u puHIMaiack Koncturymms PO, stor
TEPPUTOPUABHEIN aKIIEHT, B TOM YUCIIe Ha OTHOIIeHus1 Denepanun u ee Cyonek-
TOB (BEPXOBEHCTBO Ha BCEH TEPPUTOPHH), ObLT OYEHb BaXKEH.

OmnpeneneHHblil OrpaHIYUTEIBHBIN XapaKTep UMEeT U IepeueHb KOHKPETHBIX
MPABOBBIX aKTOB B CBSI3W C MOHATHEM BepxoBeHCcTBa (KOHCTHTYIHS W 3aKOHBI).
[paBna, vHOTHA CIOBO «3aKOH» MMEET 00001IatolIee 3HaYEHHE B CMBICIIE BCSKOTO
HOPMAaTHBHOTO TTPABOBOTO akTa (0COOCHHO B aHTJIOCAKCOHCKOU MPaBOBON CEMbeE),
HO BCEe-Taku 000OIIArOIIEro CJI0BOCOYETaHHs «BEPXOBEHCTBO IpaBa» B KoHcTH-
Tyuuu PO Hert.

B HEKOTOPBIX KOHCTUTYIHAX TOBOPUTCS TOIBKO O BEPXOBEHCTBE 3aKOHA (CT. 6
Koncturyunuu Apmennn 1996 r., u. 2 ctr. 1 Koncturynuu bocauu u I'epuieroBunbt
1995 r., npeamOyna Koncruryuuu Benecyanst 1999 1), o Beicuiel 1opuauyecKon
cwie koHcTHTYIIH (cT. 4 Korcrutynnn Kazaxcrana 1995 1), 0 KOHCTUTYITMH Kak
BeiciieM 3akoHe (4. 1 cT. 5 Koncrutymuu bonrapum 1991 r) mimm o tom, 4TO
Konctutynus siBiseTcss HauBBICIIUM 3aKoHOM rocyaapersa (Konctutyrus ["asHb
1980 1., ITomemmm 1997 1.). B [opTyranmu cpeaw OCHOBHBIX IIPHHIIAIIOB Ha3BaHA
«JieMoKparudeckast 3akoHHOCTEY» (cT. 3 Konctutymuu 1976 r.). B Koncrurymun
Benrpun 2011 r ucnions3oBana GopmyaupoBka: «OCHOBHON 3aKOH M 3aKOHBI SIBIISI-
F0TCS 00s3aTeNbHBIME T Beex» (T1. 2 ¢T. R). EcTh 1 mHbBIe mookeHns, 00603Ha-
YaroIue 3HAYMMOCTh TPaBa U B YaCTHOCTU KOHCTUTYIIUH, 3aKOHOB, 3aKOHHOCTH
B oOmmecTBe. Ho Bce-Taky OHM HE aHAJIOTUYHBI TEPMHUHY «BEPXOBEHCTBO ITPABay.

Taxue TmonoxeHusI, paBHO KaK ¥ Ha3BaHHBIC BBIIIIE WHBIE TTOJIOKEHUS POMaH-
CKHX SI3BIKOB, a TaK)Ke HeMelKHid TepMuH Rechtsstaatlichkeit o4eHb Ba)KHBI.
OpnHako, Ha Halll B3NS, OHM HE BKIIIOYAIOT BECh 00BbEM 3HAYCHHUS CIABSHCKOU
(hOpMYITHPOBKH «BEPXOBEHCTBO TPaBa», HE BBIABISLIOT JOMHUHHUPYIOMIEH poin
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MpaBa B OOIIECTBE MPH PETYIMPOBAHWN OOIIECTBEHHBIX OTHOIICHHH, 0CO00TO
XapakTepa TaKOro peryIupoBaHMs, €ro o0ecHedeHus: CO CTOPOHBI IMyONIUYHOM
(mpexxzie Bcero CyBEpEeHHOW TOCyJapCTBEHHOI) BIACTH M CB3aHHOCTU IPaBOM
NeSITeTPHOCTH BCEX MHCTUTYTOB OOIIEeCcTBa, BKJIIOYas caMo rocyaapcTso. llpaBo
BEPXOBHO IO OTHOLLIEHUIO U K FOCYJapCTBY, 3TO BKIIOYaeT (hOPMYIHPOBKA «BEp-
XOBEHCTBO ITpaBa» M BKIIOYaeT OoJiee OTUETIANBO, YeM HEMEIIKasl M OpUTaHCKast
TepMuHOJIOTHA. boee Toro, BEpXOBEHCTBO IMpaBa M0 OTHOMIECHHUIO K TOCYAapPCTBY
— peLIaloKi AEMEHT HOHITHS [IPaBOBOIO rOCYIapCcTBa, XOTS B JAHHOM Cilydae
CYILECTBYIOT M OIpeiesIeHHbIE 0COOCHHOCTH, O KOTOPBIX pedb MOHAET MO3XKeE.

O HEKOTOPBIX MOIX0JaX B KOHCTUTYLHMSX CKa3aHO BbImie. OOpaTrumcs K Mex-
IOyHapoAHOMY NpaBy. B BakHEHIINX MEXIyHapOIHBIX JOKYMEHTAX B Pa3IMYHOM
SI3BIKOBOM TEPMHHOJIOTUH IPUMEHSIOTCS] HEOAWHAKOBEIE (DOPMYITUPOBKH B YEM-TO
TTOXOXKHE Ha «BEPXOBEHCTBO IpaBa». Bo Beeolmielt mekmapamnmu mpaB 4eioBeka,
npunsator OOH B 1948 r., TOBOpHUTCS TOIBKO O BEPXOBEHCTBE 3aKOHA, HO YXKE
B YcraBe Cosera EBponsl 1949 1. cpenn AyXOBHBIX M MOpAjJbHBIX IIEHHOCTEH
Hapsay co cBoOomoit B mpeamOyie oGHUInaILHOTO TIEpeBo/Ia HA3BaHO BEPXOBEH-
CTBO NpaBa (Tak 3BYYHUT B NEPEBOAE HA PYCCKUH S3bIK aHIIMHCKOE CIOBOCOYE-
tanue rule of law)’. 1o moBTOpeHo B EBpONENCKO KOHBEHITMH O 3alllUTE MPaB
4eJoBeKa M OCHOBHBIX cB0OOM 1950 1.8 B odunmanpHbIX TEKCTax Ha APYTHX
SI3bIKaX HMCIIONb30BAHBI MHBIE U COBCEM PA3HBIE CIIOBOCOYETAHUS C yUETOM SI3bI-
KOBBIX OCOOCHHOCTEH: B HeMelkoM si3bike — der Rechtsstaatlichkeit (OykBaJIbHO
— IIpaBOBasi TOCYAAPCTBEHHOCTH, a HE BEPXOBEHCTRO TPaBa), BO (PpaHITy3CKOM, T7e
B JJAaHHOM CIIy4ae OTCTYIHJIM OT YacTO MUCIIOIb3YeMOI HEMELKON WM aHITIMHCKOM
TEPMHUHOJIOT UM, IPUMEHEHBI (POPMYIIUPOBKH prééminence du droit Wi primauté
de droit (bykBabHO — TIPEBOCXONICTBO, TIIABEHCTBO TIPaBa).

TepMHHBL, B 4eM-TO OXO)KHE Ha «BEPXOBEHCTBO NPaBay, €CTh B HHBIX MEXIY-
HapOAHBIX JIOKYMEHTaxX, B 4acTHOCTH, Opranusanuu 1no 0e30MacHOCTH U COTPYA-
unyectBy B EBponie®. B 2004 1. Kodu Aunan, 7-if I'enepanbHblii cekperaps OOH
(1997-2006) cmenan moxiag O BEPXOBEHCTBE IPaBa, MCIIONB3Ys TOIBKO OpUTaH-
ckyto opmynupoBky!0. B 2011 r. rpymnma wieHoB BeHermanckol KOMHCCHH
«/lemokparus yepes mpaBo» MOATOTOBHIIA BTOPOH JOKJIAI O BEPXOBEHCTBE MpaBa
(CrpacOypr, 4 ampens 2011r., uccnenoBanue Ne 512/2009)!1. Ilepsbrid mokmnan,
MOATOTOBJICHHBIN JPYTO# TPYNIOH, HE OBUT MIPHHAT KOMHCCHEH.

7 Statute of the Council of Europe, London 1949.

8 Convention for the Protection of Human Rights and Fundamental Freedoms, Strasbourg
1950.

9 Cwm.: http://journal.zakon.kz/203436-verkhovenstvo-prava-jeto-sistema.html (mara o6pariie-
Hus: 17.04.2015).

10 Doc/5[2004(616| 2p/08/2004.

I http://www.venice.coe.int/ WebForms/documents/default.aspx?pdffile=CDL-
AD(2011)003rev-rus (nara obpamenus: 22.02.2018).
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[Tpu3HaHHOTO OMpE/IENeHNs STOTO MOHATHS U TIOCJIE 3TOTO JIOKIIAIa He CyIie-
cTByeT. HesiceH maxke cam XapakTep 3TOTO CIIOBOCOYETaHUs. B pa3iuyHBIX JTOKY-
MEHTaX BEPXOBEHCTBO MpaBa (€CIH ero NOHUMATh B MCIOJIB3YEMbIX CIABSIHCKUX
W MHBIX (HOPMYITHPOBKAX) HA3BAHO WJICCH, MIICAIOM, IIEHHOCTHIO, TIPUHIIUIIOM,
B HAayYHBIX WCCIIEMOBAHUAX HCIONB3YIOTCS TAKKe TEPMHHBI KOHIEIIIUS U JTOK-
TpuHa. BUanMO, B 3aBUCHMOCTH OT CHUTYallMH 3TO TOJIOKEHHUE MOXKET HMETh
pa3Hblii xapaktep. s MeXAyHapOIHOrO MpaBa, 3TO B 3HAUUTEILHON MeEpe MpH-
3bIB, OOPAIEHHBI K TOCYNapCcTBaM, KOTOPBIM AEHCTBUTEIHHO SBISAETCS HIIEAIOM
IUIst MHOTUX cTpaH. s rocynapcTB, re B KOHCTHTYLHSIX (OCHOBHBIX 3aKOHAX)
Takol (OPMYIUPOBKH HET, 3TO HJEsl, PACCPENOTOUCHHASI B PA3IHMYHBIX TTOJIOXKE-
HUSAX (BEPXOBEHCTBO KOHCTUTYIIMH, BEPXOBEHCTBO 3aKOHA, 3aKOHHOCTH, Tpebo-
BaHMS COOJIONCHHUS 3aKOHA M Ap.). Tam, rie BepXOBEHCTBO IpaBa 3aKPEIICHO
B KOHCTHUTYIIUH (WJI COZEPKATCsl WHbIE (POPMYITUPOBKH, OIM3KHE K ITOMY MOHS-
THIO), 3TO SABJISAETCS KOHCTUTYLIIMOHHBIM MTPUHITUIIOM, a TIPY [IEHHOCTHOM ITOJIXOIE
— BaKHEHIIEH IeHHOCTRI0!2, [/ HAyYHBIX MCCIIEMOBAHMUIA IIEHHOCTHOE 3HAYECHHUE
BEPXOBEHCTBA MpPaBa MOXET CTaTh OCHOBHOWM KOHIICTIIIUECH (JUIS CIIEIUaLHOTO
WICCIICIOBAaHMSA) WITH SBIATHCS MCXOTHON KOHIICTIIIMEH IS YacTHBIX pa3paboToK,
YaCTHBIX TPOSIBICHUI 3TOTO TOJIOKECHUSI B 3aKOHOAATENBCTBE, NMPABONPHUMEHU-
TEJIbHOW MPaKTUKE, IPABOBOM HJICOJIOTMH, MEHTAIMTETE HApoJa U T.1I.

Kak roBopmiioch, B MmogaBIstonieM OOJBIIMHCTBE OCHOBHBIX 3aKOHOB TOCY-
JapcTB HET TEPMHUHA, OyKBAJIBHO O3HAYAIOLIETO «BEPXOBEHCTBO IMPaBa», TOYHO
OTPAXKAIOIIETO €T0 CojiepKaHne. BMecTo 3Toro B 3akOHO/IATENHCTBE, MHOT/A TOJTBKO
B MOJUTUYECKHUX JOKYMEHTAX, B IUTEPATYPE UCTIOIB3YIOTCSI HECKOIBKO TEPMUHOB
W TIOHsITHI: 1) aHmHMiCKUi TepMuH rule of law — OyKBaJIbHO «IIpaBJIeHHUE TIpaBay,
OT CJIOBa «pyJb», B TEKCTaX Ha 3amaJHBIX s3bIKaX OHO JaeTcs 0e3 IMepeBoja,
a Ha PYCCKHIA S3BIK MEPEBOAUTCS OOBIYHO KaK BEPXOBEHCTBO, PEXe — TOCIOJ-
CTBO MpaBa; 2) HEMEUKUI TepMUH Rechtsstaat — IpaBOBOE TOCYIAPCTBO, KOTOPBIN
TOXKE MCTIONB3YETCs, KaK KITUIIe, WIH TMIPOU3BOAHBIN OT Hero Rechtsstaatlichkeit,
3) ucnone3yTcs OyKBaNBHBINA MEPEBOJ] HEMEIIKOTO TEPMHHA «IIPABOBOE TOCYIap-
CTBO» Ha CBOU s13bIK — [ 'état de droit (bp. 513.), stato di diritto (ut. 513.), el estado
de derecho (uct. 513.); 4) ucrons3yercst GOpMYyITHPOBKA, B OCHOBE KOTOPOI HaXO-
JUTCS aHTIIMICKON TepMuH rule of law u ucTIonb3yroTCs cioBa regla, regola, regra
(mpaBieHue, NpaBUIIO), HAIPUMED, regola di diritto (ut. 513.), regola de derecho

12 TlenHoCTHBINM TOIXOM (aKCHOJIOTHS) Hadad paspabareiBarhesi B humocodun. Teopus 1eH-
HOCTel pa3pabarbiBaeTcst B KoHLEe XIX — Hadane XX B. B HEMeLKOU juteparype. bymyun
B OCHOBHOM HCTOPHUKAMH, KyJIBTYypOJIOraMy, HEMELIKME yUeHble-HeOKaHTHaHIb! B. /{unbrei,
B. Bungens6ana u ero yueHuk I. PukkepT monoxuwim Havajao akcHONOTWU. B xoHcTH-
TYIHOHHOM TIpaBe TaKHX MOHOTpa(uYecHx HCCICNOBAHUIA HET, XOTS CIIOBO «IEHHOCTB»
(BBICIIAS] IIGHHOCTH) MCIIONIB3YETCS 110 OTHOLICHUIO K YeJOBEKY B KOHCTHTYLHMsAX Poccun
1993 . (ct. 2) u Upana 1979 . (4. 6 ct. 2).
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(ucm. 513.); 5) UCTIONB3YETCSI TEPMHUHOJIOTHS, B OCHOBE KOTOPOH HAXOAWTCS TOHSI-
THE 3aKOHHOCTbH (B Pa3HBIX BapHaHTax, B CTpaHaX TOTAIUTAPHOTO COLMAIHA3MA
HCIOJB30BANICA TEPMHUH «COLHMATTUCTHYECKAs 3aKOHHOCTHY). CI0BO «3aKOHHOCTHY
WCTIONB3yeTCs TaKXKe B OTACTBHBIX JOKYMEHTaX B COYETAHUH C TIPUHITUIIOM «IIpa-
BOBOE TOCYAApCTBO» (HampuMmep, B 4. 2 cT. 5 ucnanckoii Koncrurymmu 1978 1.).

CMBICIIOBOE 3HaYEHNE Ha3BaHHBIX TEPMUHOB HE COBCEM OJMHAKOBOE. AHIIIHIi-
ckuii TepMuH «rule of law» oTpakaer akTHBHOE COCTOSIHHIC TIpaBa, €ro JAcH-
CTBHE. DTO MOHITHE HE OTPAHHUYEHO TOCYNAPCTBOM, KaK M TEPMHUH «IIPaBOBOE
rocynapctsoy» (mpaBo JIeHCTBYyeT B OOIIECTBE B IIEJIOM), XOTsI B camoi Bemuko-
OpUTaHWU 3TOT TEPMHUH MPHUHAT B Y3KOM TOJIKOBAHWH 3HAMEHHUTOTO OPHUTAHCKOTO
KoHcTUTyIIMOHamucTa Anpoepra [aiicn (1835-1922). OH cunTan 3TOT MPUHIHIT
napajuleJbHBIM BTOPOMY OCHOBHOMY IpPHHIHMITY — CyBEpEHHUTETY MNapiaMeHTa
Y BBIJEIAT B BEPXOBEHCTBE IpaBa CJEMyIOIIHE COCTABISIOMHUE (EMY CIEIYIOT
B OCHOBHOM M COBPEMEHHBIC aBTOPHI)!3: 3TO MOHATHE CKIIAIbIBACTCS B TCUCHUH
JUTMTETIbHOTO BPEMEHH MyTeM CYyNEOHBIX MPEUEACHTOB M IOPHIUYECKU IPOUC-
TEKaeT M3 HUX; HaKa3aHHE BO3MOXKHO TOJHKO HAa OCHOBAHWHU MOHSATHOTO JIFOISIM
3aKOHa, OPUEHTHUPOBAHHOIO Ha Oymylee; HUKTO HE MOXET OBITh BBIIIE 3aKOHA;
NpaBAT HE JIIOAW, a 3aKOHBl. JTOT MOCJIEAHUI 3JEMEHT ObUI, O HalleMy MHe-
HUIO, TJIABHBIM B HAa3BaHHOM TOJIKOBaHMH. B OpuTaHCKOW KOHIENIIMY W3HAYAIEHO
WCTOKH TIOHATHSI BEPXOBEHCTBA MpaBa CBA3BIBAIOT ¢ Benmkoil xapTuer BOIBHO-
creit 1215 1. (cobpanue ¢eonanoB orpaHUYHIIO NpaBa U BIAaCTh KOpois) U ¢ bri-
meMm o mpaBax 1689 1., XoTs Tam 3TOoro TepMmmHa He ObLT0. Iloxoke, 4yTO HETy
€ro U B 3aKOHaX, OTHOCUMBIX K OputaHckoil Koncruryuun. Ho cocrapnsromumu
9Toi KOHCTUTYLIMY SIBISIFOTCS TaKkXkKe Cy[eOHbIe MPELeICHThl, KOHBEHIIMOHATbHEIE
COIVIAIIICHUS W OCHOBHBIE BBIBOJBI TPYJAOB BBIAAIOIINXCS OPUTAHCKHUX IOPHCTOB,
B KOTOPBIX 3TOT TePMUH NpucyTcByeT. [lo cymecTtBy, TepmuH rule of law umeer
JOKTPUHAIBHOE ITPOUCXOXKIACHUE, OH MIPUHAT B TOJIKOBaHUAX. TOUHOE CIIOBO «BEp-
XOBEHCTBO» B aHIIIMHCKOM S3BIKE ATO «supremacy» (a He «rule»). Poccuiickue
FOPHUCTHI, TOBOPSI 0 3aKoHe Act of Supremacy 1534 1., KOTOpBII 0003HAYMIT He3a-
BUCUMOCTh AHIVIMKaHCKOM HEPKBH OJ] ambl PUMCKOTO, CIIOBO Supremacy 4acto
JaBaiiy 0e3 MmepeBoia, Tak, KaK CIBIIUTCS — «aKT O CyIpeMaThum.

XoTst Tereph OT BIHMAHUS TEPMUHOB rule of law wm Rechtsstaat mns 00o3Ha-
YeHUs TOHITUS «BEPXOBEHCTBO IpPaBa» MHOTHE CTpPaHBl OTIAJISAIOTCS, CTPEMSIChH
OTBICKaTh CBOM SI3BIKOBBIE COOTBETCTBHUS (HEKOTOPbIE TAKHE CIOBOCOUYETAHHS MBI
YIOMUHAJIHU BBIIIE), BCE K€ B KOHCTHTYLMSIX OOJBIIMHCTBA CTPaH, B TOM YHCIE
B0 ®pannun, Vcnanuy, [IBelinapuu u ap. 1uis 0003Ha4€HHsT BEpXOBEHCTBA IpaBa
3TH CIOBOCOYETAHHS UCTIONB3YIOTCS KaK NCXOAHBIE, IPUYEM MO-TIPEKHEMY JTOMH-

13 Cwm.: J. Alder, Constitutional and Administrative Law. 6" ed., New York 2007, c. 149-170;

A.W. Bradley, K.D. Ewing, Constitutional and Administrative Law.15%" ed., London 2011.
c. 89-103.
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HHEpYET IIepeBojl HeMeLKoro tepmuna der Rechtsstaat (gp. 1’Etat de droit, wucr.
legal del estado, ur. stato giuridico, on. panstwo prawne — TocyaapcTBoO Ipasa,
MPaBOBOE TOCYAAPCTBO MJIM MHBIC TEPMHUHBI, HA3BAaHHBIC BBIIIE).

OpHako NCTOKM BOSHUKHOBEHHUS ATHX MOHITAN M HEKOTOPHIE UX 3JIEMEHTHI He
COBCEM ONIMHAKOBBI. Hemelikast muyest rocroficTBa mpapa Ipy BOSHUKHOBEHUH ObLiTa
U TeTepb CBS3aHa He C POJibio cyAa (kak B BennkoOputanum), a ¢ posibio 3aKoHa,
a TaKkXke ¢ HeMeNKoW (rmrocodCckoi Tpaaumuel TocydapCTBEHHOCTH, a IO3XKeE,
0COOCHHO B COBPEMEHHBIX YCIIOBHSIX, — C COIMAIBHON MPUPOIOA TOCYIapCcTBa,
KOTOPO€ M3/IAET 3aKOHBI, U C COIIMAIBHBIM COACpKaHHEM 3aKOHOB. Bo ¢paniys-
CKOW KOHIICTIIIHY HUJIEI0 BEPXOBEHCTBA IIpaBa CBI3BIBAIOT C 00pH00ii mpoTuB abco-
JOTH3Ma, COOBITHSIMH peBotonin 1789 1., cyBepeHUTETOM Hapoja U MPUHITUIIOM
JIETAILHOCTH TOCYNApCTBa, KOTOPOE JIETAIbHO TOJBKO NP BIACTH Hapoma. JTo
OTHOCHTCSI U K HEKOTOPBIM JIPYTUM TocyaapcTBaM EBpOIIBL

B ynomsinyToM BbIie qoknane Benenuanckoi komuccuu 2011 . otmeuaercs,
910 A5 PPaHIy3CKOTO sI3bIKa Oosee TOYHBIM TepMHHOM ObLT OBl «prééminence du
droit», a He Hemerkas kambka «Etat de droity. D10 pasHbIe SBICHHMS.

Beriire y)ke roBOprIIOCh 0 pa3iidvy 3TUX TOHSATHHA O IUPOTE CONCPKAHMSL.
W3 cka3aHHOTO BHIHO, YTO €CTh U MHBIE pazianuus. [Ipeacrasusercs, ogHaKo, 4To
prééminence, BOSMOXXHO, TOXXE HE B TIOJTHOI Mepe BBIPAKAET COIep KaHUE CIOBa
«BEpPXOBEHCTBOY». CIOXXHO, KOHEYHO, JeaTh KaKUe-TO MPEIIOKESHNS HOCUTEISM
S3bIKa, HO BCE XK€ prééminence 3TO HE CTOJIBKO BEPXOBEHCTBO, a, CKOpee «IIpe-
BOCXOJICTBO», «BBIIIIECTOSTHAE) (BbIIIecTOsmee ). CMBICT TOHSATHS «BEPXOBEHCTBO
MpaBay BO (PPaHITy3CKOM SI3BIKE, BO3MOXKHO, JTyUIlle TIepeacTCs CIIOBOCOYETaHUEM
suprématie (wim la supériorité) de droit. B UCITaHCKOM, UTAJILSTHCKOM sI3bIKaX Bep-
XOBEHCTBO, TOCITOJICTBO TOXKE MOKET 0003HAYATHCSI CIIOBOM suprematia v mojao0-
HBIM eMy (a He regla, regola). EcTb 1 nHbBIE MHEHUS.

B HemelkoM s3bIKe, OT KOTOPOTO UCXOAT B MEPEBOaX Ha HEKOTOPHIE APYyTUe
SI3BIKU (DOPMYIMPOBKHM O BEPXOBEHCTBE MPaBa, [UI 0003HAYEHHS 3TOTO CIIABSHCKOTO
TTOHATHUS UCTIONB3YIOTCS, KaK YK€ BCIIOMHHAJIOCH, CIIOXHBIE CII0OBA — «IIPABOBOE
TOCYIapCTBOY, «IPaBOBAsi TOCYAAPCTBEHHOCTDY (Rechtsstaat n Rechtsstaatlichkeit).
Oba TepMrHa UMEIOT JOCTATOYHO SICHYIO OIPEAETIeHHOCTh, HO X TEPMHHOJIOTH-
YEeCKHI MUHYC 3aKJII0YaeTCsl B OTPAaHUYEHHOM XapaKkTepe 00beKTa: OHU OTHOCSTCS
TOJBKO K TOCynapcTBy. [IpuMeHeHre NpHHIIIA BEPXOBEHCTBA MpaBa Kak Obl orpa-
HUYHMBACTCS TIOHATHEM ToCynapcTsa — Staat B Rechtsstaat n B Rechtsstaatlichkeit.
Takass ¢hopMynHpOBKa SBISETCS Y3KOH, OHa HE BMEIAET BCE COEpIKaHUE BEPXO-
BEHCTBA (TOCIIOJCTBA) MPaBa, KOTOPOE PaclpoCTPaHsIETCsl Ha BCE OOLIECTBEHHBIE,
a MHOTZIA ¥ HEKOTOPbIE JIMYHBIE OTHOIIEHHS, KOTOPBIE MOTTITYT UMETh OOIIECTBEeH-
HOE 3HaueHHe. BepXoBeHCTBO MpaBa OTHOCHUTCS K OOIIECTBY B IIETIOM.

B HemenkoM S3bIKE MOHATHE «BEPXOBEHCTBO» MOXKET OBITH 0003HAYEHO
cioBoM die Herrschaft (onaTh-Taku He OepeMcsl COBETOBATh HOCHTEIISM SI3BIKA),
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HO dopmynupoBka die Herrschaft des Recht (6ykBambHO: TOCIOICTBO, BEPXO-
BEHCTBO TpaBa) B KOHCTUTYIUSX ABCTpUH, | epMaHUM M, HACKOIBKO MBI MOXEM
CYOMTB, B MPABOBBIX aKTax 3THX CTPaH HE UCIONB3yeTcs. B OOBIUHON JekcHke
JUTS TIOHSITHSI BEPXOBEHCTBA, TOCIIOZACTBA MIpaBa B | epMaHUM UCIIONB3YETCS CIIOBO
die Rechtsstaatlichkeit. Bo BcskoM citydae, ero AarmT B NepeBOax, U OHO, Kak
OTMEUEHO BBIIIE, UCIOIB30BaHO B MexKTyHapoaHoi Konsennuu 1950 r.

WNHorna mcmonb3yroTcsi TEPMHUHBI «BEPXOBEHCTBO 3aKOHa» WM «3aKOH-
HOCTB». TepMuH «3akoHHOCTH» B KoHcturynmm P® temepr He mcmombiyercs,
XOTs B 4. 2 CT. 15 roBopurcs 06 o0s3aHHOCTU Bcex coOmonarh KoHeTuTyumio
P® u 3akonwl. Her ero u B 3akoHe o mpokyparype PD B pen. ot 17 HOAOps
1995 . Ne 168-D3 (¢ yyeToM MHOTHX MONPABOK). B KOHCTUTYLUSIX COXpaHMB-
LIMXCS MATH TOCYAAapCTB TOTaduTapHoro counannima (Beetnam, Kurait, KH/IP,
Ky0a, Jlaoc) moHsTHE 3aKOHHOCTH, KaK OJJHO M3 BAKHEUIIINX, HHOT/IA HCIIOIh3Y-
eTcsl B pa3HbIX (hopMynupoBkax. Hapsay ¢ HUM, B HEKOTOPBIX M3 3THX CTpPaH,
B MOCJIEHUE TOABI MOMPAaBKaMU K KOHCTHTYLHMH BKIIIOYEH TEPMHUH «IIPaBOBOE
roCcyZapcTBO» (HO: «COIHMANMCTUYECKOE MPaBOBOE TOCyAapcTBOY»). llpwHImm
3aKOHHOCTH ynomuHaeTcs B cT. 5 Koncrutynuu Hcnanuu 1978 1. u B cBsA3M
C AESATEeNbHOCTBIO MPOKYPaTypHl (CT. 124) Hapsay ¢ TEPMUHOM «IIPAaBOBOE TOCY-
mapcTBo» (cT. 1).

TepMUH «3aKOHHOCTBY, KaK B OOllee Ompe/IelIeHHbIE — «BEPXOBEHCTBO 3aKOHAY,
«BEPXOBEHCTBO, BhICIIAsi cria KOHCTUTHYLMI», KOHEYHO, UMEET Ba)KHOE 3HAaYe-
HUE, HO OH ele Ooiee y30K ISl BRIPAKEHHUS BCETO CMBICTA BEPXOBEHCTBA TIPaBa,
4eM TPaBOBOE TOCYAapCTBO (C aKIEHTOM Ha rocymapctBo). CioBocoueTaHue
«BEPXOBEHCTBO IpaBa» 00JajgaeT ropaszao Ooiee MIMPOKUM COACP)KAHUEM, OHO
OTHOCHTCSI K OOIIECTBY B LIEJIOM, K Pa3IMYHBIM OTHOIICHUSM B HEM, KOTOpBIC
MOTYT U JOJDKHBI PETYIUPOBATHCS TPABOM, & HE TOJIBKO K BOITPOCAM COOIIOICHHS
3aKOHHOCTH.

OpHako ¥ TEPMUH «BEPXOBEHCTBO IPaBay 00NafaeT HEKOTOPBIMU HEeIOCTaT-
kamu. OH B OTpe/IeIICHHON Mepe UMEET HUICOIIOTHICCKHIA, JIO3YHTOBBIN XapaKTep.
3TOT TepMUH HEIOCTaTOYHO aKTUBEH, OH HE TaK JUHAMHYCH, JCHCTBEHEH, Kak
OpuraHckuii rule of law, oH B OOJIBITIEH Mepe OTpakaeT CTaTHKY, COCTOSHUE, a HE
neiicteue. C mpyrodl CTOPOHBI, aHTIIMHCKOE CIIOBOCOYETAHHE WMEET CBOW HEJIO-
CTaTK{: OHO HE OTpa)kaeT IIAaBHOTO: UJeU JOMHUHHMPOBaHU, rocrnoacTsa. Ha Ham
B3MJISIA, TIOKA YTO JIYYIIIErO TEPMUHA, YeM CIaBSHCKHN — «BEPXOBEHCTBO IPaBay
HeT. bpuTaHckoe ciioBocoueTaHue MO €ro TOYHOMY CMBICITY, Ka9eCTBO «BEPXO-
BEHCTBa» HE 0003HAYaeT, MpaBiicHUE, ynpasieHue (rule) MOXKET OBITh Pa3HBIM.
Hewmerkuii ke TepMUH M KalbKa C HETO B JIPYTUX S3BIKAX OTHOCHTCS OOIbIIe
K TIPaBOBOMY TOCYIapCTBY, @ HE K BEPXOBEHCTBY TpaBa.

[TombiTKa BBIIBUTH OCHOBHBIE COCTABIISIONIME B MOHSATHH «BEPXOBEHCTBO
mpaBa» (B TpaaMIMOHHBIX (QopMyImHpoBKax Rechtsstaat, état de droit n rule of
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law)!* 1 Haiiti HanOoOJIee TOUHBIM BApHAHT CENIaHa B YIIOMSYYTOM BBIIIE JOKJIAlIe
Benenmanckoli komuccud. BoieneHHbIe JOKIaIYMKaMU TTPU3HAKA BEPXOBEHCTBA
MpaBa B OCHOBHOM COBIIQJIAIOT C YIOMSIHYTBIM J0OKIaJ0M [ eHepanbHOTO ceKpeTapst
OOH 2004 1. u ¢ onpeneeHrneM npeacenarenss bpuTaHCKOTO HHCTUTYTa MEXKITY-
HApOJIHOTO W CPaBHUTENLHOTO MpaBa Tomaca bunremal>. B noknane Beneruan-
CKOIl KOMUCCHU YKa3aHbl BOCEMb COCTABJIAIOINUX IMOHATHUA BEPXOBCHCTBA IIpaBa:
(1) OTKPBITHIIA TOCTYH K 3aKOHY (ITOJIOKEHHS KOTOPOTO JTOJDKHBI OBITH TTOHATHBIMH
U TIpeficKa3yeMbIMH); (2) BOMPOCHI IOPUINYECKHUX IIPaB JOJDKHBI, KaK IMPaBUIIO,
peratbcs Ha OCHOBAHHM 3aKOHA, a HE MO YCMOTpeHuio; (3) paBeHCTBO mepen
3aKOHOM; (4) BIacTh JOJDKHA OCYIIECCTBISATHCS B COOTBETCTBHH C 3aKOHOM, CIIpa-
BEJTUBO M pa3yMHO; (5) MpaBa YellOBeKa JOJKHBI OBITh 3aIIUIICHBL; (6) TOMKHBI
OBITH MPEAOCTABIICHBI CPEICTBA JIJIsl YPETYJIMPOBAaHKS CIIOPOB O€3 HeONpaBIaHHBIX
M3IIEpPKEK WK oTcpodek; (7) cyapl JOJDKHBI OBITH CIIpaBeIMBRIME; H (8) rocy-
JApCTBO JIOJHDKHO COONIONATh CBOM 0O0S3aTeNhCTBA, KaK B paMKaxX MEKIyHapoI-
HOrO IIpaBa, TaKk U HAIITMOHAJIBHOTO. Cpem/l OTUX TPU3HAKOB MHOI'0 BEPHBLIX, HO,
Ha Halll B3[VIS/, B TaKO€ OIpeJeNieHre BKIFOUEeHBI HEKOTOPHIE JIUITHUE TTPU3HAKH
Hamnbonee oOrmiero xapakrepa. B pesynbrare gaercs Oomnee o0IIast XxapakTepUCTHKA
COBPEMEHHOTO JIEMOKPATHYECKOTO MpaBa M €ro MPUMEHEHMsI, 2 He OIHOTO U3 €T0
pEeIalonmx Ka94ecTB — BEPXOBEHCTBA. Ha3BaHbI HEKOTOPHIE OT/IEIbHBIE IPU3HAKH,
HO HE BBIJICJICHBI IOCTATOYHO OTYETIIMBO AIIEMEHTHI, KOTOPBIE SBISIFOTCS KBaIU-
(ULUPYIOIIMY TS SIBJICHUS] BEPXOBEHCTBA.

Hamedas ocHOBHBIE TMpH3HAKW TOHSATHS «BEPXOBEHCTBO IpaBay, Ha HAII
B3MJISi, BYKHO Ccpa3y OTCeYh OYCHb Ba)XKHBIE, HO OOIIHME XapaKTEPHCTUKHU TpaBa,
a TaKIKC YaCTHBIC IMPU3HAKU U CKOHIICHTPUPOBATh BHUMAHWE HA TOM, YTO BbIpa-
KaeT Ccymb OmMHOUuleHUli 8epxogencmesd. Takasi CyTh BhIpaKaeTcsl, BUIMMO, B Clie-
nyromeM: 1) mpaBo 3akpernisieT (Mpek/ie BCEro B KOHCTHTYIIMAX) OCHOBBI 00IIe-
CTBEHHOTO, TOCYIAPCTBEHHOTO CTPOSI U MPABOBOTO TOJIOKEHHS JTMYHOCTH; HA 3TOU
0a3e pa3BUBAIOTCS (JIOJDKHBI Pa3BHBATHCS) BCE APYTHE OTHOIICHUS B OOIIECTBE;
MPOTHBOPEYAIIHE STHM 0a30BBIM TOJOKEHHUSIM HOPMBI HE ACHWCTBYIOT; 2) TPaBO
B UTOT€ OT MMEHHU CYBEPEHHOM IMyONWYHOIN BIACTH — rOCylapCTBEHHOM BIACTH,
a B KOHEYHOM CYETE OT MMEHH BJIACTH Hapoja, OOIecTBa yCTaHABIHBAET 0O0IIIe-
CTBEHHO 3HAYMMbIE BO3MOXXHOCTH IS (PU3MUECKUX U IOPUIUIECKUX JTUIL, JPYTUX
Y4aCTHHUKOB HpaBOOTHOIHeHHfI, T.C. CYGLCKTI/IBHI)IC ImpaBa-MpuTA3aHnud U JOJIKCH-
CTBOBAHHE; OHO PETyANPYeT (CTUMYIHPYET, MOOMIPSET, OTPAHUIUBALT, 3aIIpeIacT
U JIp.) BC€ OCHOBHBIE OTHOIIEHHUS B OOIIECTBE, KOTOPHIE JOIDKHBI OBITH Yperyiu-

14" Ha Ham B3WIsII, 9TH UCXOAHBIE (GOPMYITHPOBKU 0003HAYAIOT TIOHSATHE BEPXOBEHCTBA MpaBa
HeTouHO. [To3TOMY CclipaBeTMBO TOKIAIYNK BeHEIIMaHCKOH KOMUCCHH TIPEITIOKHII BMECTO
état de droit ucionmp3oBath prééminence de droit, XoTs 1 3T0 (CJIOBO prééminence), Kak MbI
OBITATKCH TT0KA3aTh BBIIIC, HEJOCTATOYHO TOYHO OTPAKAET MICK BEPXOBCHCTBA IIPaBa.

15 Cwm.: T. Bingham, The Rule of Law, London 2010.
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POBaHBI M TIOAJAIOTCA TPABOBOMY PETYIMPOBAHMIO; 3) MPABO OMpEENsIeT Mepy
pETyIHpOBaHUs, OCYIIECTBIAEMOTO IPYTUMH BIACTSAMHU B OOIIECTBE (Hampumep,
OOILIECTBEHHOH BIACTBIO TOOPOBOJBHBIX OOBEAMHEHUH B OTHOILICHUH UX YICHOB
WU TIEPCOHAIBHON PONUTEILCKONW BIACThIO B CeEMbE); 4) BEPXOBEHCTBO IIpaBa
03Ha4YaeT CBA3aHHOCTH IMPABOM TOBEACHHUS W JEATEIHHOCTH BCEX (PU3NIECKUX
Y IOPUINYCCKUX JIUI, OObESAMHEHH, COOOIIECTB, OPraHOB TOCYIapCTBA U CAMOTO
rocynapcTaa.

[locrnenHee He Bcerga yuuThIBaeTCs Mccienoparensmu. Hampumep, Bo gpan-
IIy3CcKOll opuaudeckoi nuteparype ®@pancuc AMoH u Mumiens Tpore, roBops
0 TIPAaBOBOM T'OCYZIapPCTBE, XOTS U MPHU3HAIOT, YTO TOCYIAPCTBO «IOIDKHO JEHCTBO-
BaTh B CHCTEME IMPaBa», OMHOBPEMEHHO 3aMEYarOT, YTO B BOIIPOCE O CBSI3AaHHOCTH
rocyJapcTBa MpaBoM €CTh MpoOIieMa, IIOCKOIBKY TOCYAapCTBO UMEET CBOIO BOJIIO,
HE3aBUCHMYI0 OT mpaBal®. Ha Hamr B3DJsim, 3TOT BONPOC B POCCHICKOH Hayke
JABHO pEIIeH: TOCYIapCcTBO MMEET CBOIO BOJIO, HO OHO BBHIPA3WJIO €€ B aKTaX
MpaBa, U MIOKAa OHM HE OTMEHEHHI WM He M3MEHEHbI COOTBETCTBYIOLIHNE TOJIOXKE-
HUSI, OTH aKThl CBA3BIBAIOT M M3JABIIeE MX TOCYNapCTBO.

Be1iire Ha3BaHBI TONBKO HEKOTOPHIE TIOAXO/BI K MOHSATHIO BEPXOBEHCTBA TIpaBa.
Co3nanue Takoro MOHATUS M TeM 0Oojiee KpaTKoro ompesesieHus: TpeOyeT I0Mod-
HUTEJILHBIX UCCIIEAOBAHUN.

PE3IOME

XOoTs TEpMHUHOIOTHS HEOTAEINMA OT COAEpP’KaHMs, B CTaTb€ Pedb UAET B OCHOBHOM
0 TEPMHUHOJOTMYECKONl CTOpPOHE [aHHOTO sBIeHUsA. Vcrmonas3ys CpaBHUTEIbHBIMH,
JIUHTBUCTUYECKUH METONbI, KOHTEHT-aHaJIU3, aBTOP paccMaTpHUBaeT TEPMHUHOJIOTHIO,
MPUMEHSIEMYIO B OpUTAHCKOM, (hpaHIly3CKOH, HEMEIKOH, HEKOTOPBIX IPYTUX KOHCTHTYIIHUSIX,
BKJIIOYast KOHCTUTYLIN Ha CIIABSHCKUX SI3bIKaX, B MHBIX IPABOBBIX aKTaxX, B MEKITyHAPOIHBIX
JOKYMEHTaX, B Hay4HOW JINTEpaType Il 0003HAUCHNUS TTOHSTHI «IIPaBOBOE TOCYAAPCTBOY
U «BEPXOBEHCTBO TIpaBay (MHOTIA MCIIONB3yeTCs TaKKe TEPMHH «TOCIOJCTBO IIPaBay).
IToxa3aHel pa3nuuus B MPOUCXOXKICHUH, COAEPKAaHUU U 3HAYEHUU 3TUX CIOBOCOYETaHUH
B PYCCKOM, HEKOTOPBIX WHBIX CIIaBIHCKMX M Jpyrux si3plkax B 3amagHod Espome.
B crarpe yka3zaHBI HEAOCTATKH HEKOTOPHIX TEPMHHOB, OTPAHMYCHHUE CONICPIKaHUA
MIPUHIUIIA BEPXOBEHCTBA IPaBa MOHATHEM BBICIICH FOPUINYECKONW CHIIBI KOHCTHUTYIIHH,
KOHCTUTYIIMOHHOCTH, 3aKOHHOCTH WJIM yKa3aHHEM Ha 0coOylo pOJib 3aKOHa B CHCTEME
HCTOYHMKOB IIPaBa. ABTOpP PacCMaTpUBAET OMPEAEIECHUS «BEPXOBEHCTBA MPaBay, KOTOPLIE
JJaHbl HEKOTOPBIMU ABTOPUTETHBIMHM MEXKIYHApPOAHBIMH OPraHU3ALUAMH, MpeiaraeT
YTOUHEHUS TaKUX OIPEACICHUM.

16 Cwm.: F. Hamon, M. Troper, Droit constitutionnel, Paris 2007, c. 79.
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THE RULE OF LAW IN THE TERMINOLOGY OF WESTERN
AND EASTERN EUROPEAN LANGUAGES

Although the terminology is inseparable from content the article discusses mainly
terminological side of the phenomenon. Using comparative, linguistic methods, content
analysis, the author examines terminology used in British, French, German, some other
constitutions, including the constitutions in Slavic languages, other legal acts, international
documents to refer to the concepts of «state of law» and «rule of law» (sometimes also
used the term «supremacy of law»), showing the differences in the origin, content and
meaning of these phrases in Russian, some other Slavic languages, and other languages
in Western Europe. The article listed the shortcomings of some terms, limit the content
of the rule of law concept by higher legal force of the Constitution, the constitutionality,
legality or the special role of the law in the system of sources of law. The author examines
the definitions of «rule of law», which given some credible international organizations
offers clarification of these definitions.
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the principle of legality, definitions
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STUDIA T ANALIZY

LIBeTHBIE peBomoH, ObLTH BOCHpUHATH Poccreil kak HacTyruieHne 3amaia
Ha MOCTCOBETCKOE NMPOCTPAHCTBO MpPHU MOMOIIM HOBEHIIHX MOJUTHYECKUX TEX-
nHonoruii. Ceeprkenne Biaactu B Cepbun (2000 1), I'py3um (2003 r.), Ykpaune
(2004 u 20132014 rr.), Keiprezcrane (2005 u 2010 rr.), u B Apmenunu (2018 1)
a TaKKe aKTHBU3ALMA Pa3IMYHBIX ONMO3WUIMOHHBIX CTPYKTYP B APYTUX 4acTsiX
pernona (Hampumep, maccoBble mporectbl 2005 1. B Y3bekucrane, 2008 r.
n 2015 r. B Apmennn, 2010 1. B benapycu, 2011-2013 u 2017 rr. B Poccun), mpu-
BEJIM K PE3KOMY M3MEHEHHUIO HE TOJBKO KOHLENTYaJbHBIX OCHOB BHEIIHEH MOJH-
Tku Poccuu, HO M cIOCOOCTBOBAIHM YKPEIIIICHHUIO TOCTCOBETCKUX aBTOPUTAPHBIX
cucreM!. AHaIM3UPYsI [IBETHBIE PEBOJIOLINH, HCCIIEI0BATEIN CXOASTCSI BO MHCHUH
OTHOCHUTETIbHO OCHOBHBIX OCOOCHHOCTEH, OObEAMHSIOMNX BCE MPOM3OLICALINE
nporecTbl. MHOTHE aBTOPHI 0OpamaloT BHUMaHHE Ha TO, YTO B CIIy4asix COOBITHIA
B Cepbumn, I'pysun, Ykpaune n KoIpreiscraHe TpygHO TOBOPUTH O PEBOJIOLMAX
B KJIACCMUYECKOM CMBICIIE 3TOro cioBa. Kiaccuueckoe MOHMMaHUE PEBOIIOLMU
CBSI3aHO C HACHUJIMIEM, B TO BpPEMs KaK B IIBETHBIX PEBOJIOIMSIX MBI UMEIHN JAEJI0
C ICUCTBUSAMH, B KOTOPHIX HE ObUIO IMPHUMEHEHO HacuIIue.

1 A.D. Tammy, J.A. JIymHukoB, Texronocuu ygemuwvix pesonoyuii, Mocksa 2010; C.I". Kapa-
Myp3sa, A.A. Anexcangpos, M.A. Mypawkun, C.A. Tenerun, Pesonoyuu na sxcnopm,
Mocksa 2006; @.Y. Durnans, [Hoanwiii cnekmp domunuposanust: Tomanumapuas demoxpa-
mus ¢ Hosom mupoeom nopsioxe, Cankr-IlerepOypr 2010.
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[MaBen BaeB muier, 4To IBETHBIC PEBONIONUU MOXXHO paccCMaTpUBATh Kak
«MaccoBbI€ MPOTECTHl MM MHUPHBIE (aHII. unarmed — 0e30pyXKHBINH) BOCCTAHUS,
LENBI0 KOTOPBIX OBLIO M3MEHEHHE 4epe3 BBHIOOPHI MOMYIEMOKPATHYECKOTO HIIH
KBa3U-IEMOKPATHIECKOr0 pexknman2. [ToXoxkue 3JIEeMEHThl BKIIOYAIOT B CeOst
taxke omnpeneneHus Jlonaxa O’bukeiin (Donnacha Beachain) u Abens Ilomese
(Abel Polese) BbipaxeHHast BO BCTYIHTEIBbHOM cTarbe K KHUTe «l[BeTHBIE peBo-
JIFONAY B OBIBIIMX COBETCKUX peciryonukaxy. COrtacHO MM IIBETHBIE PEBOITIOIIUH
OTHOCSITCA K HEHaCWIbCTBEHHBIM (non-violent) akuusiM MpoTecTa, B pe3ysibrare
KOTOPBIX JIOXOAUT J0 CBEPIKECHHSI aBTOPUTAPHBIX PEKMMOB>B IEPBOM JIECATUIICTUH
XXI Beka*.

IlepBoe U3 3TUX OINpEAEIEeHNH JONOJIHUTENBHO NOAYEPKUBACT MOTUTHUECKUH
XapaKTep PEeBONIOLUH U BBIIBUTAET Ha MEPEAHUM TUIaH 3HaueHne BeIOOpoB. LlBert-
HBIC PEBOIIOIMH, CIIEIOBATENBHO, OyAy4H SBICHHEM W3 OO0JACTH TONUTHKHU, HE
MIPUBENM K U3MEHEHMSM Ha YPOBHE COLMAJIbHOW CTPYKTYpHI (Kacaroluecs Iiy-
OOKMX HM3MEHEHH B COLMAJIbHOM MOPSIKE, CBI3aHHBIC C (PYHKIMOHUPOBaHHUEM
TOJIMTUKY, SKOHOMHKH M KYJBTYPBI) WU IepepachpeieiieHus] COOCTBEHHOCTH.
Jlo3yHru 3THX PEBOMIOLUI UMENIN TaKKe CTPOTO MOJIUTHIECKUN XapaKTep, B TOM
CMBICIIE, YTO OCHOBHOM WX LENbI0 OBUIO M3MEHEHHE MONUTHYECKOH CHCTEMBI.
B omnmumne oT TpajJMIMOHHBIX KOHIIEHIIMH PEBOIIOIMHU, MPOTECTHl MOCTKOMMY-
HUCTHYECKOTO MMPOCTPAHCTBA HE MPOBO3MIAIIANN YTONNIECKUX JI03yHroB. Ckopee,
TpeOOoBal N3MEHEHHUS! aBTOPUTAPHOTO CTaTyC-KBO M CO3/IaHHS AEMOKPAaTHIECKOTO
MopsAKa 3aMaJHOTO Xapakrepa. BaxHol o0mieil yepToil Bcex IBETHBIX PEBOJIIO-
LU OBUIO OTCYTCTBHE AEMOKPATHYECKOW MOJIUTHYECKOW CHCTEMBI B IOPEBOIIO-
LIUOHHBIH neproa. OnHaKo BaXHO OBIJIO U TO, YTO HU OJMH U3 PEKUMOB HE UMeEIN
TOTAUTAPHOTO Xapakrepa, Ooiee TOro, A0 ONMPEAETICHHOTO YPOBHS JOIYCKa
cBOOOY BBIPAXECHUS MHEHUS, TEPIIUMOCTh K OMIO3MLIMU M CBOOOLY CPEACTB
MaccoBOi HH(pOpPMAIHU. DTO OOBICHSET, T0OYEMY PEBOIIIOLMH yaaluck B [py3uu,
B YKpanHe 1 B APMEHHH, HO 3TO ObUTO HEBO3MOXXHO B AzepOaiimkane, ApMeHNH
(mo cobwiTuit 2018 1.), benapycu, He ToBOps YK 00 Y30ekucTaHe?.

2 PK. Baev, 4 Matrix for Post-Soviet Color Revolutions: Exorcising the Devils from the
Details, «International Area Studies Review» 2011, T. 14, Ne 2, c¢. 3-22.

3 ABTopuTapHas TMOJUTHYECKAs CHCTEMa OCHOBAaHA Ha BJIACTH XapH3MATHYECKOTO JHIEpa
wii apMun. OUeHb 9acTO XapaKTePU3yeTCsl ONMPeeICHHBIMU IEMOKPAaTHISCKUMH MTPU3HA-
KaM{ ¥ HHCTUTYTaMH, TAKHUMH, KaK, HalIpEMep, BBIOOPHI, OJJHAKO OHU HE UMEIOT OOJIBIIOro
MPaBOBOTO U MOJIUTHIECKOTO 3HaUYeHHUs. B OONBIIMHCTBE MMOCTCOBETCKHX TOCYIapCTB aBTO-
puTapHasl BIAaCTh COCPENOTOUEHA B PYKaX MPE3UACHTA U ero ONMIDKaHIIero OKpYKeHHsL.

4 D. Beachain, A. Polese, Introduction, [in:] D. Beachain, A. Polese (eds.), The Colour Revo-
lutions in the Former Soviet Republics: Successes and Failures, Routledge, New York 2010,
c. 3-10.

5 Tawm xe; PK. Baev, A Matrix for Post-Soviet Color Revolutions..., c. 3-22; M. Muna-
KOB, «L{gemnuie pesontoyuuy @ NOCMCOBEMCKOM Mupe: npudunsl U nocreocmeus, «Oommas
tetpaap» 2012, No 2-3 (59); ,, [Jeemnas pesomoyus” unu..? Kmo 6 peanvHocmu cmoum
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XapakTepHO, YTO I[BETHBIC PEBOJIOINH 3aKOHUUITUCH YCIIEXOM B TOCYIapCTBaxX
MSTKOTO, 3JIEKTOPAIbHOTO aBTOPUTAPH3MA, OCHOBBIBAIOIUX CBOIO JIETUTUMHOCTD
Ha IUKIMYECKH MPOBOAUMBIX M HEOTHOKPATHO (hanbCUPHUIMPOBaHHBIX BEIOOPAX.
ONEKTOPaTbHBIA aBTOPUTAPU3M, OWH W3 THUIIOB aBTOPUTAPHOU IMOIUTHUICCKOM
CHCTEMBI, XapaKTepHU30BajIcs HATMYMEM MHOTOIIAPTUHHBIX MApIaMEHTCKUX BBIOO-
POB, HJIM MHOTOTIAPTUHHOM MCTIOTHUTENBHOM BIacTu. BrIOOpHI, 0MHAKO, COMPOBO-
KJIAIUCHh TTyOOKHMHU W CHCTEMATHYECKUMU HApYIICHUSIMU TIPHHITUIIOB CBOOOJIBI
U CIIPaBEIIMBOCTH, OTPAHMYMBASL YUCIO OIMO3UIHOHHBIX MApTHH, OMOKUPYS X
JeATeNbHOCTD U PardbcuPUIMpyst BEIOOpHL. Danbcuukanust noxpasymMeBania Hesa-
KOHHOE BMEIIATeILCTBO B M30MPATEIbHBIN MPOIIECC, HANPABICHHOE Ha 3aBEIOMO
HEIOCTOBEPHOE YCTAHOBJIECHHE UTOrOB BhIOOPOB. OCyILIeCTBIsUIaCh OHA IIyTEM
YBEIIMUCHHUS YHCIa OTAaHHBIX TOJIOCOB 32 CBOMX CTOPOHHHMKOB, M/HMJIHM COKpa-
MIEHUSI YHCJIA TOJIOCOB 3a TMOJUTUYECKUX ONMOHEHTOB. BEIOOPHI ObUIN peanbHOI
BO3MOKHOCTBIO JUTS ONIO3ULNH, TaK KaK MO3BOJISUIN JIETKO KOHCTPYHUPOBAaTh pas-
JeTICHUE Ha «MBD» B «OHW». Kpome Toro, BEIOOPHI IPeI0CTaBIISUIA BO3MOKHOCTD
nepenayr MHEHUS 4depe3 diekropar. JIumenne 3Toro manca mytem ¢anbcudu-
Kaluy BHIOOPOB OBUIO TOMYKOM K AEHUCTBHIO. BBIOOpPHI, Takum oOpas3om, co3na-
BaJI BO3MOXKHOCTH JJISI AEMOHCTpHpoBaHHsA. MoOunn3anus B 3TO BpeMsi ObLIO
OTHOCHTENIFHO 0€30MacHOM W3-3a MPUCYTCTBUS WHOCTPAHHBIX HaOIltomaTeseH.
[IpaBuTensCcTBa, CleAOBAaTENIFHO, HE MOIIM MpuOerath K Hacwimioo. Pempeccun
OIIIO3UIIMY B MIEPUOJ MEKIY BEIOOPaMHU MOIVIM OCTaBaThCsl HE3aMEUECHHBIMH, 3aTO
TOJIOC OIIO3WIIMK BO BpeMsi M30MpaTeNbHON KaMIIaHWW TIOJydYad BHYTPEHHUIM
U MEXIyHapoIHbIH pe3oHaHc. [loaToMy BakHO OBUIO MPOBECTH HE3aBUCHMBIE
OIPOCHI OOIIECTBEHHOTO MHEHUS M HAOMIOAEHHS 32 BEIOOPaMHU CO CTOPOHBI He3a-
BUCHMBIX HaOIromaTeneiio.

Jpyrum BaXHbIM (akTopoM Obl1a OObEOUMHEHHAs OMIO3ULMS, HaJUYue
XapU3MaTHUECKUX JUACPOB U MaTepHajbHas MOIAEP:KKa CO CTOPOHBI IKOHO-
MudeckuX dUT. OObeMHEHNE OIMMO3UIMU OBbUIO TaK)KEe BAXKHO JJIsi BHEIIHUX
MEXIYHAPOIHBIX CYOBEKTOB, KOTOPBIE MOMYYMIN SIPKUN M YeTKUM CUTHAal, Kyaa
HaNpaBUTh CBOIO TOAJEPKKY. Hamnune marepuaibHBIX, OpraHU3alMOHHBIX
W KaJIpOBBIX PECypCOB, MPOUCXOSIINX W3 BHENIHUX HMCTOYHUKOB, OBLIO Oue-
penHOl XapaKTepUCTHUKOW BCEX LBETHBIX peBomouuid. Ilogmepxka co CTOpOHEI
3apyOeXHBIX JJOHOPOB M OpraHu3aluii, HarnpuMmep Takux, kak Arenrcrso CIIIA
MO MEX/YHApOJHOMY pa3BUTHIO, BIOpO MO BOmpocam JIEMOKpaTHH, TIpaB 4eio-
Beka u tpyna rocaenapramenta CIIA, MacTuTyT AnpOepra DiinmireiiHa (Albert

3a Huxonom Iawunanom?, «Sputnik Apmenus», 17.04.2018; F. Weir, Armenia is having
a ‘color revolution.” So why is Russia so calm?, «The Christian Science Monitor»,
26.04.2018.

6  PK. Baev, 4 Matrix for Post-Soviet Color Revolutions..., c. 3-22; D. Beachain, A. Polese,
Introduction..., c. 3-10.
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Einstein Institute), Hammonansaeii houa B mommepxky aemokpatuu (National
Endowment for Democracy), MexIyHapOIHBIH PeCITyOTUKAaHCKUH HHCTUTYT
(International Republican Institute), HartmoHanbHbIM JeMOKpaTHUECKU HHCTUTYT
(National Democratic Institute), [lom Co6ons! (Freedom House), Mexaynapo-
HBII [EHTp HeHacWIbCTBeHHBIX KoH(mKTOB (International Center for Nonviolent
Conflict), ®oun Eppa3sus (Eurasia Foundation), opranuzamnus [xopmka Copoca
« @onugpl OtkpeiToro OO6mecTBay, Opranm3aius Mo 0e30IaCHOCTH U COTPY-
HuyecTBy B EBpore, cBa3anubix ¢ EBponelickum Corozom n CHIA, mo3Bonuiau
OKazaThb JIaBJIICHHE Ha MPABALIYIO BJIACTh, HOIYYUTh CPEACTBA [T MOOMIM3AIMN
TPaXKAAHCKOTO OOIIECTBa, MOJJIEPKATh PAa3BUTHE HE3aBHCHUMBIX OT TOCYIapCTBa
CMMU u opraHu3oBarh aknuy nporecta’.

CoBMecCTHBIE JEHWCTBHS TPaXKJAHCKOTO 00IIecTBa M O0BETUHEHHOM OMIO3H-
UM, TIOJIEP’)KUBAEMbIE BHEIIHUMH CYObEKTAMH, TIO3BOJIMIIM PEan30BaTh JBOM-
HYIO cTpareruto. Bo-nepBeix, peub 1j1a 0 JUCKPEAUTALMN PEXXUMa U, BO-BTOPBIX,
B CKJIOHCHHH JIIOACH WATHU TOJIOCOBaTh. JTa CTpaTerus Oblla OCHOBaHA Ha yOek-
JICHUW, YTO HEMOMYJISIPHBIN PEXKHIM 3aX0UeT MPU3HATH HENIEHCTBUTEILHBIMA UTOTH
BBIOOPOB. B Takoil curyanuuy jroau IODKHBI OBUIM BBIMTH Ha YIUIBI U HavaTh
BCeoOIIyI0 3a0aCTOBKY, KOTOpasi 3aCTaBUT MPAaBUTEIBCTBO YHTH B OTCTaBKY. JTH
CTpareriuy OBUTH OCYIIECTBUMBI OJIaroiapsi CHiIe BIUSHUS JIEMOHCTPAIMH U BbIpa-
OOTKE aKTOpaMH Ipa’kIaHCKOro o0mmecTBa 3G (HeKTUBHBIX perepTyapoB mpoTecTas.
IMocne ycnexa pesomtoruu B CepOun aKTUBUCTBI OCHOBaIM LleHTp HeHacHIIb-
CTBEHHOTO CONPOTHBIECHUSI, [IEJIbI0 KOTOPOTO OBUIO MH()OPMHPOBAHUE O METONIAX
MHUpHOTo npotecta. AKTHBUCTHI U3 [py3un, Ykpaunsl u Keipreisctana ocrasa-
JICh B KOHTAaKTE ¢ cepOamu, MONb3YsCh MX 3HAHUSMH, KacaloIUMHCS cIIocoOO0B
MoOuIHM3anuu obecTsa’.

ITponecc mMoOmnu3anuu U oOydeHHs ObUT ABYCTOPOHHHMM. YUMIIHCH He
TOJIBKO MPOTECTYIOUINE, HO U aBTOPHTAPHBIE PEKHMBI, KOTOPbIE BHHMATEIBHO
CIICIMIIN 32 IBETHBIMU PEBONIONMAMH. Hanbonee THIMHYHBIM MPUMEPOM OBLIO
OrpaHUYEeHHE BO3MOXHOCTHU ocyuiecTsiaeHus neicteuil HITO, nonyyaromux 3apy-
OexxHOE (UHAHCHPOBaHKE, WINM OTKa3 B BbLAYe BU3 3alaJHBIM HaOIIOAATEIISIM.
Esrennit ®unkens (Evgeny Finkel) m Unxak bpynssrit (Yitzhak Brudny) mpu-
BOJSIT HECKOJIBKO CIIOCOOOB pEearnpoBaHUsl HEAEMOKPATHYECKHX IOCYJapcTB Ha
BCHBIILIKA LBETHBIX PEBOMIOLMI. Bo-mepBbIX, MHOTHE CTpaHbl OTBETHJIH H30JIs-

7 Tam xe; M. MunakoB, «[{eemnvie pesonioyuuy...; A.A. Kazanues, IHoiumuka cmpan
3anaoda ¢ Llenmpanvroii A3uu: Kiouedvie Xapakmepucmuky, OulemMmyvl U npomugopetus,
Mocxksaa 2009. c. 108.

8 N. Shukuralieva, A. Lipifiski, Kolorowe rewolucje jako innowacyjny mechanizm mobilizacji
spotecznej i zmiany wladzy na obszarze postradzieckim, [B:] A. Kaszkur, A. Laski (pex.),
Wyzwania innowacyjnosci w sferze publicznej, Bydgoszcz 2015, c. 77-92.

9 PK. Baev, 4 Matrix for Post-Soviet Color Revolutions..., c. 3-22.
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IUel, HarpuMep, OTPAaHUINBAs JOCTYIT HACENCHUS K MHPOPMAITHH O PEBOJOITHSIX.
Bo-BTOpBIX, MaprUHATU3UPOBAIIN OIITO3UIMIO C ITOMOIIBI0 MAHUITYJSINHA W30H-
paTenbHBIM 3aKOHOAATENILCTBOM WM MaccoBoi kpuTukoit B CMMU. B-tperbux,
yAyYIIadd CUTYAIHUIO TPYII, KOTOPbIe MO Obl B30YHTOBaThCs. B-4eTBEpTHIX,
MpHOeTaNn K PerpeccusM, K JIUIIEHUSIM paOOThl WM HHBIX UCTOYHUKOB JTOXOOB
JIIONIeH, KOTOPBIC MOJNEPKUBAIA M aruTHUPOBAIM 3a MPOTECThl. B-MATHIX, ObLIO
WCIIOJIb30BAHO YBEIEBaHUE B IIEISIX TepeyOekIeHUsT O0IecTBa, YTO IBETHEIC
PEBOIIOIMA TIPOTHBOPEYAT UCTOPUH, TPAAHUIUSAM U CaMOOBITHOCTH TOCYIapCTBa
U CIIOHCUPYIOTCSI CO CTOPOHBI 3apyOeXKHBIX CTpaH, UMEIOIINX COBEPIIEHHO pa3-
HBIe HHTEpECHIY,

Bomnpocsl, kacaromnuecs MOMMTHYECKUX TIPaB U CBOOO Tpa)IaH CTall 00b-
CKTOM CEKBbIOPHTU3AIMKA M ObUIM BKJIOUEHBI B NPOOJIEMATHUKY OE30MaCHOCTH.
Takum obpazom, TpeOGoBaHUS CBOOOMHBIX W CHPABEIIMBBIX BHIOOPOB, JOCTYyTA
K nHpOpMAIHNH, a TaKXKe Opyrue (OpPMBI MOIUTHIECKOW aKTUBHOCTH TPaKIaH
MOJIYYMITA HOBYHO MHTEPIIPETAIINIO KaK, TPEOYIOINE YPE3BbIUaliHBIX Mep, UCTOY-
HUKH YTPO3bI SK3UCTEHIIMAILHOTO Xapakrepa. B cBoro ouepens, co3nana oHa BO3-
MOXHOCTb JISTUTUMU3UPOBATH PA3IMIHbIC, Ype3BbIYANHBIE ISHCTBUS BIACTEH, KakK
OrpaHWYeHHUs MpaB TpakAaH Ha oOMeH MH(popMaluel, Ha cBoOOAy coOpaHMiA,
a TaKKe JEeSITeHHOCTH KOMMEPYECKHX W PEJMTHO3HBIX OpraHu3alui, KOTOphIe
COMPOBOXKAATIHMCH PACHIMPEHUEM MMOJTHOMOUYHIA CHIOBBIX CTPYKTYp!l.

AKTBI CEKbIOPUTH3AINHU 00IIECTBEHHO-TIOIUTUIECKOT0 MPOCTPAHCTBA UMENTN
OUYEHb CEPBbE3HBIC IOCIEICTBUS HE TOJBKO ISl POCCUHCKON IONMTHYECKOU
Y aJMUHUCTPATHBHON cucTeM. BOCIpHHUMAIIMCh OHU TakXe KaK HOPMAaTHBHEIE
MOJICITY JIJIsI PUHSATHUS aHAJIOTUYHBIX PEIICHUH Ha TOCTCOBETCKOM IMPOCTPAHCTRE.
B cucreme mpaBoBOTO peryjaMpoBaHHUs Kacaloch 3TO 3aKOHA 00 «HMHOCTPAHHBIX
arerrax»!2 (2012), 3akona o murtunrax!3 (2012), 3akoHa 0 «UYEPHBIX CIUCKAX»

10 Cwm.: E. Finkel, Y. Budny, No more colour! Authoritarian regimes and colour revolutions
in Eurasia, «Democratization» 2012, T. 19, Ne 1, c. 6; V. Silitski, Contagion Deterred:
Preemptive Authoritarianism in the Former Soviet Union (the Case of Belarus), CDDRL
Working Papers. Stanford University, 06.2006, Ne 66; A. Libman, Models of economic
integration — Russian and post-Soviet experience, IE RAS 2009, c. 209.

11 B. Buzan, O. Wver, J. De Wilde, Security: A New Framework for Analysis, London: Lynne
Rienner Publishers 1997.

12 ®denmepanbusbiii 3akoH ot 20.07.2012 N 121-®3 (pen. ot 04.06.2014) O BHeceHUHU M3MeEHE-
HUH B OTJeNIbHBIE 3aKOHOAATENbHBIE aKThl Poccuiickoit deneparyii B 9acTH peryIMpOBaHUs
JIEITEILHOCTH HEKOMMEPUYECKUX OPraHM3alMi, BRIMONHAIONMX (QYHKIUN HHOCTPAHHOTO
areHtay, «Poccwuiickas razeray», (nara oopamenus: 06.06.2014).

13 ®enepanbhbiii 3akoH 0T 8 uroHs 2012 . N 65-®3 O BHecenunu usmeHenuii B Komexe Poc-
cuiickoii Penepanyu 00 aIMUHUCTPATUBHBIX NpaBOHapymeHusX u dexepaibHbIA 3aKOH
«O coOpaHMsX, MUTHHTaX, JEMOHCTPALMIX, IECTBHAX U MUKETUPOBAHMAXY, «Poccuiickas
razeray, (nara oopamenus: 09.06.2012).
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caiito!4 2012), 3akoHa, pacimupsronieid mousTue rocusmensr’® (2012), 3akoHa
«0 HEeXenaTeNbHBIX opraHu3amusax»!® (2012), 3akoHa 00 OTBETCTBEHHOCTH 3a
«Iporarasay HeTpaJUIUOHHBIX CEKCyalbHbIX OTHOLIeHHI»!7 (2013), 3akoHa
0 CIeXKe 3a Tosb3oBaresimMu B MuaTteprere!® (2013), 3akoHa 00 oTKas3e OT MpHo-
puteTa MexayHaposaHoro mpasal® (2015), 3akoHa 00 yXeCcTOueHUN HaKa3aHUM 3a
TEPPOPUCTHUYECKYIO JIESITENBHOCTh M PACIIUPEHHN MOJTHOMOUMI CIIEACTBEHHBIX
opranos?? (2016), 3akoHa O JOTOJHHUTEIBHBIX AHTHTEPPOPUCTHUCCKUX MEpax
B nH(opmanmonHoi chepe?! (2016), 3akoHa 0 JOCTYNE K MarepuaiaM Hexena-
TenbHBIX opranu3anuii 1 0 CMU- «uHOcTpanHbIX areHtax»?2 (2017) u ap. [pus-
LUTIBI ¥ HOPMBI, COIEpIKAIINEecs B 3THX 3aKOHAX BITOCIIEACTBUU OBLIM 3aMMCTBO-
BaHbI 3aKOHOAATESIMU B YKpauHe (BO BpeMs IpaBlieHHs mpesuieHTra Bukropa

14 Mdenmepanbubiil 3akoH 0T 28.07.2012 Ne 139-®3 O BHecennn u3MeHeHuit B PenepanbHblit
3aKoH «O 3amuTe Aerei 0T HHpopMaluK, TPUUUHSIONIEH BPEI UX 370POBbIO U Pa3BUTHIO»
U OTJIeTIbHBIE 3aKOHOAATENbHBIE akThl Poccuiickoit @enepanun, «Poccuiickas razeray, (nata
obpamenus: 30.7.2012).

15 Mdenmepanpubiii 3akoH ot 12.11.2012 N 190-®3 O BHeceHHWM W3MEHEHHH B YTOJOBHBIM
konekc Poccuiickort @eneparnu 1 B ctarpio 151 YromoBHO-TpoIrieccyaibHOTO KOAEKca
Poccuiickoii @enepanuu, «Poccuiickas raseray, (nara oopamenus: 14.11.2012).

16 denepanbHblil 3aK0H OT 28.12.2012 Ne 272-D3 O Mepax BO3ACHCTBHS Ha JIHII, PUYACTHBIX
K HapylIEHHsSM OCHOBOIOJAralolMX IpaB U CBOOOJ YeNIOBEKa, IpaB M CBOOOJ rpaxkIaH
Poccuiickoii @enepannu, «Poccuiickas raseray (nara obpamenus: 29.12.2012).

17 Mdenmepanbusbiii 3akon oT 29.06.2013 N 135-®3 O BHECeHHH W3MEHEHHI B cTaThio 5 Dejte-
panpHOTO 3aKoHa «O 3aIuTe JeTeil oT MHPOPMAIMHU, PUUYUHSIONICH BpEa UX 3J0POBBIO
U pa3BUTHIO” M OTAENbHBIE 3aKOHOHIaTeNbHble akThl Poccuiickoit denepanuu B memsix
3alIMTHI €Tel OT MHPOPMAIIMH, MPONAaraHAupPYyOLeH OTPULIAHNWE TPAJUIIMOHHBIX CEeMEH-
HBIX IIeHHOCTe», «Poccuiickas raseray, (nara oopamenus: 02.07.2013).

18 Mdemepanbubiii 3akoH oT 21.12.2013 . N 369-®3 O BHecennn m3MeHeHni B PeepaibHblii
3ak0H «OO0 OmepaTHBHO-PO3BICKHONW AEATENHHOCTI» H CTaThio 13 demepanbHOrO 3aKoHA
«O denepanbHoit cayxbe OezomacHocTH», «Poccuiickas raszera», (mara oOpaieHUs:
25.12.2013).

19 ®enepanpHbli KOHCTUTYIMOHHEI 3akoH oT 14.12.2015 Ne 7-®K3 O BHeceHHH H3MEHe-
Huil B OenepanbHblii KOHCTUTYLMOHHBIN 3akoH «O Koncrurynuonnom Cyne Poccuiickoit
®enepaunny», «Poccuiickas razera» (nara oopamenus: 16.12.2015).

20 MenepanbHblii 3ak0H 0T 06.07.2016 Ne 375-®3 O BHeceHMH M3MEHEHHH B YTOJOBHBIH
konekc Poccuiickoit denepariu 1 YroiaoBHO-IIpoIiecCyanbHbIi Koneke Poccuniickoit dene-
panuy B YacTH YCTaHOBICHHS IONOJHUTEIBHBIX MEp MPOTUBOACHCTBUS TEPPOPUMY
u obecrieueHus oOuiecTBeHHOM Oe3omacHocTH, «Poccuiickas rasera», (nara oOpamieHus:
11.07.2016).

21 ®enepanpubiit 3ak0H 0T 06.07.2016 Ne 374-®3 O BHeceHun usMeHenuit B OenepanbHbIi
3akoH ,,0 MPOTHUBONECHCTBUM TEPPOPH3MY”~ W OTIENbHBIE 3aKOHOAATENbHBIE akThl Poc-
cuiickoii denepanuu B 4acTU yCTAHOBJICHHS JOMOIHUTEIBHBIX MEp MPOTHBOIACHCTBUS
TeppopusMy u obecniedeHus: o0IIeCTBeHHON Oe3omacHocTH, «Poccuiickas razera», (nara
obparuenus: 08.07.2016).

22 OepepanbHbiii 3ak0H OT 25.11.2017 Ne 327-®3 O BHeceHuu u3MeHeHwil B crarbu 104
n 15-3 denepanpHoro 3akona «O0 wuHpoOpManuH, WHPOPMAIHMOHHBIX TEXHOJOTHIX
u o 3ammre nHGOpManum» U cTaThlo 6 3akoHa Poccuiickoit denepannn «O cpencrBax
MaccoBoit uadopmanum», «Poccuiickas razeray, (nara oopamenus: 27.11.2017).
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SlnykoBuua?3), Benapycu, Y3bekucrane, Kazaxcrane, Keiproizcrane, TapKuku-
craHe U AsepOaiimxaHe. AKTbl CEKbIOPUTH3ALUHU TO3BOSUIM CMEHHTH COOTBET-
CTBYIOLIME HJIEHTUYHOCTH M CHCTEMBI mpeacraBieHus. PopMupys B cucreMe
B3IVISAZIOB HACEJICHHS «YIPO3bI I[BETHBIX PEBOJIONHUIN2Y U «yrpO3bl CBEPIKECHUS
BJIACTH MHOCTPAHHBIMH areHTaMu», MPHU3BIBATH K CPOYHBIM U CIHEIHAJIbHBIM
MepaMm, HalpaBIeHHBIM HA TO, YTOOBI OOPOTHCS C ITON Yrpo30iiZd,

HecMotps Ha TO, 9TO B IBETHBIX PEBONIOIMIX YYaCTBOBAIM pa3IMYHbIC
OOIIEeCTBEHHBIE TPYIIBI, ABIKYLIEH CHJIOW NMPOTECTOB OBUIM OOLIECTBEHHBIC
JIBHDKEHUS], CO3aHHbIE MOJIOAEXKbI0. JIeHCTBUS, MPEANPUHATBHIE STUMH JIBHXKE-
HUASMH, OBUTH Ba)KHBIM TOJTYKOM JUISI MOOMIHM3anuu obmectBa. B mmreparype
MOJIOAEKHBIM JBIDKEHUSIM JAeTCsl CIeNyIollee ONpeleNeHue: MpeanpUHsThIE
MOJIOZICKBIO «OPTaHM30BAHHBIE U CO3HATEJIbHbIE MOMBITKH BHECEHUS] U3MEHEHUS
B OOIIIECTBEHHBIH CTPOW WMJIM BBICTYIUICHUS MPOTHB Hero»26. CaMbIMH H3BECT-
HBIMH MOJIOJEKHBIMH ABHXCHUSIMH, IIPUHSIBIIUMH YIacCTHE B LIBETHBIX PEBOJIIO-
usix, seisiiorest «Otmop» B Cepbun, «Kmapal!» B ['py3un, «I[lopal» B Ykpaune
n «Ken-Kem» u «bupre» B Keipreizcrane. Mx mensmu Obu1H opMHUpOBaHHE
YyBCTBA IPAXKIAHCTBEHHOCTH, HaJISKAbl HA MEPEMEHbI U YOCXKICHHUS, YTO CTOUT
NPUHATH y4acTHe B BBIOOpPaX, a TaKKe: CIIOCOOCTBOBATh COSTUHEHHIO Pa3THUHBIX
COLMANBHBIX TPYIIT; OKa3bIBaTh MOMOIIb KaHAWJATaM OT OMIO3UINH B 3ddek-
TUBHOH paboTe C 3IEKTOPaToM; MOOMIM30BATh JIIOAEH Ul Y4acTHsi B MUTHHIaX,
MPOTECTax U MEPONIPHUSATHSIX, CBI3aHHBIX C KaMIIaHUEH; pa3riamaTh GpakTsl paib-
cuduKauy BEIOOPOB, 1, HAKOHEI, BECTH MOATOTOBKY K MPOTECTHON aKTHBHOCTH,
HarpuMep, MyTeM oO0yueHHs TAaKTHKE HEHACWJIbCTBEHHBIX aKIUH MPOTECTa.

Jemwxenue «Otnop» 6bu10 ocHOBaHO 10 okTa0ps 1998 I. 1BaALATHIO CTY/ICH-
TaMH, TIPUHIBIIMMHE y4JacTre B Oojee paHHUX aeMoHcTpamusax 1996 n 1997 rr.
Wx xapaktepHOil 4epToil ObLTO OTCYTCTBHE IEHTPATM30BaHHOW HEPapXUIeCKOM
CTpyKTyphl. [IponcTekano 370 U3 omaceHus, YT0 PyKOBOIAUTEIM IPABUTEILCTBA
MOTYT KOONITHPOBATh PYKOBOAWTENICH MBM)KEHUS W TaKUM 00pa3oM BOCIIpEIST-
CTBYIOT ero pabore. BHadane nenbio IBHXEHHS ObLIIO IPOTHBOACHCTBHE NPaBH-
TEJIbCTBEHHBIM pEMNpEecCusiM, HaIllpaBIE€HHBIM IMPOTHUB CTyAeHTOB benrpaackoro
yauBepcurera. CumBosioMm «Otmopa» ObIIT CHKaThI KyJTaK, KOTOPBIA TOHKEH OBLT

23 Hanpumep cm.: P. ToHuapeHko, 3aKoH 00 «MHOCTPAHHBIX areHTax» IMOSBUIICS U HA YKpa-
une, «Deutsche Welley, (nara obpamenus: 16.01.2014).

24 Hanpumep cm.: A. JlerncoB, MuroGOpoHBI Poccuu: yrposa «IBETHBIX PEBOIFOLIHID)
peanbHa 1 npopoinkuTenbHa, «PUA Hooctm» (mara oOpamienus: 20.06.2015).

25 K. Levine, Legislating against foreign funding of human rights —A tool of repression in
the former Soviet Union, [B:] A. Hug (ped.) Sharing worst practice: How countries and
institutions in the former Soviet Union help create legal tools of repression, London 2016,
c. 28-32.

26 R.G. Braungart, M.M. Braungart, Youth Movements in the 1980s: A Global Perspective,
«International Sociology» 1990, Ne 5, c. 157.
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CHMBOJIN3UPOBATh €IMHCTBO M CHITY, a Takke yrposy B anpec Crnobonana Mrmo-
meBnya2’. B mocrarouHo koporkoe Bpemsi «OTIOpY» yAalnoch MOOHIM30BATH
XyJAO’KHUKOB, MHTEJUTUTCHIINIO, KPeCThsiH U pabounx. [lepex mpesnaeHTCKUME
Boibopamu B ceHTssOpe 2000 r. «OTtnop» wHacuuteBan 70 000 unenos. [lo3mHee
OCHOBHOM 11€JIbI0 ABWKEHUSI CTAHOBUTCS CBEp KEHHE Mpe3nIeHTa MuomeBnya.
B ampene 2000 r. Gonee cra ThICSY YeyioBeK coOpanuck B Benrpane, tpeOys
JOCPOYHBIX BBIOOPOB. 5 okTsa0ps 2000 . B benrpax mpuObLH COTHU THICSY TIPO-
TECTYIOIUX, KOTOPBIE OKPYKHJIM MapiaMeHT U 3IaHHE TOCYyAapCTBEHHOIO Tele-
BUJIeHHA. B 3ToM cuTyaruu apMus U MOJMUIHS OTKa3aJIMCh OKa3bIBATh MOAAEPKKY
MIPaBSAIIEH BIACTH M TEPENLIN Ha CTOPOHY JIEMOHCTPAHTOBS,

ITpu paspaboTke cTpareruu CONPOTHBICHHS BaXKHYIO POJIb ChIIpaja KHHIa
Jxuna Hlapna «[lonutuaeckas nesarenbHOCTE Oe3 MpUMEHeHUs Hacuius». Ha ee
OCHOBE JBIDKEHHE pa3paboTano Opoiropy Ha cepOCKOM SI3BIKE, 03ariIaBIICHHYIO
«Yuebnuk Otmopay». B mapre 2000 1. aktuBuCTH «OTHOpa» YYHWIACH METOIAM
HEHACUJIBCTBEHHOIO MPOTHBOCTOSIHUS B paMKaX Kypca, MPOBOAUMOTO KOJLjIe-
roii Hlapma, 6sBImM monkoBHuUKoM apmuu CIIA PoGeprom Xensu (Robert
Helvey). OnHuM U3 METOIOB, MCIIONB3YEMBIX ABHXCHHEM, Oblila OPraHU3aLMs
POK-KOHIIEPTOB, KOTOpPBIE PUBJIEKATH OBl MOJIOJEKb. BaskHo ObLIa Takke moj-
JepKKa KPyIMHEHIINX peKIaMHbBIX areHTCTB. PaboTaromiye B HIX MOJIOZbIE JTFOIH
MOMOTJIM OpraHu30Bath 1Be Kammnanuu: «Emy konem» («Gotov je»), KoTopas
JOJKHA Obla BEICMESTh NpaBsimuid pesxxum, u «[lpummo spems» («Vreme Jey),
LIEJThI0 KOTOPOH OBLIO yOEXKACHHE rpakJaH B HEOOXOIWMOCTH NMPHHATHA yda-
ctus B BeIOopax. JlesrensHocTh «OTHOpa» OblIa Tak)Ke HalpaBiIeHa Ha 00beau-
HEHHE BCeX CHJI cepOCKOi onmo3uuuu. B mepron nocne peBoIONMH aKTUBUCTEI
IBWOKEHHS yupeqwnn LIeHTp HeHaCHMIIBbCTBEHHOTO COTPOTHBIICHHS, M YK€ B €e
pamMKax, IpoIOJKalu TOANEPKUBATh MPOLECC AEMOKpAaTU3alUuu U 00yueHHe
AKTUBUCTOB.

Opranmusanys, KOTopas 0CTaBajach IO CHIIBHBIM BiHstHEEM «OTropay Oblia
coznana B arpene 2003 . Oto rpy3uHckas «Kmapaly. [IBmkenue hopmupoBaiock
Ha Oaze opranm3auum «[Py3WHCKOE CTyIeHUECKOEe IBHKEHHE», 00Opa30BaHHOM
mocie mpoTtectoB B okTsiOpe u Hosiope 2001 1. B Tommucu. Jlunepsr «Kmapsi!»
TpeboBanu orcrtaBku mpesugeHra O. LlleBapananze. OgHako caMo IBUIKEHHE
uMmeno Oosiee MIMPOKHE IIETH: YKOPEHEHHE LEHHOCTEH TIpakIaHCKOro oolie-
CTBa, MOMYJSIPU3AIUS POOIEMBI 3aIIMTHI ITPAB YEIOBEKa, CO3AaHNE HHCTUTYTOB,
MO3BOJISIFOLLMX KOHTPOJIMPOBATh BiacTh. «Kmapal!» Hukoraa He Obu1a oQUIIaIbHO
3aperucTpupoBaHa W HE MMeJa pykoBomuTens. Takas OTKpwITas, cBOOOTHAS

27 Tlo3mHee CHMBOJI CXKATOTO Kyllaka ObUT MCIIONB30BAH TAKKE MOJIOICKHBIME JIBIKCHUSIMH
I'pysun, Poccun, Erunra, Dduonumu.
28 V. Avioutskii, Aksamitne rewolucje, Warszawa 2007, c. 34.
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CTPYKTypa MO3BOJIsUIAa IPHUCOEANHUTHCSA K JIBUKEHUIO, OMHOBPEMEHHO JOCTABIISS
3aTpyAHEHUS TPECTABUTEISIM BIACTH B ONPEICICHHN YHCIIa YWICHOBZ.

JlesTenu ABMKCHUS OCTaBaJUCh B KOHTakTe ¢ akTHUBHcTaMu u3 CepOwum.
Taxnm o6pa3oM xoTenu AOCTHYB ABYX Iieneld. Bo-mepBhIX, XOTenH BHECTH TIPO-
BOAMMYIO OOpbOy B OoJiee MMPOKUII KOHTEKCT AEMOKPaTH3aLHMOHHBIX MpOLEC-
coB. Bo-BTOpBIX, XOTeNU cO3AaTh BIEYATICHHE ABIKEHHS, KOTOpoe obiagaer
3HAHUSAMH, KacaromuMucs dPQPEKTUBHOTO MPOBeIeHU peBoormu. «Kmapaly
uMesia TOT K€ JIOTOTHUII, 4TO U cepOckuil «OTHopy», MpuUMeHsIa TaKkKe on00HbIe
METO/Ibl HEHACWIILCTBEHHBIX JeiicTBUiA: TpadduTh, yTHYHbIE HIeCTBUSI, UCIIOIb30-
BaHUE CaTUPBI, BRICMEUBAIONICH JrKTaropa. MaccoBblie (abcu(UKAIUHA BO BPEMSI
MapiIaMeHTCKUX BBIOOPOB 2 HOA0ps 2003 T. CKIOHWIM K OPTaHU3aI[U OTPOMHOM
JEMOHCTpAIMH, KOTOpasi COCTosIach 22 HOSOPS M 3aKOHYMIIACH JIMIICHUEM BIla-
ctu 3. Hlerapmuamze. [Tocne «pesomtoiuu po3» «Kmapa!y pacnpocTtpansiia cBou
uzaeu cpeau Monoxaexu B Kazaxcrane, benapycu u Mongose. AKTUBHUCTBI IBHOKE-
HUSI TIPHHSUIA TaKKe y4acTHE B «OPaH)KEBOW PEBOJIIOLMU» B YKpauHe, a TaKKe
CBSI3BIBAJINCh C AKTHBHUCTAMH KBIPTHI3CKOW OIMO3HMIMU TEPEN «TIOIBIAHOBOU
peBooIHeii» 30,

Karanuzatopom 0OIIECTBEHHBIX MPOTECTOB B YKpawHE CTalo YOHICTBO
xypHasrcta leoprust onraaze. ImaBHBIM MOJ03pEBaeMBIM B 3TOM Jlelie OBLI
npe3uneHT Jleonnn Kyuma. Ilporectyromue chopmupoBanu 0oOIIECTBEHHBIH
KOMUTET «3a mpaBay!», akTUBHCTBI koToporo 9 mapra 2004 r. co3pmamu rpax-
nanckyo kammnanwmio «llopa!». HasBanme Oputo 3ammMcTBOBaHO M3 «OTIOpay.
I'maBHbIM JT03yHIOM cepOoB Ob110 «Gotov je!» («IIpumuto Bpems» nnu «Ilopay).
HoBast cTpykrypa oObennHIIa OpyrHUe MOJOIEKHBIE OpPraHU3allid, TaKUe Kak
XpHUCTHAHCKO-IEMOKpPAaTHIEeCKasi MOJONEKb YKpauHbI, OObEIMHEHNE «3apeBoy
n «Momnonas Ilpocsura», YkpanHCKas accouyanusi MOJIOACKH, HENPaBUTEIb-
cTBeHHas opranusanus «Koamuruu 3a cBoOOMHBIA BBIOOP» W np. C camoro
Hadaja OpraHM3alys aKTHBHO y4acTBOBaJNa B TPOIECCE MPOBEACHUS BHIOOPOB
B OpraHbl BJAaCTH MECTHOTO M PETHOHAIBHOTO ypoBHA. Takum oOpas3om, oHa
COBEpILIEHCTBOBAJa CBOM METOABI MPOTECTa MPOTHB HM30UpaTeIbHBIX Hapylle-
Huil. OcHoBHas 1enb «[loper» 3akimodanack B oOecrieueHNH JAEMOKPAaTHIECKUX
BBIOOPOB IyTEM MPEAOCTABICHU HHPOpMaUUU U MoOmIM3anuu obuiectsa. s
3TOro OBUIO MPOBEICHO HECKOJIBKO TPAXKAAHCKHX KaMIAaHWH, KOTOpbIe OJHOBpE-
MEHHO MIMPOKO peKIaMUpOBai Ha3BaHue ABkeHHs: «llopa BcraBarey, «llopa
nymatb», «llopa romocoBarey. Kpome Toro, aktuBuctsl «I1ops» MHMPOKO MOb-
30BINCh HOBBIMH TEXHOJOTHSIMH, OPTaHM3OBBIBAJIM KOHLEPTHI, 00paIIaiiCh
K roMopy u carupe. Camoii Oomnbioi kammanueit «[lopeny OblTa opraHu3ariis

29 Tawm xe, c. 55.
30 Tam xe.
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JIEMOHCTPAIIAH TI0CTIE BTOPOTO Typa MPE3UACHTCKUX BRIOOPOB — 22 HOsi0pst 2004 1.
AKTHBHCTBI OPIraHU30BANIN MaJIaTOYHBIE TOPOAKH, TIOLAEPKUBATIH OOIECTBEHHBIH
MOPSIOK, OIOKUPOBAIM OPraHbl IPaBUTENBCTBA, OPraHU30BBIBAIIN JIEMOHCTPAIINH,
pacrnipocTpaHsui JIMCTOBKH. [[pru3piBaMu, B KpaTkoit (popMe BRIPAKAIOIIUMH PYKO-
BOJSILYIO MACI0 peBoironny, 0sutn: «CBobomay He ocTaHoBUTH!» («CBobOomy He
cnuHuTU!»), «BMecTe Hac MHOTO — Hac He modeanTh!» («PazoM Hac Garato — Hac
He momomaru!»)3l,

MornozaexHble JBUKESHUS IPUHSIN TaKKE YIaCTHE B «TIOIBIIAHOBOH pEBOIIIO-
um» B Keipreizcrane. Peus nner o «Ken-Kem» u «bupre», KoTopble HCTIONB30BaIH
HEHACWJIHCTBEHHBIE METOMBI U CTpareruu, paszpadorannsie cepbamu. «Kem-Kem»
Oputa ocHoBaHA B stHBape 2005 1. ¢ momomipio koamumms HITO «3a nemokparuio
U TPpaXIaHCKOE 00IIEeCTBOY» U MpHu noaepxkke Po3sr OTyHOaeBoid, Traepa Onmno3u-
nuoHHoi maptuu «Ata-Xypt» (OtedectBo). «bupre» O6puta ocHOBaHa B (eBpase
2005 r. 0 UHULIMATUBE CTYACHTOB BHUILKEKCKOTO T'yMaHUTApPHOTO YHUBEPCUTETA.
Lenpio obeux opraHuzanuii Oblla MOOMIM3ALMS MOJOACKH K IMOTUTHIECKOMY
JEHCTBHIO M 0OpKOa 3a IEMOKpaTHUECKHUE BEIOOPHI. DTH IBMKCHUS JOJDKHBI OBLITH
NPUBJIEYb MOJIOAEKB K JEMOHCTPAIMU MPOTHB BiacTd Ackapa Axaea’2, mpo-
BEJICHHUE KOTOpOH IMpeycMaTpuBaia ONIO3HIKS.

Cornmacao Azamary TeMUpKyJIOBY, B OTIIMYHN OT JAPYTHX TOCYAapcTB, B Koip-
TBbI3CTaHe OoJbllee BIUSHHUE HA MOJUTUYECKOE TOBEICHHE M €ro IOCIIEACTBHS
BO Bpems peBoimtoumu 2005 . okazanu HedopMalibHble MHCTHTYTHIS. Hapsmy
¢ ¢opMambHBIMA MHCTUTYTaMH TaKWMH, HallpUMep, KaK MOJIOJEKHbBIE TBHKE-
HUSI, TIOIMTUYECKUE MapTUH, He(hOpPManbHbIe WHCTUTYTHI UIPAIX BAXXHYIO POJb
B MoOunm3anmu mMacc. OHM NpHUBIEKANIH CTOPOHHUKOB MaT€pHAIbHBIMU CTHMY-
JIAMH ¥ TIPU3BIBAMHU K COJIUIAPHOCTH, KOTOPHIE OCYIIECTBISUIUCH Yepe3 Marpo-
Ha)KHBIE CETH, PEATH3MUPYIOIINE CBOM COOCTBEHHBIE MaTepHalbHbIE WHTEPECHI.
Takum 00pa3oMm, B pa3lUYHBIX PErHOHAX MOSBISUIMCH LEHTPH MOOWIHM3ALUH.

31 Tawm xe, c. 74.

32 Ackap AxaeB — mepBblii npesuaent Keipreicrana (1990-2005 rr). Bsut cBepruyt ¢ Bia-
CTH B pe3yibTaTe «TIONbIAaHOBOM peBomonnu» B 2005 I, MOKMHYN CTpaHy U HAaXOIUTCS
B Poccuu. TTocne neperoBopoB ¢ HOBBIMH BJIACTSIMU HE ObLI IIPUBJIEUEH K OTBETCTBEHHOCTH
MPaBOOXpaHUTENLHBIMU Opranamu Keipreizcrana. bosee Toro, coxpaHuil HENPUKOCHOBEH-
HOCTh U IIPUBWIIETUH CTaTyca 3Kc-Tpe3ueHTa. BropeiM npesunentom Kbipreizcrana cran
Kypman6ex bakues (2005-2010 rr.). OgHako oH Taxke OBUT CBEPTHYT B pe3yJbTaTe Ode-
penHoii peBomtouy, Kotopasi mpousonuia B 2010 1., B pe3ynbTare 4ero MOKUHYI CTpaHy
u Haxomutcs B benopyccun. B Keipreizcrane B 2013 . Obl1 mpuroBopeH k 24 rogam
JIUILIEHHUs CBOOOIBI C KOH(UCKALMEH MMyIIecTBA U OTOBIBAHMEM HaKa3aHHs B KOJIOHWUU
YCHJICHHOTO peXHMa.

33 HedopMmaibHble HHCTHTYTBI — HE YTBEPKICHHBIC B 3aKOHHOM IMOPSIKE, OMHIMAIBHO HE
NpU3HAHHBIE, HO UMEIOINE BA)KHOE 3HAYCHHE B HEONATPUMOHHAIIBHBIX CHCTEMaX OOBEIH-
HEHUSI JIIofel M0 KaKUM-JIN0O0 MpU3HAKaM MM HHTEPEecaM.
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[Tozxke ommo3uiys TEepeXBaTHIBACT KOHTPOIL HAJl MOOWIHM3AINCH B Pa3IMIHBIX
obnacTsax U OOBEIUHSACT UX IO OOIIEH IeTbI0 — CBEPIKCHUE pexrMa’s,

AHanu3 BCeX MOJIOACKHBIX JBUKCHUI B MOCTKOMMYHHCTHYECKOM PETHOHE
MTO3BOJIAET CPOPMYITHPOBATH XapaKTepPHBIC OOIIHE YePTHl. BO-TIEPBEIX, B KaXKIOM
M3 3TUX TOCYAApCTB BAXKHYIO POJIb B MPOIECCE MOOMIU3AIMH MOJOIBIX JFOIEH
urpai rpauk MpoBeACHUs BHIOOPOB. Bee NBIKCHHS TOMYEPKUBAIM BaXKHOCTH
CBOOOMHBIX W JEMOKPATHUECKIX BEIOOPOB KaK OCHOBHOTO MEXaHH3Ma IepeIavn
BiacTu. BaxkHbIM acniekToMm Oblia Takke CBOOOAA CPEICTB MaccoBOil mH(popMa-
UM, HeoOXomumas jsl IPO3pavyHoOro M30MpaTeNbHOro Mpolecca. B mecrax, rae
¥X cBoOOMa OblIa OTpaHUYCHA, IBMKCHISI CO3/IaBall COOCTBEHHYIO MH(OpMAITH-
OHHYIO CeTh. BO-BTOpBIX, BaKHON TOYKON MOOWIHM3aIMU OBUTM YHUBEPCUTETHI.
Kacanock 310 0COOEHHO MECT, KOTOPhIC YKE UMEIHU OIBIT MOJUTUICCKON aKTHB-
HOCTH. B-TpeThux, BCce JABMIXKCHUS MOHUMAJIM 3HAYCHUE aruTAIllMOHHOM JesTelb-
HOCTH, CaTUPbl U UPOHHUHU, KOTOPbIE MOAPHIBAIIN OQUIIMATFHOCTh ¥ HATIHYTOCTh
rocynapcTBeHHol nponaranel. ['paddury u 3HaKU, MpUKIECUBaEMbIC B Pa3HBIX
MeCTax, JOJDKHEI ObUIH (hOpMHUPOBATH OOITee ONpeeIcHIe CUTYaITi U IyBCTBO,
YTO MOJIOZCKHEIE IIBIKEHHsI IOMHHHUPYIOT B OOIIECTBEHHOM MPOCTPAHCTBE.
OTU JBUKCHUS BBICOKO LIEHWIM TAKXKE CTEIICHb BO3JACHCTBHS POK-MY3BIKH KakK
CPEIICTBA TIPHUBJICUCHUS ¥ MOOMIIM3AIINH MOJIOACKN. B-4eTBEPTHIX, BAXKHYIO POJIb
WTPaNIA CTPATETUs U TAKTHKA, KOTOPHIE ONMMPATNCh HE Ha HACWIIME, & HA MUPHBINA
MPOTECT U OOIIECTBeHHBIN NiepopMaHc, XenneHuHr, (enimMo0. OCHOBOM A dek-
THBHOCTHU JIOJDKHO OBLTO OBITH MAacCOBOE YYACTHE B aKIMAX MPOTECTa, KOTOPOE
MOKa3aJio OBl TIPABAIIEH BIACTH, YTO OHA HE UMEET OOIIECTBEHHOHN MOIICPKKH,
a TEM CaMbIM JISTHTUMHOCTH B YIPaBICHUH TOCYIapCTBOM.

PE3IOME

IIBeTHBIE PEBONIOLMU HAa MOCTCOBETCKOM IPOCTPAHCTBE XAPAKTEPH3OBAIHCH BBICOKHM
YpOBHEM OOIIECTBEHHOTO y4acTusl M (PMHAaHCHPOBAaHMEM M3 BHEIIHHMX HCTOUYHHMKOB. He
CMOTpSl Ha BAXKHYIO POJIb MEXAYHApOJIHBIX aKTOPOB, KIIOUEBOE 3HAUCHHE B yCIEXe
LBETHBIX PEBONIOLMI UMENIM BHyTpeHHHE (akTophl. B HacTosIei ctarhbe aHaIM3upyeTcs
yJacTue CO3JaHHBIX MOJIONEXKBIO OOIMIECTBEHHBIX JABMKEHUH. [IeHCTBYS, MpenpUHATHIC
STUMH ABW)KCHUSAMH, OBUTH BKHBIM TOIYKOM AJIsI MOOMIm3anuu obmecTsa. Mx nemsimu
OplTH pasrnamenue (akToB (anbcupuKanuu BHIOOPOB, (GopMHpOBaHHE UYYBCTBA
I'PaXJaHCTBEHHOCTH, CIIOCOOCTBOBAHHECOECTUHEHUIO PA3IMYHBIX COIHUANIBHBIX TPYII,
U, HAaKOHELl, MOATOTOBKA K IPOTECTHOM aKTMBHOCTH.

34 A. Temirkulov, Kyrgyz “revolutions” in 2005 and 2010: comparative analysis of mass
mobilization, «Nationalities Papers» 2010, T. 38, Ne 5, ¢. 593.

106 STUDIA | ANALIZY / SP Vol. 48



Jemokpamuueckas camoopeanuzayusi. Mobunuzayus 60 6pems «YGeMHbIX PeGOIIOYUILY

Nartsiss Shukuralieva
DEMOCRATIC SELF-ORGANIZATION. MOBILIZATION DURING THE “COLOR REVOLUTIONS”

Color revolutions in the post-Soviet space were characterized by a high level of public
participation and funding from external sources. Despite the important role of international
actors, the key factors in the success of color revolutions were internal factors. The
present article analyzes the mobilization of youth movements. The actions taken by these
movements were an important impetus for the activation of the social claims. Their goal
was to disclose the facts of electoral fraud, the formation of a sense of citizenship, to
promote the union of various social groups, and, finally, the preparation for protest activity.

KEY WORDS: color revolutions, authoritarianism, elections, mobilization, anti-government
protests
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POLITOLOGICZNE "

STUDIA T ANALIZY

Bumanuu Buxmopoeuu I'onuapos, Cepeeti IOpvesuu Ilospxos

Cocrosinue u cnenupuka HHCTUTYHHOHAJIBbHOM
OpPraHu3alMy MOJUTHYECKOH CHCTEMBbI
B Poccuiickoun Penepaumu

KJIIOYEBBIE CJIOBA:

uHcmumym npe3quHma, uHCcmumym napiamenmapusmda,
KOHCWIMmyL/tuOHHblI;l Cy(), UCNOJIHUMENbHAS 6]1ACMb,
MecniHoe camoynpaejierHue

STUDIA T ANALIZY

WNHctuTynmoHaneHas opraHu3alys MOJUTUYECKOM CUCTEMBI COBPEMEHHOMU
Poccun, B dopmanuzoBanHOM Buje orpaxkeHHas B Koucturyrum Poccuiickoit
Oeneparnuu (ganee: Koncrurymus PO, Koncrurymus Poccun M KOHCTHUTYIHS
Poccum), a Takke mpakTHKa aKTUBHOCTH ITONUTHYECKHX WHCTHTYTOB, €Ie HE
B TOJIHOW Mepe OoTBeuaroT Apyr apyry. KoHdnukTHas cutyarusi oOycioBiIeHa
MIPUHATHEM B PCAIBHOCTH KOHIICNTYalbHBIX MOJEIEH, XapaKTepU3YIOIUXCS
OTXOJIOM OT MOJIMTUKO-MHCTUTYLIMOHAJIBHBIX MOCBUIOK JEHCTBYIOLIEH POCCHICKOM
KOHCTUTYIIMH, TPATUIIUOHHOTO IOHUMAHUS MPUHIIUIIA pa3/IeIeHUs BIacTeH, CyIl-
HOCTH JIEMOKpaTH4IeCKOro ycrporcTBa. Kak ormedaer A.l. @oHOTOB, CTpeMIICHUE
K HaCaXJEHHUIO [IEHHOCTEH M3BHE, TIOCPEICTBOM KOPPEKIMH WA peopMUpOBa-
HUS, a, B KpallHUX CIy4asX — YHUUTOXCHHS ¥ CO3JJaHUSI HOBOMH MHCTUTYI[UOHAIb-
HOHM CHCTEMBI, JINIIAIOT MOCICAHIOI0 OPTaHUIHOHN CBSI3H C IICHHOCTHBIM 0a31CcOM,
OTpPBIBasi HHCTUTYIIHOHAIBEHYIO CTPYKTYPY OT TOCIOACTBYIOIINX B OOIIECTBE IIeH-
Hocreiil.

CucTeMHBI aHaJIN3 WHCTUTYIHOHAIBHOM OpraHU3alyy MOJUTHYECKON Bia-
ctu B Poccwuiickoit @exepanuu mpumaer ocoOyl0 3HAYUMOCTH OMPEACIICHUIO
OCOOCHHOCTEH HE CTOJIbKO CTAHOBJICHHS, CKOJBKO Pa3BUTHUS WHCTHTYTa Mpe-
3MJICHTCTBA B COBPEMEHHBIX ycioBusax. Crenuuka Npe3ueHTCKON BIaCTH

1 A.T. ®onotoB, Poccusi om MOOUIU3AYUOHHO20 00Ujecmea K UHHO8AYUOHHOMY, MOCKBa
1993, c. 208.
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ompenencHa u omnocpenoBana Koncturyrmeit Poccun. Ota BiIacTh He SBISETCS
HH 3aKOHOJIAaTeNIbHOW, HU UCIIONHUTENILHON, HU cyaeOHoi2. [Ipencrasmnsercs, 4ro
B HCCIIEIOBAHUSAX MHCTUTYTA MPE3UIEHTCTBA YK€ BBIABICHO ITIaBHOE: pOCCUICKas
cnenrrKa MPe3nIEHTCKON BIACTH CIOXKIUIACH JIUIIH B CHITy THIIEPTPO(GUPOBaH-
HBIX BJIACTHBIX TOJTHOMOYHMH IIaBBI TOCYAAPCTBA’, a HE 0CO0OTo XapakTepa 3TOro
uHctuTyTa*. Tem Oosiee ero MecTo B CHCTEME HOIUTUYSCKUX UHCTUTYTOB JIOJDKHO
OBITH MTPOAHATN3UPOBAHO C TTO3UIUI KOHCTHUTYIIHOHAIU3MA.

B 3apyOeXHBIX HCCIENOBAaHUSAX NPH AHAIN3E CYIIHOCTH BIACTH IJIABBI
rOCyJapcTBa HCIOJb3YeTCs TEPMUH «HHCTHTYT Mpe3uaeHTcTBa». OcoOblil cTa-
Tyc u nomHoMounst [Ipesunenta Poccun oOycrmoBuiaM HCHOIR30BaHUE TEPMUHA
«MHCTUTYT Ipe3uJeHTa». Vcrnonp3oBaHUE TOr0 TEPMUHA HE BIIOJIHE JIOTUYHO.
Jleno He CTONBKO B OTCTYIUICHHH OT OOLICTIPHHATONW TEPMUHOJIOTHH, CKOJIBKO
B HEIIOJHOTE OTPAXKEHHUsI CYIHOCTH JaHHOTO MHCTHTYTa’. Bo3nmoxenue Ha [lpe-
3UICHTA CTPaHbl 00s3aHHOCTH rapanTa KOHCTUTYyIMH 03Ha4aeT, 4To OH MpU3BaH
JeCTBOBATh MEPCOHU(PUIIMPOBAHO, KaK OCOOBIH MOMUTUYECKUH WHCTUTYT, YTO,
0€e3yCIIOBHO, SBIAETCS BXKHON XapaKTEPHCTUKON MMEHHO Kak CyObeKTa IMOIUTH-
YECKOW BIACTH.

OpHako peub HEe MOXKET MITH O PEKUME UCKITIOYUTENBHOM BIACTH KaK JJOMU-
HUPYIOIIET0 BHAA BIACTHBIX OTHOIIEHH, ITOCKOJIbKY TapaHTHEHl OT yCTaHOBIIe-
HUSI TAKOTO pexknuma cirykuT cama Koncturyus Poccun. [Ipobnema 3akimroqaercst
KaK pa3 B BBIABJICHHM IMOJUTHUYECKOTO MOTEHIMAjJa MHCTUTYTa NMpPEe3UJEHTCTBA
KaK OJHOTO M3 KITIOUEBBIX 3JIEMEHTOB TOJIUTHYECKOW BIIACTH, MPEACTABIAIONIETO
WHTEPECHl HE TOJBKO BCEro OOIIECTBa, HO M BBIPA3UTENs MAEH M LEHHOCTEH
KOHCTUTYLIMU TOCYJapCcTBa B paMKax 3Toro oOmiecTBa. B 3TuX ycrnoBusix ymeHue
IJ1aBBI TOCYAapCTBA HE CBA3BIBATH CE0SI C TOM MITH MHOM MOTUTUYECKON CHIIOHN HITH
HMHTEpECaMH OTHEIBHOTO COLMAIBHOTO CIIOS, OBITh OJMLETBOPEHHEM KOHCTUTY-
nuoHanu3Ma B Poccuu mpuoOperaer ocoboe 3HaueHUe.

Koncrutynueit PO ycranosneno: [Ipesunent Poccutickoit denepanuu sBis-
eTcst miaBoit rocynapcta (. 1 ct. 80). Cnemyer OTMETUTh, YTO TOHITHE «IJ1aBa

2 M.B. Barnait, Koncmumyyuonnoe npaso Poccutickoit ®@edepayuu, Mocksa 1999, c. 134.

3 JLLA. OxyubKOB, Ilepcnexkmuebl nepepacnpedeienus noaHomouui medxcdy Ilpesuden-
mom, Ilpasumenvcmeom u Pedepanvuvim Codpanuem, «3akonomarenbctso» 2000, Ne 9,
c. 123—-125; B.B. Tonuapos, [lpunyunsi opmuposanus u QyHKYUOHUPOBAHUS UCHONIHU-
menvHol enacmu 8 Poccuiickou @edepayuu: uncmumyyuoHaibHO-NOIUMUYECKUT AHATU3!
monoepagus, Mocksa 2007, c. 12.

4 A. Lijphart, Presidentialism and majoritarian democracy: theoretical observations, [in:]
J.J. Linz, A. Valenzuela (eds.), The Failure of Presidential Democracy, The Johns Hopkins
University Press 1994, p. 91-105; B.B. Tonuapos, B3zaumooeticmeue u cogepuieHcmaosanue
3AKOHOOAMENbHOU (npedcmasumensHoll) u ucnoanumensHou eracmu 6 Poccuu, «Opunu-
geckuid mup» 2008, Ne 6, c. 31-34.

5 B.IL Emucees, HopmamueHo-memoouueckoe obecneuenue 0essmeibHoCmu 20Cy0apcmeeH-
Hoeo opeana, Mocksa 1997, c. 25.
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rOCyZIapCcTBa» OJHO3HAYHO He ompeneneHo. KOHCTUTYIIMN MHOTHX 3apyOeXHBIX
rOCyJapcTB BOOOIIE HE HCIOJB3YIOT 3TOT TEPMMH, a MOJIHOMOYMS IJIaBbl TOCY-
JIapCTBA MOTYT OIPEHENATHCS CIOKHUBIIECICS KOHCTUTYLIMOHHOW mpakTukod. Ho
OOBIYHO TVIaBOHM TOCYZapCTBa MPUHATO MMEHOBATh JIMIIO, BOILIOMIAONIEEe B cebe
MPEJCTaBICHNE O JaHHOM TIOCyJapcTBe, Kak BO BHYTPEHHHX €ro JeNax, Tak
U B MEXIYHAapOIHbIX OTHOIICHUsX®. [ToATBEpKICHUEM SIBIISETCS TOJIOKEHHE,
koTopoe onpenensiet, uto IIpesunent Poccuiickoit denepaiuu gBisgeTcs rapaH-
toM Konctutymu Poccuiickoit ®enepariyun, rmpaB U cBOOO YeJIOBEKa U Tpax/a-
HuHa (1. 2 ct. 80 Koncturynuu PO).

[lonsiTre «rapaHT KOHCTUTYIMI» He Mcnoib3ytoT HE Koncturymus CIIA,
HU eBporelickue KoHCTUTyuuu. JerctByromas Konctutyuus Poccun, ompene-
N cBouM rapanToM Ilpe3uaeHTta cTpaHbl, XapakTepu3yeT MOJUTHYECKYIO POIIb
WHCTHTYTA MPE3UCHTCTBA KaK OXPAHSIOIETO BCIO OMPEACTICHHYI0 KOHCTUTYITHUEH
Poccun nonutnyeckyro cucreMy. MiHaue roBopsi, ONOKEHNE HA IPAKTUKE TT03BO-
aser cuutarh [Ipe3uneHra CToAmUM HAJX MOJIUTHUYECKOM CUCTEMOMW, BKIIIOYAs
noJuTHYeCKHe MapTuu’. MakTHyeckoe BO3BBINICHNE MTPE3UICHTCKOW BIACTH HaJI
KJIACCHUECKOM Tpuanol (3aKOHOAATeNbHasl, UCIOIHUTEIbHAS U CylAeOHasi BETBU
BJIACTH) HE TOJIBKO OTpa)kaeT peasibHyro poib [Ipesunenta PO B nmonutnueckoit
CHCTEeMe, HO M BBICTyINaeT B yclIoBHsIX Poccuu ee cucremoobpasyronimM (hakro-
POM, onpeniensisi He TOJNBKO €€ PaluOHAIBbHOCTh, HO M BO3MOXHOCTh (DAaKTHYECKOTO
CYIIECTBOBAaHUS U AMHAMHUKH BooO1Ie. [103ToMy HEBepHO OBLIO ObI CYMTATh, YTO
KOHCTHUTYIIMOHHAsA HOpMa O rapaHTe KOHCTUTYIIMM — 3TO BCETO JIHIIb MOTUTHYE-
CKHI CHMBOJI 0€3 FOPUANYECKOTO COAEPKAHUSS. DTO TIOHATHE BBIPAXKAaeTCs B TOM,
4TO, BO-TIEPBBIX, IJIaBa TOCYJapcTBa AOJDKEH caM CTporo cobmonarb Konctuty-
LIUIO M, BO-BTOPBIX, TPeOOBaTh €e COONOEHUSI BCEMH OpraHaMy TOCyIapCTBEH-
HOW BJIACTH U MECTHOTO CaMOYIIPABJIECHUS, OPraHU3alUsAMH, TPAKIAHaMU H UX
oobenuHeHusiMU. ClieyeT OTMETHTh, YTO MHOTHE YUYCHBIC, C KOTOPBIMHU CIEAyeT
COTJIACHTBHCS, BEChMa HEraTUBHO OTHOCSTCS K TOMY (paKTy, 9YTO MMEHHO TIJiaBa
rocymapcTsa, a He Koncruryuuonnsiii Cyn oObsBusercs rapantoM Koncrury-
1r®. DTO MPOTUBOPEUUT KITIOUCBOW HIee KOHCTHTYIIMOHAIN3MA — TOJIUTUYECKOTO
MapuTeTa: UCKIIIOYAeTCs MOJTUTUIECKAs «ITPOTHBOCHUIIAY, B POJIM KOTOPOH BBICTY-
MaeT UHCTUTYT KOHCTUTYLIMOHHOTO KOHTPOJIS.

6 JLA. OxynbkoB, [Ipesudenm Poccuiickoii @edepayuu. Koncmumyyus u noaumuyeckast
npaxmuxa, Mocksa 1996, c. 37.

7 B.B. TonuapoB, Poib u mMecmo ROAUMUYECKUX NApMuil 8 opmMuposanuu u pazeumuu
cucmemuvl ucnorHumenvHoll eracmu ¢ Poccuiickou @edepayuu, «Vctopus rocynapcrsa
u npasay 2008, Ne 24, c. 7-9.

8 FO.A. Tuxomupos (pen.), Koncmumyyuonnoe 3axonodamenscmeo Poccuu, Mocksa 1999,
c. 129.

9 B.O. Jlyuun, Koncmumyyus Poccutickou @edepayuu. Ipobnemvt peanusayuu, MocKsa
2002, c. 451.
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Crenyromiee MOMOKEHHE KOHCTUTYIIHH (DaKTHYECKH 3aKperuisieT poib [Ipe-
sunenta PO kak enunoi nonutuueckoi cunel: «IIpesunent Poccuiickoit denepa-
uun B cootBeTcTBIM ¢ KoHcTHTymel Poccutickoit @enepannu u dpenepanbHbIMHI
3aKOHaMH OMpEENeT OCHOBHBIC HAIIPABICHHWA BHYTPEHHEH M BHEIIHEH ITOJH-
KU rocygapctBa» (1. 3 cr. 80 Koncturyuuu P®). Oto o3Hagaet, BO-IepBhIX,
gyro uMeHHo [Ipe3unenty PO kak miuiry, n30paHHOMY Ha CBOHM MOCT M30UpaTessiMu
CTpaHbl, TPUHAJIEKHUT MPaBO GOPMYIHPOBATH YKa3aHHBIE OCHOBHBIE HAaIlpaBie-
HUS1, BO-BTOPBIX, YTO pean3alys BHYTPEHHEHN U BHEIIHEN MOTUTHUKY TOCYIapCcTBa
oCTaeTcs MPaBOM U O0S3aHHOCTHIO COOTBETCTBYIOLIMX OPraHOB 3aKOHOAATENb-
HOH M MCHONHUTENbHOU BiacTe. B Takol cutyanuu IIpesunent PO BeicTynaer
B KauecTBE OOBEIMHSIOLIETO Havana B CTPYKTYpe TOCYIapCTBEHHOW BIACTH Kak
CHCTEMHOM OOpa30BaHWH, OCYILECTBIsCT (DYHKUUH KOOPAMHAILMKA M €AWHEHHUS
Bcex BeTBell Bmactu. B Ilocranornenun Koncrutynmonnoro Cyna Poccnn mon-
TBepxaaerca, uro IIpesunent Pocculickoit @eaepanuun Kak IiaBa rocyaapcTBa
HECET OTBETCTBEHHOCTDH 3a COIIACOBAHHOE (PYHKIIMOHHPOBAHUE OPTaHOB TOCY-
napcTBeHHOM BiacTu!O.

Psin uccnenosareneii!! monmaratot, uro mecto Ipesunenta Poccuiickoit dene-
palnMy B €MHOM cucTeMe MCIIOTHUTENBHOM BIACTH B CTPaHE U TOCYapCTBEHHOM
MeXaHH3Me B IEJIOM HE COOTBETCTBYET CIIOKHMBIIEMYCS B MHPE OIBITY M OJHO-
3HAYHO HE MOKET OBITH ONpeNeICHO.

Bo-nepBhix, Im1aBa rocyapcTsa 001a1aeT CTOIb OTPOMHBIMU ITOJTHOMOUHUSIMH,
97O OBLIO OBl MPEATIOYTHTENHEHO CYUTATh POCCHIO «CyTIepIpe3nIeHTCKOMN PecITy-
Onukoii!2,

Bo-Bropsix, Biactb Ilpesunenta Poccun dakrtuuecku He orpanuueHa dexe-
panpHBIM CoOpaHueM B CHITY KpaiHe CIOKHOW W 3aIyTaHHOW TPOIEIypPHI OTpe-
menns ero ot goikHoctd (cT. 93 Koncrurynmu Poccutickoit deneparym), 4to
TOBOPHUT O TPE3UJEHTCKOM XapaKTepe POCCUNUCKON pecIyOanKH.

B-tpetbux, Koncturynuss Poccun He mnpegycmarpuBaeT BO3MOXHOCTHU
pocnycka BepxHeil mamatel PenepanpHoro CobOpanus Poccuiickoit ®denepa-
uun (Cosera dexepaunu), 4T0 MO3BOISIET TOBOPUTH O HAJIMYUH DIEMEHTOB
MPE3NIEHTCKO-TIapJIaMEHTCKOTO THIa TocyaapcTBa B Poccum.

B-uetBepthiX, B cuity Koncrurynuu Poccuiickoil @enepaiuu mmasa rocynap-
CTBa OTBETCTBEHEH 3a 00eCIIeUeHHE TIOJTHOMOUYHH (efepalibHON TOCYIapCTBEHHON

10 TTocranosnenune Koncturymmonuoro Cyaa P® ot 01.12.1999, Ne 17-T1, «C60pHUK 3aK0-
HomarenbcTBa Poccuiickoit deneparm» 1999, Ne 51, ct. 6364.

11 B.B. TouuapoB, Mecmo u poav uncmumyma Ilpesudenma Poccuiickoi @edepayuu
6 cucmeme ucnonnumenvbHou enacmu 6 cmpare, «fOpunuaeckuii mup» 2010, Ne 3, ¢. 55-60.

12 M.S. Fish, The Executive Deception: Superpresidentialism and the Degradation of Russian
Politics, [in:] V. Sperling (ed.), Building the Russian State, Institutional Quest for Demo-
cratic Governance, Boulder 2000, p. 177-192.
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BJIaCTH Ha Bceil Tepputopuu Poccum, sBnsieTcs rapaHTOM COITTACOBAHHOTO (PyHK-
LMOHUPOBAaHMA U B3aMMOJEICTBUS BCETO NOCYAAPCTBEHHOIO MEXaHU3Ma.

[IpakTuka nocneaHrX JIET MO3BOJIIET TOBOPUTH O CTAHOBJIEHUH MPE3UIEHTCKOM
BJIACTH KaK 0COOOW CaMOCTOATENbHOW HHCTUTYIIMOHAIFHON CUCTEMBI. PeanbHbIM
LEHTPOM BBIPAOOTKH U pealn3alyy pelieHnid ctan (GopMaibHO UCTIOTHUTENbHBIHA
opran — Anmunuctpauus [Ipesunenta Pocecun, kotopast B Konctutyuu yrnoms-
HyTa Bcero B onHOHU (hpaze (cT. 83 Koncturynuu P®), kak Mo CyTH 9UCTO TEXHU-
4yeckuil opraH, obecrneunBaromuii padory IIpesngenta Poccun. CymecTByromast
cTpykrypa Aamuauctpanuu Ilpesunenta PO He TONBKO BO MHOTOM KOIHUpPYET
cTpykTypy ObIBIIero Llentpansaoro komutera KIICC (maxke pacmonaraercs B Tex
e 3IaHMAX), HO M ONpEAENIseT KII0YeBble BOIPOCH! NOIUTHYECKON JKU3HH.

daxtrdecku B pamkax Aamuuuctpanmu Ilpesunenta PO cozgana B HacTos-
LMl MOMEHT CUCTEMa «BHYTPEHHEW», He peanu3oBaHHON B KoHcturynuu PO,
€IMHOM CHCTEMbI OPraHOB MCIIONHUTENBHON BnacTu: BBeAeHue B 2000 . uHCTH-
TyTa IOJHOMOYHBIX TpezcTaButeneil [IpesunenTa B henepanbHbIx okpyrax!3; cos-
JTaHWE KOHCYJIBTAaTHBHO-COBEIIATEIEHBIX OPTaHOB TakKuX, Kak | 0CymapCTBeHHBIH
Coser u Coger 3akoHoznareneii, CoBeT 0€30IaCHOCTH M PsA JPYTUX OpPraHoB!4.
3T0 BO MHOTOM ONpe/eNsieT He TOIbKO 3(Pp(eKTHBHOCTD NCTIONB30BaHUs (DYHKIHO-
HaJIbHBIX KOHCTUTYUHUOHHBIX ToHOMouui Ilpesugentom PD, HO W BiusHUE Ha
MHCTUTYLIMOHAJBHYIO apXUTEKTypy MoauTHdeckoil cuctemsl Poccuu. Kak crpa-
BEAJIMBO OTMedaeT A. MUrpaHsH, «OTCYyTCTBHE PEAIbHOIO MHCTUTYLMOHAIBHOTO
paszmerneHrs BiacTell M MeXaHu3Ma CIIEp)KeK M MPOTHBOBECOB HE TOJBKO MPE0-
craBisieT [Ipe3suneHTy BO3MOKHOCTb HEOTPaHMUYEHHBIX AEHUCTBHI, HO M IMO3BO-
JIIeT CO3/1aBaTh MEXaHU3MBI CIEPKEK M NMPOTUBOBECOB BHYTPHU MHCTUTYTOB, YTO
napaju3yeT BCIO TONMUTHYECKyIo cucteMy. [loaToMy Hecomzmepumo 1o cpaBHe-
HUIO C TPAJULMOHHBIMH MHCTUTYTaMH BO3PACTAET POJb BHEMHCTUTYLOHAIBHO
0(OPMIICHHOTO IIEHTPA MPUHSITHUS PEILICHUID» 1.

CoOTBEeTCTBEHHO, aHANIN3 POJIM MHCTHUTYTa TPE3UICHTCTBA B IOJIUTHYECKON
CHCTEME IO3BOJISIET TOBOPUTH O CBEPXIIPE3UIEHTCKONW peciyOnuKe, TAe Crell-
npuKa pearnsanii MeXaHW3Ma CIEPKEK M MPOTHBOBECOB Pa3IMUHBIX BETBEH

13- B.B. l'onuapos, C.IO. TTosipkoB, Mooenb cogpemennoi «pyccKoll Gnacmuy. yCioeust napu-
memnocmu, «l'ocynapcTBeHHas! BJIacTh U MECTHOE camoynpasienue» 2016, Ne 3, c. 25-29.

14 B.B. T'onuapos, C.M. XunuH, [lpunyunel opeanusayuu u OessmeibHOCmU UHCIUMyma
Ipesuoenma Poccuiickoii @edepayuu, «CoBpemenHoe mpasoy» 2009, Ne 12 (1), c. 35-44;
B.B. Tonuapos, [Ipobnemvl 6b160pa onmumaibHOU CUCHEMbl UCTOTHUMENbHOU 61ACMU
6 Poccuiickou ®@edepayuu, «CoBpemennoe mpaso» 2010, Ne 6, c. 42-46; B.B. Tonuapos,
Ponv u mecmo I'ocyoapcmeennozo cosema Poccutickoii @edepayuu u HOTHOMOUHBIX Npeo-
cmasumenei Ilpezuoenma Poccuu 6 ¢hedepanvHblx OKpyeax 6 KOOPOUHAYUU CUCHEeMbl
UCROTHUMETLHOU GIACMU 6 CIMPAHe U NPe00ONeHUU YEHMPOOEICHBIX NOTUMUYECKUX MeH-
Oenyuil, «FOpummaeckuit mup» 2008, Ne 3, c. 23-27.

15 A. Murpansa, Poccus. Om xaoca x nopsoky? (1995-2000), Mocksa 2001, c. 272-281.
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BJIACTH TPOMCXOAMT HAa OCHOBE MHCTUTYTA MPE3HWIEHTCTBA. 10 €CTh pa3BUTHE
WHCTUTYLIMOHAIBHOW CTPYKTYpPhl MOJUTHYECKOM CHUCTEMBI HE €CTh MPOLECC €€
caMOpa3BUTHUA. DTO TMOJATBEPKIAIOT U MOJIUTUYECKUE MHHUIIMATHBBI, BBICKa3bl-
Baembie IIpesunentom Poccun B cBoux Ilocnanusx, onmpenensione pa3BUTue
nonutudyeckord cuctembl. Kak ormerun @. 3akapua, Poccuio crnemyer oTHECTH
K «HETHOepaIbHBIM AEMOKPATUsIM» 0 (aHATIOTMYHO JTATHHOAMEPUKAHCKUM PECITy-
OnmukaM) ¢ (PUTypoii TIpe3uIeHTa, BEICOKO BO3ZHECIIICHCS HAT MAPTHSIMH (FX PYKO-
BOJIUTENN ITyONMYHO, HarepeOOl HAIOMHUHAIOT O JIOSJIBHOCTH M JaXKe IpelaH-
HOCTH TJIaBe TOCYAapCTBa), MapiaMeHTOM (HUKHSS ManaTa KOTOPOro MOXKET OBITh
B 000 MOMEHT pacIyIieHa MOCPEICTBOM IMPOIENypPHl AOBEPUS — HEJOBEPHS
[IpaBuTeNnbCTBY, 8 BEpXHSS HAMTOJOBUHY (hOPMHUPYETCS U3 WICHOB, HA3HAUYECHHBIX
[IaBaMH PETMOHOB, B CBOIO OYepeib, M30paHHBIMU M3 YHCIIa KaHIUATYp, Ipe.-
cTaBieHHBIX [Ipe3naenTom), cyaraMu U BOOOIIE BCEMHU JPYyTUMH TOTHTHIECKIMU
uHCTUTYyTaMu!7,

[TomoOHOE pa3BUTHE HHCTUTYTA NPE3UACHTCTBA B Poccun 00ycCIIoBI€HO ABYMSI
OCHOBHBIMH TIPUYMHAMH: BO-TIEPBBIX, OTHOCHTEIBHO CIAOBIMH TPEANIOCHUTKAMU
CTAHOBJICHUS] COBPEMEHHOM CHCTEMbI OIUTUYECKON BJIACTH aI€KBATHON KOHCTH-
TYIIMOHATU3MY U, BO-BTOPBIX, HAIMYMEM B CETOMHSIIHEH Poccuu KoHCTUTYLHU,
KoTopas BeIcTymmia npocto ansrepHarnBoil Koncturymmn CCCP, a He pesyinb-
TaTOM COIHAILHO-TIOJMTHIECKOTO pa3BuTHs o0mecTBa. [lonTBepxneHueM 3ToMy
SIBUJIOCH MIOCTPOEHHUE CHCTEMBI TTOJIMTUUECKOH BIACTH 10 «COBETCKOMY» 00pa3ily
0e3 yuyeTa poiM 3apOXKIAIOMIETOCS TPAKAAHCKOTO OOIIECTBA KaK «3aKa3dHKa)
TOCYIapCTBEHHO-BIACTHBIX YCIYT, 4TO (DaKTHYECKH W HE CTUMYIHPYET €ro pas-
BUTHE.

HeobxonmnMo ykaszarh, 9YTO HCHOJB30BAaHUE 3aMaJHOTO (aMEpPHUKaHCKOTO,
4acTUYHO (hPaHI[y3CKOTO) OIbITa B YCJIOBHUSIX HAIIEH CTpaHBl BO3MOXXHO B BHUJIE
KOHCTUTYLIMOHHOTO 3akperuieHus craryca lIpesunenta Poccuiickoit ®@enepannn
KAaK PYKOBOIUTENS €IUHOM CUCTEMBI HUCIOJHUTEIbHOW Biactu B Poccnn. Kakx
BapHaHT MOXXHO BOOOINE OTKA3aThCS OT Hamuuus AOJDKHOCTH [Ipemcemarens
[IpaBurenscrBa Poccuiickoii @enepaiiuu (3T0 YCTpaHUT Iyaiun3M B (enepanbHOM
WCTIOJTHUTENBHOW BJIACTH), TPENOCTABHB IVIaBE€ TOCYJapcTBa camoMy (opmupo-
BaTh [IpaBUTENBLCTBO CTpaHbI (YKPETUT MOJIOKEHUE TIaBbl TOCYAAPCTBA B CHCTEME
WCTIONTHUTENBHOM BnacTn). Beenactue Ipesunenta Poccuu B 3T0i chepe MOKHO
komrieHcrupoBath (1o aHanoruu ¢ CIIIA) 00sS3aHHOCTBIO COTJIACOBHIBATh Ha3Ha-
yeHne (enepanbHbIx MUHHCTPOB ¢ DenepansabiM CobpanneM. bonee Toro, nan-
HBIE TIOJTHOMOYHSI ObUTO OBl enecoodpaszHo nepenars oT [ocygapcTBeHHoM JyMbl
(xoTOpast MOXKeT OBIThH paciyieHa raBoii rocymapersa) Cosery denepariu b0

16 «The New York Times» 1997, November 2, p. 15.

17 T'B. [erreB, Hexomopvle meopemuyecKkue 3aKOHOMEPHOCHU CIMAHOGLEHUS. UHCIUMYma
npesudenmcmea Ha cospemernom smane, «locymapctBo u mpaso» 2005, Ne 2, c. 11.
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ycTpaHuTh U3 KOHCTUTYIMH CTpaHbl BO3MOXXHOCTh POCIYCKa HIDKHEH IMajarel
®denepanpaoro Cobpanus (tak, B CILIA o0e manarsl napiaMeHTa He MOTYT OBITh
pacoyuiensl [IpesuaeHTom).

KonctuTtynimonnoe 3akperieHHEe pasleleHUs] BIACTe U OIpeIeNeHHe
HCIIOJTHUTEIBHON BIIACTH KaK CaMOCTOSTEIBHOW €€ BETBU CO3JANI0 JIETAIBHYIO
0a3y CyIIeCTBOBAaHUS MOHSTHS «UCIIOJHUTENbHAS BIacTh». CTPYKTypa poccuii-
CKOHM WCTIOIHUTENFHON BJIACTH M €€ MECTO BO BIIACTH TOCYAApPCTBAa YHHUKAJIBHBI:
C OIHOW CTOpOHBI, Ha ocHOBaHMHM KoHcTuTynuu PO HCIOTHUTENBHYIO BIACTh
ocymectBisieT [IpaButenscTBo PO Kak KoJUlerHaiabHbIM Oprad, BO3MIABISIIOLIUN
€MHYI0 CUCTEMY UCIIOJIHUTEIbHON BJIACTH, a C JAPYrou, MOJTHOMOUYMS 10 pealib-
HOMY KOHTPOITIO 33 PETHOHATIBHBIMH TOCYAAPCTBEHHBIMHU OpraHAMH HCIIONHUTEIb-
HOW BJIACTH 3aKpEIUIEHBI 3a TIIABOW roCylapcTBa, KOTOPbIE peanu3yloTcs, B TOM
yucie, U yepe3 Aamunucrpanuto [pesunenra PO. Kak cnpaBennuBo orMedaer
K.C. benbckuii: «Henb3st He Buaetb, uro Koncturynus P® oTHOCUT K ucmod-
HUTEJIbHOM BJacTu ToJibko IIpaButensctBo PO, a Bes HMKeCTOALLAsA YacTh ITOU
MUPaMUIBl BMECTE C MyHHIIMTIAIBHBIMU CTPYKTypaMH OKa3aiach BHE KOHCTHUTY-
LIMOHHOTO TTOJIS» 18,

Koncturynust P® 3akpemnser Takoil NpU3HAK HCIOJHUTEIBHOW BIIACTH,
KaK €€ CaMOCTOSTEIBHOCTh (HapsIy C 3aKOHOMATENBHON WM cyneOHOi). OmxHako
aKIECHTUPOBaHUE BHUMAHUS HAa HE3aBUCHUMOCTH UCTIOJIHUTENLHOMN BIIACTH BPSII JIN
OTIpaBJIaHO B CHJIy IOJ3aKOHHOTO XapakTepa €€ JeATeNbHOCTH U IMOCTOSHHOMY
CHCTEMAaTHYeCKOMY KOHTPOJIIO 32 OCYIIECTBICHHEM HCIOJIHHUTEIBHOW BIACTH CO
CTOPOHBI IBYX ApYrux BeTBeil BiacTu u llpesumenta PO Bo m3bexaHue pas-
0alaHCUPOBKH CHCTEMbI pa3jieiicHus pinacted. Tem Oonee, uro Koncruryuus PD
COAEP>KUT JIOBOJBHHO PA3BETBICHHBIA MEXaHW3M KOHTPOJS 33 MCIIONHUTEIHHON
Bnactbto. Hanpumep, Koncrtutyunonnsiii Cyn PO HaneneH monHOMOYMSIMH IO
OCYUIECTBJICHHUIO KOHTPOJII 3a KOHCTUTYIIMOHHOCTBIO HOPMAaTHBHO-IIPABOBBIX
aktoB llpaButenscTBa PO 1M aHANOTHYHBIX €My OpraHOB OOIIEH KOMITETEHIINU
cyonrextoB P®. Ho, B TO ske BpeMsi, HUKaKo# JIpyroil opraH rocynapCTBEHHOM Bia-
CTH WJIM MECTHOTO CaMOYIpaBJIEHUs HE UMEET MpaBa HU BTOPrarbcs B JESTENb-
HOCTH HCTIOTHUTEIHHON BJACTH, OCYIIECTBISIEMYIO B paMKax €€ KOMIIETEHITUH,
HU NOAMEHSTH MOCIETHION.

B wucropuun Poccun OBULTHM MOMBITKM OPraHOB 3aKOHOAATENLHOW BIIACTH
MTOCPEACTBOM CBOMX KOMHTETOB M KOMHCCHH OCYIIECTBIATH HEKOTOpbIe (DyHK-
WU U 33[a4¥ UCTIOJIHUTENBHON BIACTH. DTO CBSI3aHO C 3aKPEIUIEHHBIM JIOJTO0€
BpeMs IpUHIUIIOM BeeBnacTust CoBeToB HapoaHbIx femnyTaros (B CCCP). Ucmon-
HUTEIbHAs BIACTh B CHIIY OCOOCHHOCTH MPAKTHUECKON NESTETHHOCTH 0 HCIO-

18 K.C. Benbckuit, O ghynxkyusax ucnomnumensrot enacmu, «locymapctso u mpaBo» 1997, Ne 3,
c. 14.

SP Vol. 48 / STUDIA | ANALIZY 115



BUTAJIMIA BUKTOPOBHUY TOHYAPOB, CEPTEl FOPBEBUY ITOSIPKOB

HEHUIO U peaIM3allii TOJIOKEHUH 3aKOHOB M KOHCTHUTYLIMH, HOCUT BTOPUYHBII
xapakrep. BceoObeMmonuii 1 IpeIMEeTHBINA XapakTep HCIOIHUTEIbHOM BIACTH
JOCTHTAIOTCS MOCPEICTBOM pabOThl OTPOMHOTO YHHOBHHYBETO afllapara, B pyKax
KOTOPOTO HAaxXOAATCS 3HAYUTENbHBIE OpTraHU3alMOHHO-(UHAHCOBBIE PECYpCHI,
U HENIPEPBIBHBIM XapaKTEPOM €€ OCYLIECTBICHHUS.

Kaxk yxazano B Konctutynuun P®, cornacoBanHOe (GyHKIIMOHUPOBAHUE U B3a-
MMOJICICTBHE BCEX BETBEW M OPTaHOB IOCYNAapCTBEHHOH BIACTH 00ECIIEUHNBACTCS
[Ipe3unentom PD (u. 2 cr. 80). MexaHu3M B3anMONEHCTBHSI WCTIOTHUTEIBHON
W 3aKOHOZAATEIbHOW (IpeCTaBUTENBHOM) BIACTH Ha (efepabHOM YPOBHE H3HA-
yanbHO onpeneneH Koncturynueit Poccuy, a Ha permoOHaIbBHOM — C y4eTOM JIeH-
CTBYIOIIIETO 3aKOHONATENbCTBA M PETMOHAIBHBIX YCTaBOB M KOHCTUTyLMi. Tak,
IIpaButenscTBo PO ydyacTByeT B 3aKOHOTBOPUYECKOU AEATEIBHOCTH IIOCPEACTBOM
BHeceHus1 B degepanpaoe CobOpanne PD 3akOHOMPOEKTOB, MpUYEM B HEKOTO-
PBIX BaXHBIX CIIydyasx (Hampumep, MpeCTaBICHHE NMPOEKTa OIOMKETa) ydacThe
SBJIsIeTCS 00s13aTeNIbHBIM. B COOTBETCTBHU ¢ KOHCTUTYLIHOHHBIMH IMOJIOKEHUSIMH
B Ka4€CTBE ONPEIEICHHOTO MEXaHN3Ma CIIEPKEK U MPOTHBOBECOB B OTHOIICHHUSX
Mexnay IlpaBurensctBoM PD u T'ocymapctBeHHol J[ymoi 3akperieHa BO3MOXK-
HoCTb nocranoBku [Ipencenarenem Ipasurenscrsa PO nepen nocuensei Bonpoca
o mosepun!®. B cBoro ouepenn, IIpencenarens IIpaBurenscrBa PO MoxeT OBITH
HazHaueH [Ipesunentom PO mmme ¢ cormacust [ocymapctBennoit Jdymer (ct. 111
Koncturynuu P®). Ilpasaa, B cimydae TpOeKpaTHOTO OTKJIOHEHUS KaHIUAATYp Ha
3Ty JOJDKHOCTB, NPENCTABICHHBIX IIaBOM rocynapcTsa, locynapcreenHas Jyma
pacnyckaercs [Ipesugentom PO.

[Ipencrapnsiercs, 4TO TaHHAS MOJAETH CIEPKEK M MPOTHBOBECOB HOCHUT (DUK-
THUBHBIA XapakTep, TaK KaK BO BCEX CIy4asX UTOTOBOE PEIeHHE MO KOH(IHMKTY
Tocynapctennoit Jymsl u IlpaBurensctBa PO npunumaercsa miaBod rocyaap-
CTBa, KOTOPBI MOXET (TIpH MOBTOPHOM BbIpakeHUH HenoBepus [IpaBurenscTBy
B TE€UCHHE TPEX MECSIEeB) 0e3 yKa3aHWs MOTHBOB JIMOO paciyCTHTh locymap-
cTBeHHY!0 [ymy (¢ mocneayromumy BEIOOpaMH HOBOTO €€ COCTaBa), IM00 OTmpa-
BUTH B oTcTaBKy [IpaButensctBo PD. BepxHsis ke manara (KOTOpas anpuopu He
MOXKET OBITh paclylleHa HUKEM) B 3TOM KOH()IMKTE TMPUHSITH y4acCTHE COTIACHO
Konctutynun PO ne moxet. B cBsi3u ¢ 3TUM psil yUEHBIX CUMTAET, YTO B IOX00-
HBIX cutyauusax PenepanprHoe CoOpaHue BBICTYNAST HE KaK €IWHBIA OpraH
(emepanbHON 3aKOHOMATENBHON BIIACTH, a €ro MajarTel camocTosTensHoZ0, Heob-
XOIMMO OITHAKO OTMETHTh, YTO YKPEIUIEHHE HCIOJHUTENBHON BIACTH — OOLIEeMHU-
poBas tenaeHums. Kak ykaspiBaer J.LM. DHTHH, 3TO 00BSCHSIETCS KAK MHHUMYM
nByMsi paktopamu. Bo-1iepBhIX, YCIOKHEHHE U YCKOPEHHE OOIECTBEHHOM KU3HH

19 «Cobpanne 3akoHomarenbcTBa Poccuiickoit @eneparmm» 1997, Ne 51, ct. 5712.

20 TI.A. AcraduueB, Hucmumym HapoOHo2o npedcmagumenscmea ¢ cogpemenHou Poccuu,
Open 2003, c. 63.
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TpeOYIOT OBICTPBIX W ONEPATUBHBIX PEIICHUH MO KM3HEHHO BRYKHBIM BOIPOCAM.
Bo-BTOpHBIX, €1a00CTh HCIOTHUTEIBHON BIIACTH, YPE3MEPHOE BTOPXKEHHUE Mapiia-
MEHTa B c(epy MPaBUTEIBCTBEHHON ACATEIHLHOCTH HEU30EKHO BIEKYT 3a CO0Oi
MPaBUTENBCTBCHHYIO HECTAOMIIBHOCTD M Ye€Xap/Iy, YTO MOXKET IMPUBECTH K CEphe3-
HBIM TIOJIATHYECKUM OCIOKHEHHAM?!,

C TouKH 3peHHs HHCTUTYHOHAJILHOW OpPraHnu3aliy MOJUTHIECKON CHCTEMBI
WHCTUTYT TapiaMEHTapu3Ma e€CTb He TOJBKO CHOCO0 yYacTHs TPayKJTaHCKOTO
o0miecTBa B OCYLIECTBICHHUH IONUTHYECKOM BIIACTH, CKOJBKO YCIIOBHE €ro
CYIIECTBOBAHMUS KaK dJIEMEHTa MOJIUTHYECKOW CHCTeMBI ofliecTBa, 100 mocpea-
CTBOM HWHCTHTYTa IMapllaMEHTapu3Ma IPaKTAaHCKOE OOIIECTBO CIIOCOOHO pa3BH-
BaThbCsl, peaqu3ysi OCHOBHYIO NOJHMTHKO-BIACTHYIO GyHKIMI0 Hapona. K. Mapkc
B pabore «K kpuTHKe rereneBckoi puiocodun mpaBa» 1Mo 3TOMy HOBOAY OTMe-
qal: «...CTpeMieHue rpaXJaHCKOTO 00IecTBa MPOHUKHYTH B 3aKOHOIATEIBHYIO
BJIaCTh BCEH MaccoM, 10 BO3MOXXHOCTHU LIEJIMKOM, CTPEMJICHUE NEeHCTBUTEIHLHOTO
TPaKAAHCKOTO OOIECTBa MOCTaBUThH Ce0sl HA MECTO (PMKTUBHOTO T'Pa)kIaHCKOTO
o0IIecTBa 3aKOHOATETIFHON BIIACTH — 3TO HU YTO MHOE, KAK CTPEMIICHUE IPaK/IaH-
CKOTrO 00IIECTBa JOCTUTHYTh ITOJUTHYECKOTO OBITHS, TN CHAENaTh HOJIUTHIECKOE
OBbITHE CBOUM JICHCTBUTEIBHBIM ObITHEM»22. Omnupasich Ha TMOJUTHKO-BIACTHYIO
(yHKIMIO, KOTOpas (PUKCHUpPYET CBsI3b MapjaMeHTa ¢ HapoiOoM, Halued, MOXXHO
BMECTUTbH B MOHATHE IIapJaMEHTAPU3M» 110 CyTH BCE BHIOBBIC €r0 Pa3HOBHIHO-
CTU. DTa KII0YeBasi XapaKTepUCTHKA TapiaMeHTapu3Ma SBISIeTCS] YHUBEPCATBHOM.
Peamu3ys ee, mapnamMeHT Kak MOJMWTHYECKUI WHCTUTYT IONy4aeT CIOCOOHOCTH
obpeTarh pa3nuuHble GOPMBI B 3aBUCUMOCTH OT XapakTepa MOJIMTHIECKUX, COLH-
QIBHBIX ¥ YKOHOMHYECKUX YCIOBUH.

CoOTBETCTBEHHO, OCHOBHBIC (YHKIIMW TapiiaMeHTa: TMpeCTaBUTEIbCKAs,
3aKOHOAATEbHASl U KOHTPOJIbHASI, — BBIPAKAIOIINE CYBEPEHHYIO BOJIIO HapoIa,
nepeHocsarcs B Poccun nHa @enepanpHoe cobpanue. JltoOble nHble (hyHKUIWH,
BBINOJTHSAEMbIE BEPXHUMH MaJIaTaMH MapJaMEHTOB B JIPYTUX CTPaHaX, 3aBUCST OT
HallMOHANBHBIX U UcTOopHUYecKux ocobeHHocTei. Coser Deneparnyu, Hampumep,
MOMHMO HMHBIX (DYHKIHH, BBIIOIHSIET 0CO0YI0 (PYHKLMIO CHEPKUBAaHUS HUKHEH
naynarel. IMEHHO JBYXTMajaTHOE CTPOCHHE TapiiaMeHTa 3akperuieHo KoHcTuTy-
et PO (m. 1 cr. 95), koTopoe npearonaraet He TOIbKO KOJJIETHAIBHOCTD MTPE]I-
CTaBUTENBHOM BIACTH, HO U ONPEIENICHHYI0 UEPapXUUeCKyI0 CTPYKTypy Mayar
napJaMeHTa.

C TeopeTHyecKol TOYKU 3PEHUS] MPUHLMUI ABYXMANATHOCTH HapiIaMEHTCKOH
CHCTEMBI H3HAYaIbHO CBS3aH C MPUHLIUIIOM pa3iesieHus Biacteid. B ocHoBe momo0-
HOTO TTIOHUMAaHUSI JISKUT HEOOXOMMUMOCTh 0ajaHca W OCYNICCTBICHUS! B3AaHMHOTO

21 JLM. DuruH, Pazdenenue gracmeil: onvim cospemennvix 2ocyoapems, Mocksa 1995, c. 34.

22 K. Mapkc, K kpumuxke 2ezenesckoi ghunocogpuu npasa, [B:] K. Mapke, ®@. Durensc, Couu-
nenus. T. 1, Mocksa 1924, c¢. 357.
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KOHTpOJS Tajnar mapiamenTa. CTOPOHHUKM OMKamepann3Ma yTBEpIKIAIOT, YTO
IByXIajlaTHasl JIETUCTIATypa CIY>KUT TapaHToM Oojiee KaueCTBEHHOI'O 3aKOHOA-
TENbCTBA, OOJBIIEH MPEACTaBUTEIBHOCTH M 00SCIICUCHNUS TUTIOpAIN3Ma MHEHHIAZ3,
B coBpemeHHBIX poccHuiickux ycimoBusx Oukamepanusm OeaepansHoro CodpaHus
COOTBETCTBYET KOHCTPYKLMU CHJIBHOW HIDKHEH MajaTbl M OTHOCHTENBHO ci1aboi
BepxHel nmanarel. [lomoOHOe 3akirodenne oOycioBieHo mnonokeHneM KoHcTuty-
uuu PO, mpemycmarpurparoliei Bo3MOKHOCTh [ocynapcTBenHoit [Iyme npeonosne-
Barb Bo3paxkeHust CoBeta @eneparyu (4. 5 ct. 105). B cnyyae pasnornacuii dene-
paJIbHBIN 3aKOH CUMTAETCS B JAHHOM CUTYyaIlMM MPUHSTHIM, €CIHM IPU TOBTOPHOM
TOJIOCOBAHUH €r0 MOJIEP AN HE MEHee ABYX TPeTeil OT O0IIEero Yrcia AemyTaroB
locynapcreennoit Jlymbr. CoBer Deneparnyu HajfielneH «ClIaObIMIU» (B OTIHYUE,
Harpumep, ot OyHaecpara @PI') momHOMOYMSME B OTHOLICHUH BceX (henepalib-
HBIX 3aKOHOB, BKJTIOUas U (eiepaibHbIe 3aKOHBI, MTOIEKAIIHE €r0 00s3aTeIEHOMY
PacCMOTPEHUIO, TIOCKOJIBKY €r0 BETO Ha TAKUE 3aKOHBI MOXKET OBITh ITPEOHOJICHO
B locymapcteenHoit Jlyme KBaIM(pHUUIMPOBAHHBIM OOJBIIMHCTBOM TOJIOCOB. B TO
xe BpeMs: Coser Denepanunl ABISETCS «CHIBHOI TMajlaTol B OTHOIIEHHUH (erie-
paJIbHBIX KOHCTUTYLIMOHHBIX 3aKOHOB U 3aK0HOB P® 0 BHeceHun nomnpasok B Kon-
CTHUTYIIUIO: €ro ofo0peHue o0s3aTeNbHO i uxX npuaatus Oenepansabim CoOpa-
Huem P®. AnHanorndnas cuTyalusi CKIaJbIBAeTCS M MPU ITOBTOPHOM IPHHSATHH
(enepanbHBIX 3aKOHOB, OTKIOHEHHBIX [Ipesunentom Poccun, myrem npeononeHus
00enMH MajiaTaMH 3aKOHOJIATEIbHOTO OpraHa Mpe3uAEHTCKOTO BETO. DTO MO3BO-
JISieT TOBOPUTH 00 OTHOCHUTENBHOM «crmaboctny» Cosera Deneparium.

K 0CHOBHBIM IpenMyIlleCTBaM JBYXIAIaTHONW CHCTEMBI OTHOCSTCS CIEIYIO-
mue24: o0e manaTbl B3aMMHO CACPXKHMBAIOT YT JApyra B cdepe BIACTH; JBYX-
MajaTHBINA apiaaMenT O0osnee 3 (EeKTUBHO CASPKUBAET UCIOTHUTEIHHYIO BIIACTh
u obecrieunBaeT Oosiee MIMPOKOE NPEACTaBUTEIBCTBO M30HMpareneld, 0COOEHHO
B MHOTOHAIIMOHABHBIX CTpaHax (Hampumep, B Poccun); Hannune BTOpOil maiaTel
obecrnieunBaeT Oolee THIATENbHYIO TPOPAOOTKY 3aKOHOIIPOEKTOB; BTOpas Mmajara
JNEHCTBYET B KaueCTBE rapaHTa KOHCTUTYLUH, MOCKOJBKY YAJIUHSIOTCA CPOKH
MIPOXOXKIEHUS CIIOPHBIX 3aKOHOIMPOEKTOB, UTO JIaeT AOMOIHUTEIHHOE BpeMs IS
paccMOTpeHus 3aKOHOMPOEKTa U ero odIecTBeHHoro obcyxaenns. Ha mpumepe
(paHIy3CcKOro mapiaMeHTa SICHO BHIHO, YTO OJHONAJIATHOE YCTPOWCTBO 3aKO-
HOJATEIbHOI0 OpraHa XapakTepHO JJI PEBOJIIOLMOHHBIX TEPHOJOB, TOTAA Kak
STMOXH SBOJIIOIMOHHOTO Pa3BUTHA 3HAMEHYIOTCS BO3BpAIICHHEM K JIBYXIayaT-
HOH KOHCTpYKIMHUZ2S. He BBI3bIBaCT COMHEHUS, YTO IS POCCUICKOTO TOCYIapcTBa

23 M.C. CanukoB, Cpasnumenvhuiii gpedepanuzm CLIA u Poccuu, Exarepunbypr 1998, c. 165.

24 J. Mastlas, L. Grange (eds.), Les secondes chambres du parlement en Europe occidentale,
Paris 1987, p. 23.

25 T1LA. democoB, J{gyxnarammuvie nApaamMeHmvl. e8PONECKUl U OMe4eCmEeHnblil Onblim,
«[Tomucy 2001, Ne 1, c. 168-180.
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OuKaMepalibHasl CTPYKTypa SIBISICTCS] HanOoJiee ONMTHMANLHON, HO s 3¢ dek-
THUBHOH paboTHI MapjaMeHTa Hy)KHa aKTHBHAS U [I€JICHANIPABICHHAS COBMECTHAS
JesTenbHOCTh 00enx majaT. OcoOeHHO B YCIOBHSAX POCCHUICKOM MHOTOMApTU-
HOCTH.

3asBneHnbrii Koncrutyuen PO vHCTHTYT MHOTONApTHIHHOCTH (HOPMAITEHO
SIBJISICTCS. OJTHUM M3 OCHOBOIIOJIAratoNIUX (PAKTOPOB, OMPEICIISIONINX IIeJIeco00pas-
HYI0 aKTHBHOCTh KaK MHCTUTYTa TapiaMeHTaph3Ma, TaK M BCEil MOIMTUIECKOH
cuctembl. Eme B 1995 roay I[Mpesuaent PO b.H. Enbrun2tormeuan: «O0mecTBo
U TOCYIapCTBO KpalHE 3aMHTEPECOBAHBI B IMOSBICHUU CTAOMIILHOW MApTHIHON
CHCTEMBI. 3aKOHBI O BHIOOpax Ompenenar — Oy[eT JIM Halla MapTUiHas chcTeMa
W jJalnee SIBIATH COOOW MHOXECTBO HEOOIBIINHX, MaJl0 KOTO MPEICTABIISIONNX
napTHid, MO0 HauHEeTCs yCKOpeHHOe (HOPMHPOBAHHE KPYHHBIX MOIUTHYECKUX
OpTaHU3aINi, OTPAKAIOIINX MHTEPECH OCHOBHBIX COIMAJBHBIX TPYIII, a TaKkKe
MMEIOLIUX MOIIHYIO ONOPY B PETHOHAX.

WHCTUTYT MHOTONApTUHHOCTH SIBIAETCS BaKHBIM HHCTPYMEHTOM CTaHOBJIE-
HUS TPaXKIAHCKOTO 00IIeCcTBa, 00ECIICUCHUS TOJINTHICCKUX TIPaB U CBOOO Ipa-
JIaH ¥ BBICTYIMaeT KaK OpTraHU3aloHHas (opMa KOHCTHTYIHOHHOTO ITOJUTHKO-
HACOJIOTUYEeCKOT0 MHOT000pasusi, KOTOPOE COCTOMT B TOM, YTO TOCYIapCTBO HE
MOXKET OTIPEENIATh KOJMYECTBO MOJUTHYECKUX MAPTHH M MX HICOTOTHYECKYIO
tatgopmy. Pa3BuTHe MHOTOMIAPTHIHOCTH CHIOCOOCTBYET BHIPAKEHUIO HHTEPECOB
n30uparenei v MOIUTHYECKOMY CTPYKTYpHPOBaHHIO caMoro odmectsa. [lonutu-
YecKHe MapTHH, B CBOIO O4YepeNb, SABISIOTCS YaCThIO CHCTEMBI 00paTHOW CBA3H
MEXIy TOCYIapCTBOM U TPAXKIAHCKUM OOIIECTBOM. DTO BIOJHE COIVIACYeTCS
C NPHUHIMIIOM MOJUTHYECKOTO M HJEOJOTMYECKOTo IUTIOpajn3Ma, 3aKperieH-
HbIM KoHctutyuueit PO u sBisOMMMCS OCHOBOM BCEM MOJUTHYECKON CHCTEMBI
CTpaHBbI, MPEeNOCTAaBIAIONIed TpaBo rpaxkgaHam Poccuu cBOOOIHO BBIpa)karhb
CBOIO MOJUTHYECKYIO OPHEHTAINIO, COOCTBEHHOE MHEHHE, HACOJIOTHIO, CO3aBaTh
oOrmIecTBeHHbIE 00BETUHEHNSI B COOTBETCTBUH C MIX MHTEPECAMHU.

Oco060ii TeHAEHINEH COBPEMEHHOM POCCUIICKON MHOTONIAPTUIHHOCTH SIBIISIETCSI
JOMUHUPOBAaHUE TaK Ha3blBAEMBIX «IapTUil BiracTtu». B Jlyme mepBoro cosbiBa
B 3TOM KauecTBe BoIcTynaim «Breidop Poccum» u «IIPECC», B lyme BTOpOTO
cos3siBa — «H/IP», B lyme TpeThero cospiBa — «EOQUHCTBOY», B Jlyme ueTBEpTOro
co3siBa — «Equnas Poccus». bonee Toro, ¢ konma 1990-x ronoB MOKHO TOBOPHUTH
00 OTYETIMBO BBIPAKEHHOMN TEHAEHIINH K Pa3pacTaHWIO MPOBIACTHBIX (PpaKIHil.
PaccmarpuBas moHsTHE «IapTHs BIACTH» KaK MapTHIO MAPIaMEHTCKOTO OOJb-
HIMHCTBA, CIy)Xallyto onopoil [Ipe3sunenTa kak B mapiamMeHTte (B BUJE JTOMUHU-
pyromiel (paknun), Tak U B X07e¢ BHIOOPOB (B KaUECTBE €r0 COOCTBCHHOM 3JICK-

26 Tlocmanue IIpesumenta Poccuiickoit ®enepannn ®Penepansaomy Cobpannio Poccuiickoit
®denepannn, «Poccuiickas razera» 1995, Ne 36, 17 depans, c. 1.
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TOPaILHOM MamIuHbI)2’, MOKHO OTMETHTh, YTO MOMOOHBINA CIBHTI B PACCTAHOBKE
CHJI BHYTPH HIDKHEH ManaThl MNPUBEN K CYyIECTBEHHOMY M3MEHEHHIO €r0 IMOJH-
TUYECKOTO MPOGUIISL: U3 ONIOHEHTa UCIIOIHUTEIBHOW BIacTH [ocynapcTBeHHAs
JHyma mpeBparuiack B MPEJaHHOTO €€ CTOPOHHHUKA.

Ecnu yTBepknarh, YTO MHCTUTYT MHOTONAPTHHHOCTH — 3TO 0OS3aTeNbHBIHI
3JIEMEHT J€MOKPaTU4YeCKOro pekKuMa, a caMU MapTHH MO CBOEW CYTH JOJKHBI
SBJISITHCSA OMHUM M3 KITIOYEBBIX JIEMEHTOB TPAYKAAHCKOTO O0IIECTBa, CaM TePMHUH
«TIapTUs BIACTH» — HOHCEHC, TIOTOMY YTO B 3TOM TEPMHHE IPOTHUBONOCTABIICHBI
MOHATHUS «BIACTh» U «maptus». Cama 1o cebe nmonurudeckas naptus (4 oboe
Jpyroe TONMUTHYeCcKoe OObeIMHEHNE) O0NafaeT UMb BHYTPHUIIAPTUHHON (BHY-
TPUOPIraHU3aLMOHHOM) BIAcThI0 B OTHOLICHWH CBouX 4ieHOB. Ilaprtus (ot mnart.
pars — yacTb, Ipymma) — 3TO JMIIb ONpeAeTeHHas TpyIa JHIl, 4acTh Hacelle-
HUS, U BIACTh €€ HOCUT BHYTPHUTPYIIIOBOW, YaCTHBIN (HEIyOIMYHBIIN) XapakTep.
MOJKHO COTIIaCUThCA, YTO JIF00ast mapTusi CHOCOOHAa NPHUOOPECTU MOTUTHYECKYTO
BJacTh, HO BJIACTh, KOTOpas JIETUTHMHA B CO3HAHWU €€ CTOPOHHHKOB U YJIECHOB
¥ KOTOpasi MPOTHUBOITOCTABIISIETCS BIIACTH TOCYapCTBa.

B cnyuae ¢ «Epunoti Poccueit» roBopuTh 00 3TOM OECCMBICIIEHHO, TIOTOMY
YTO OHA «IIOLUIA IPYTUM ITyTEM» — HE OT NMOJUTUYECKON BIIACTH MAapPTUH K MOJIUTH-
YECKOU BJIACTH B TOCYAApCTBE, a HA000POT. UTO 5K, MOKHO MPU3HATH 3TO 0COOBIM,
POCCHICKMM MYTEM, XOTS 3TO HECKOJIBKO MPOTHBOpedunT no3uuuu [Ipesunenra PO
B.B. Ilytuna?®, 03ByueHHOH B YK€ JaJECKOM 10 COBPEMEHHBIM MOJUTHYECKUM
mepkam 2000 roxmy: «Ha ¢oHe BEKOBBIX TpaaulMid MmapjamMeHTapru3Ma U MHOTO-
NapTUHHOCTH B IPYTHX CTPaHax 0COOEHHO 3aMETHBI HEJOCTATKU Hallel mapTuii-
HOW cuctembl. Cna0oi BJIACTH BBITOIHO MMETh cialbie maptuu. Eil cnokoiiHee
1 KoMQOpTHEe XUTh MO MpaBUiIaM MOJIUTHYECKOro Topra. Ho cumbHas BiacTh
3aMHTEPECOBAaHA B CHIBHBIX CONEpPHHMKAaX. TOIBKO B YCIOBHMAX MOJUTHYECKOU
KOHKYPEHIIMH BO3MO)KEH CEPbE3HBIN JUaor O pa3BUTHM HAILETo TOCyJapCcTBay.

Bgens B monmmTtHuecknii 000pOT TEPMHUH «IApPTHSA BIACTH», MOIUTHYECKAS
sanmuta Poccum ¢akTtuuecku mpu3Haja, 4TO €CTh OAHA HapTHs, HAa KOTOPYIO
omupaetcst Bnacth — «Enunas Poccusi», a Bce MHBIE MapTUU MOCIE BHIOOPOB
2007 roma (hakTHUECKH JTUIIMINCH PEATbHBIX PhIYaroB MOIUTHIECKOTO JaBICHHS
B ['ocynapcTBeHHOM myme. [l HUX HIDKHSS NasiaTa cTaja ASHCTBUTEIBHO Mpel-
CTaBUTEIbHBIM OPIaHOM — OHH TaM NPOCTO IMpeAcTaBieHbl. [Ipu sToMm, Oynyun
HE B COCTOSIHMHM KOHTPOJHPOBATh BJIACTh WM KOPEHHBIM 00pa3oM BIHATH Ha
MIPOBOJUMYIO TOJIUTHUKY, 3TH MONUTHUYecKne maptuu B [ocymapctBeHHoN [lyme

27 B.I. Tonocos, A.B. Jluxtenmteiin, «llapmuu eracmuy u poCCUtiCKULl UHCIMUMYYUOHAbHbLIL
ousatin: meopemuyeckuti ananus, B.JI. HeuaeB, A.B. @unummos (coct.), Bea nonumuxa.
Xpecmomamus, Mocksa 2006, c. 330.

28 Tlocmanwe IIpesumenta Poccuiickoit ®enepannn Penepansaomy Cobpannio Poccuiickoit
®enepannn, «Poccuiickast razera» 2000, Ne 133, 11 urons, c. 1.
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NEHCTBYIOT KaK YacTHBIE MOJUTHYECKUE TMPEANpPHUATH, 3allUIIAIoNINe, MMPeKIe
BCErO, CBOM HMHTEPECHl. JTO BENET K BECbMa NPOTUBOPEYHBOMY BOCIHPHSITHIO
POCCHICKOro nmapiaMeHTa Kak peaJbHOro MHCTUTYTa KOHCTUTYILHMOHanu3Ma. Kak
ormedaet A.}O. MensBuIb, TeMOKpaTHsl IIOHMMAETCS CEroHs HaceneHueMm Poc-
CHM HE B [yX€ MAacCOBOTO IMOJUTUYECKOIO YYacCTHS U CHOCOOHOCTH IOCTOSHHO
OKa3bIBaTh BO3/ICHCTBHE Ha MPHUHATHE PELICHHH, a KaK CIOCOOHOCTH PEryJspHO
n30MpaTh PyKOBOIMTENEH, KOTOpPhIE, B CBOIO OuYepenb, IIOCIE 3TOr0 BOBCE HE
00s13aHBI TOJ1aBaThCs JABICHHIO CBOMX H30mparenein»?’. [Ipesunent PO man
OYeHb YETKYI0 OLeHKY Nono0HOH npakTuke B [locmanuu 2003 roga: «... nHOTAA
JIeTTyTaThl, CIBIBYIINE JHOepataMd U CTOPOHHUKAMHU MPOTPECCUBHBIX AKOHOMHU-
YECKUX TEOPHH, Ha MPAKTUKE TOJIOCYIOT 32 3aKOHONPOEKTHI pa30pPUTEIbHBIE IS
rOCyAapcTBEHHOTO OtomkeTa. M MOHMMAIOT, UTO AENaloT. A Te, KTO HE CTECHSACTCS
MyOTMYHO HA3BIBATh MPEANPUHIMATENICH He HHaUe KaK «BOPAMI» U «KYIUKaAMM»,
J000UPYIOT MHTEPECHI KPYTHBIX KOMIIAHUI.

Tocynapcteennas [Ilyma Bcerga Oblla HHCTPYMEHTOM OOpaTHOM CBSI3U, KaHa-
JIoM HeraTuBHOW MH(popmanmy cHu3y BBepX. HemHemmnsas Jlyma Takum HMHCTpY-
MEHTOM OBITh YK€ MOYTH nepectana. KadyecTBo 3aKOHONMPOEKTOB, UCXOISMINX OT
WCTIOTHUTENILHON BIAacTH, ObUIO HEBBICOKMM M BeChbMa KOHBIOHKTYpHBIM. OOIie-
CTBEHHOM IKCTIEPTHU3HI KaK ()OPMBI OOPATHOM CBA3M MPAKTUIECKH HET. DTO MUHYC
JUIL POCCHMCKOTO MapiaMeHTapru3Ma M AJs KaueCTBa POCCUICKOM MOIUTUYECKOU
cucteMsl B 11esioM. CTaBUTCS 07| COMHEHHE HE TOJIBKO JIETUTUMHOCTh, HO U MIPe-
CTaBUTEIBHOCTH NapiaMenTa. Tak, mo Beicka3zbiBaHuio C.A. ABakbsHa, (yHKIUS
napjaaMeHTa NPEACTaBIATh HHTEPECHl HAPOAA «CETOAHS BBIXOJOLIEHA», TaK Kak
BOJISI HAPOJA MPOSBIAETCS TOJIBKO pa3 B HECKOJNBKO JIET MPH BBIOOpax TexX, KTO
Oymer crosath y Bractu’?. OrpaHuueHa W BTopast (GYHKIHUs MPEICTABUTEIBHOTO
YUPEXKIEHNS — NPUHATHE 3aKOHOB U KOHTPOJIb 3a MPUMEHEHHEM IPUHATHIX UMH
3aKOHOB MJIM MHBIX HOPMAaTHBHO-TIPABOBBIX aKTOB.

Ha npaxtuxe ['ocymapcteennas myma @enepanpaoro Cobpanus Poccuiickoit
denepaniy CTAaHOBUTCS HHCTUTYTOM BJIACTH C BECbMA KOCBEHHBIMH NTPU3HAKAMU
HApOAHOTO MpeACTaBUTENbCTBA. M mpobiema 31eck He B MIPaBOBOM periaMeHTa-
1uu (POPMHUPOBAHUS U ACATENbHOCTH MPEICTABUTEIHHOTO OPraHa, a B MOMUTHYE-
CKOM pacCcTaHOBKE BJIACTHBIX CYOBEKTOB M X IIOHUMAHUH CHCTEMBI IIOJIUTHYECKON
BJIACTH WCXOJS M3 JOMUHHPYIOIIUX MONUTHYECKHX (akTopoB. Kak yTBepkaaer,
HaIpuMep, POCCUHCKHUI HcclenoBarenb mpoodieMsl napiaamentapuzma P.M. Poma-
HOB, HBIHEIIHIOI CHCTEMY TOCYAAPCTBEHHOIO MPAaBICHHS, BO3HUKIIYIO IOCIE
Tparmyeckux coObITuit okTsi0ps 1993 1. u 3akpemnennyto B Koncrurynun Poccwmii-

29 A.YO. MenbBuns, Tlonumuueckue yeHHOCMU U OPUEHMAYUU U ROTUMUYECKUE UHCIMUMYNbL,
[B:] Poccust nonumuueckas, Mocksa 1998, c. 64—65.

30 C.A. ABaksstH, [Ipobnemsl napoonozo npedcmasumenscmea 6 Poccutickoii @edepayuu, [B:]
Ipobnemvr HapooHoeo npedcmasumenvcmea 6 Poccutickoti @edepayuu, Mocksa 1998, c. 6.
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cxori @eneparuu (1993 1), Takke BpsI JIM MOKHO XapaKTEPHU30BaTh TEPMUHOM
«TapIaMeHTapu3M», MTOCKOIBKY (PaKTUYECKH BEPXOBEHCTBYIOIIAS BIACTh COCPE-
noroueHa B pykax Ilpesunenta Poccuu, sBisromerocs mo KoHCTUTyIuu riaBoit
rocyaapctsa. [lapimaMeHT e He TOJNBKO HE OKa3hIBACT KAKOTO-TMOO BIVSHUS Ha
[Ipesunenra Poccuiickoit deneparnuu, HO u, cortacHo Koncturymmu (ct. 84),
MOXET OBITh PACIYIICH INIABOH TOCyIapCTRa.

[IpuHIIMTT AEMOKPATHIECKOW TOCYIAPCTBEHHOCTH, (DAKTUUIECKH HU3BEPTHY-
TEI1 B cucteme ¢opmupoBanus PenepansHoro CoOpaHus W 3aMEHEHHBIN Ha
MapTUHHO-HOMEHKJIATYPHBIH a0COJIFOTU3M, B CBOCOOPA3HOM BHJIE HAXOAUT CBOE
OTpaXECHUE M B NEATCIHHOCTH POCCHICKOTO TapiiaMeHTa. DTO TPOSBISETCS,
MPEX]E BCEro, B CYILIECTBEHHOM pa3JCICHUU HOPUINYECKOTO U MOJIUTHYECKOTO
coaepkanus ctT. 102 u c1. 103 Koncrurynuun PO, permaMeHTHPYIONIMX TPEAMETHI
BeaeHus nanar PenepaabHOTo codpanms. Kak yke orMedanocs, ofHa U3 KIrode-
BBIX (DYHKIWH TapiaMeHTa ecTh KoHTponupyromas. OHa pacrpocTpaHsIeTcs, Mo
CYTH, Ha BJIACTh UCTIOJIHUTEIbHYIO. JlaHHAs (DYHKIIMS periiaMEHTUPYETCS B HACTO-
AIee BpeMs B TPEX OCHOBHBIX MoyHOMOYHsIX locymapctBenHoi Jlymser (c. 103
Koncturymuun P®): a) naya cormacus [Ipesunenty Poccuiickoit denepanmu Ha
nasHaueHue [Ipencenarens [IpaBurensctBa PD; 6) pemenune Bompoca 0 JOBEpUH
[IpaButensctBy P®D; B) 3acimymmBanue eXerogHbIXx oT4eToB [IpaBuTenscTtea PO
0 pe3yaprarax ero AesATEIbHOCTH, B TOM YHCIIE IO BOIPOCaM, MOCTaBICHHBIM
Tocynapcreennoi lymoii3l.

Oco0EeHHOCTBIO UCTIOMHEHHUS TAaHHBIX TTOJTHOMOYHMA SIBJISIETCS TO, YTO OOJb-
IIMHCTBO JETMyTaTCKUX MAaHJAaTOB NMpHHAISKUT dpakiun «Equaas Poccusy,
a Ilpencenarenem IpaButensctBa PO sBrsercs aunep atoit maptuu [.A. Menage-
NieB, TofAepxkaBImwii ee, oymydn [lpesunenrom PO, Ha mapIaMeHTCKUX BRIOOpax
B 2011 roxy. CooTBETCTBEHHO, O€3 HApyIICHHUS TAPTHHHON AUCIUIIIHHBI BOTIPOCHI
perranucy aBToMaTudecku. Mcxoms u3 3Toro, MOXKHO TOBOPHUTH, YTO Y POCCHIA-
CKOTO TIapjlaMEHTapu3Ma €CTh CIICIH(PUUECKUE YePThI, KOTOPHIE OTIMYAIOT €TOo
OT mapjaMeHTapu3Ma B JPyTUX cTpaHaX. Poccuiickuil mapiaMeHT He HAXOAUTCA
B «IIPUBWJICTUPOBAHHOM) TIOJIOKEHUH. 3aKOHOIATEIbHAs BIACTh YCTYMAeT B CBOEM
BIIUSTHUM Ha CYIbOY CTpaHbl UCMIOJHUTEILHOM, TO €CTh MOCIETHSS SBHO JOMUHU-
pyeT. OTO HEe BIOJHE COYETAETCS C MPUHIUIIOM NPEACTABUTEILHON NEMOKPATUU
1 He (POPMUPYET KOHCEHCYCHYIO IEMOKPATHIO. Y UUThIBasK CIICIUPUIHOCTh IIEPCOo-
HUA(DHUKAIAY TIIaBBI TOCYIAPCTBA KaK «JTHACpa HAIMIY», a TAKKE KECTKYIO CHCTEMY
MTPaBOOXPAHHUTENBHOTO 00eCTIeYeHHs TOCYIapCTBa, ATO CHCTEMHasl OIMOKa, pas-

31 B cootBerctBun ¢ 3akoHoM Poccuiickoit ®eneparmu o nonpaBke k Konctutynuu Poc-
cuiickoii @enepaunu ot 30 nexadps 2008 . Ne 7-OK3 «O KOHTPOJBHBIX MOJIHOMOYHSIX
I'ocymapctBennoi Jlymsl B otHomeHnu I[IpaBurenscrBa Poccuiickoit denepanum», BCTy-
MUBILIUM B CHITY CO JHS ero opuuuansHoro omyonukoBanus 31 nexadps 2008 r., «Poccuii-
ckas razera» 2008, 31 nekabps, c. 1.
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pymIaromas B CyIIECTBYIONIEH cHCTeMe B3aMMOJICHCTBHE U B3aUMOITPOHUKHOBE-
HUE BETBEH BIACTH.

AHanu3upys pa3BUTHE HHCTUTyTa MapiaMeHTapu3sma B Poccum MOXHO
3aMETUTh, YTO HEOOXOAMM PEabHBI MEXaHH3M «CIEpKeK W IPOTHBOBECOBY,
KOTOPBIH HE MO3BOJISUT ObI HCTIOTHUTENIFHOM BIACTH UTHOPHPOBAThH 3aKOHOAATENb-
HYI0, HO ¥ HE TIO3BOJISUT ObI 3aKOHOAATEIHLHOM BIACTH AUKTOBATh CBOHM YCIIOBHSL.
Pemenvie maHHO#M MpOOIEMBI BUIUTCS B YBEIWYSHHWH TpaB MapjaMeHTa U pac-
IIMPEHNHU ero mpeporaruB. Kak cnpaBemIMBO OTMEUYalOT HEKOTOPBIE YUYEHBIE,
c1aboCTh MOTHOMOYMH TapiamMenTa Poccuu mpeacTaBisieT cOO0H peTpociek-
THBHYIO HETaTUBHYIO peakuuro nepBoro IIpesuaenra crpansl b.H. Enpnuna Ha
nesitenbHOCTh BepxoBHoro Cosera Poccuiickoil ®denepanuu, KOTOphId eaBa He
OTIPABUJI €r0 B OTCTaBKy32. OJHAKO Ha MPAKTHKE ITa IIOJUTHYECKAs MECTh)
BBUIMJIACh B pa30ajaHCHPOBKY TOCYIapCTBEHHOTO MEXaHH3Ma Ha (hefeparibHOM
YPOBHE M JEKOPaTUBHOCTH moaHoMounit PenepansHoro Cobpanust Poccuiickoit
®denepanuu.

TakuMm 00pas3oM, MonUTHYECKas COCTABIAIOIMIAS MPOIECCa OpPTaHU3AINH
U IEATENBHOCTY MapJIaMEHTCKOW CUCTEMBI BO MHOTOM NPOTHBOPEYUT CYIIHOCTH
napjJamMeHTapu3Ma Kak MHCTHTYyTa KOHCTUTYLMOHAJIM3Ma U B ILI€JIOM IIEHHOCTH
JIeMOKPaTHIECKOW TOCYJapCTBEHHOCTH. DTO TAaK)KE€ CBUIETEIHCTBYET O HEAOCTA-
TOYHOW 3HAYMMOCTH (peaepaTUBHON TOCYAapCTBEHHOCTH M BEIET K LEHTpaIn3a-
LU UCTIOJIHUTENBHON BIIACTH B paMKax 3JIEMEHTA BJIACTH 3aKOHOAATEIbHOU, HOO
TTO3BOJIIET BO3/ICUCTBOBATh Ha TIaB CyObekToB PD. [lpu Takmx ycioBmsx Denme-
panbHOE coOpaHue B COBpeMeHHON Poccuy He MOXeT OBbITh MPU3HAHO ITOJTHOLICH-
HBIM MHCTUTYTOM KOHCTUTYIMOHaIM3Ma. B 3Toil cuTyanuu 3Ha4eHWe MHCTUTYTa
MECTHOTO CaMOYIIPaBJICHHUSA B MOJUTHYECKON CHCTEME IO OIPEAECIEHHIO MOXKET
CTaTh JOMUHHUPYIOLIUM.

Ponp uHCTHTYTa MECTHOTO CaMOyIpaBiEHHs B MEPEyCTPOHCTBE COBpEMEH-
HOTO POCCHICKOTO O0IIecTBa M rOCylIapcTBa CTAHOBHUTCA Bce Ooiiee OU4eBUAHOM,
Ha 4To oOpaliaeT BHUMaHHE HayyHoe coobmiecTBo. Ha 3HauMMoCTh MecTHOro
CaMOyIIpaBJICHUs I CTAHOBJICHHS TPaKJAHCKOTO OOIIEeCTBa yKa3bIBal, B YaCTHO-
ctr, A. TokBuib, CBSI3BIBAS €ro ¢ POPMUPOBAHMEM OOIIMHBI — HHCTHUTYTA, MOSAB-
JISIFOILIETOCS. paHblIe TOCYAapcTBa U HE3aBUCHMOTO OT Hero. MIMeHHO B OOLIMHE,
obnajaronieii CoOCTBEHHOM CHIION M HE3aBHCUMOCTBIO OT TOCYAapCTBa, BOCITUTHI-
BaeTCs MPHUBBIYKA K CBOOOJIE, PABEHCTBY, POPMHUPYETCS YyBCTBO T'PaKJaHCTBEH-
HocTU. OOLIMHBI, OyAydYd MCTOYHHUKOM CHJIBI TOCYIApCTBa, HE IOIYCKAIOT €ro
BMEILATENLCTBA B CBOIO KHU3HEAEATENBHOCTh. [l0 €ro MHEHHIO, OOLIMHBI SIBIS-
FOTCSl ICXOJTHBIMH, OCHOBOTIOJIATalOIIMMH, HO HE €JMHCTBEHHBIMHU 3JIEMEHTaMH

32 C.I. Napeunna, Udncmumym npesudenmemea: ucmopust u cogpemennocms, Munck 2003,
c. 20.
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rpaxaaHckoro odmecTBa: «OOIMMHABIE YIPEXKICHUS TaK OTHOCSTCS K CBOOOJIE,
KaK HayaJbHBIE MIKOJBI K HAyKe»33.

B cwty cioXHOCTH M HEOAHO3HAYHOCTH MOHMMAaHHUS JTaHHOW KaTeropuH,
«MECTHOE CaMOYITPaBJICHNE)» PacCMaTpHBAETCS B IOCTATOYHO MHOTHX aCTIEKTaX.
Tak, B.I. UrnatoB omnpenensieT MECTHOE CaMOYIPABICHHUE KaK OpraHU3aluIo
BJIACTH Ha MECTaX, MPeIoiararollyl0 CaMOCTOATENIbHOE PELIeHNEe HaceIeHUEM
BOIMpPOCOB MecTHOTO 3HaueHus>4, VI.B. Beiapun u A.H. KOKOTOB MTOHUMAIOT IO
MECTHBIM CAaMOYMPABIECHUEM IPOLECC YHPABICHUS HU30BBIMU TEPPUTOPHUATIB-
HBIMH COOOIIECTBAMH JKUTENEH, OCHOBAaHHBIM Ha PasyMHOM COYETaHHUHU «IIpe.-
CTaBHUTEIILCKUX MHCTUTYTOB U MHCTHTYTOB HEMOCPEICTBEHHON JIEMOKPATHI»3S.

CornacHo peduunnmuun A.A. 3amMoTaeBa, MECTHOE CaMOYyNpaBie€HHE — 3TO
¢dbopmMa HapoaOBIACTHS, 0OECIIEUHNBAIOIIAs 3aIIUTY COBMECTHBIX HHTEPECOB IPaXK-
JlaH, TIPOUCTEKAOIAs M3 MPOKUBAHUS HA ONPEIEeNICHHOM JIOKaJIbHOI TepPUTOPHH,
HEOOXOAMMOCTH W HEM30EKHOCTH COCEJCKOTO B3aMMOJCHUCTBUS JKUTEIEH 3TOH
tepputopun’®. E.A. HeznamoBa xapakTepusyeT MECTHOE CaMOYIIpaBIICHUE Kak
npu3HaBaeMblii U rapantupyemslii Konctutynueil Poccun HHM30BOM ypOBEHB
MyONMMYHOW BIIACTH, PEAM3yeMbId IyTeM HEMOCPEICTBEHHON AeITeNbHOCTH
HACeJICHHUs], a TaK)KEe OPraHOB MECTHOTO caMmoympasieHus’’. B momuepxky naH-
HOTO Te3UCa MOXHO IpuBectd nojoxxenue KoHctutyunn PO, ycraHoBUBIIEH,
YTO OpPTraHbl MECTHOTO CaMOYIPABJICHUSI HE BXOIAT B CUCTEMY OpraHOB rocyaap-
CTBEHHOU Biactu (cT. 12).

Kak 0coObIff CcONMANBHO-TIOTUTUYCCKUH (EHOMEH «MECTHOE CaMo-
YIPABICHUE» OINPENeNseTCsl HalU4YHEM CaMOCTOATENbHOIO YIPaBICHUS
COLIMANIBHO-TTOJIMTHYECKUMH TIPOLIECCAMH B paMKax OINpPEIEIeHHOW MECTHOCTH.
[lonsTHE «ympaBieHHEe)» TPEAIoNaraeT ONMpeeIeHHOE BIIACTHOE BO3/CHCTBHE
KOHKPETHOTO CyOBheKTa (OpraHa MECTHOTO CaMOYIpaBJIeHHS) Ha OOBEKT 3TOTO
ynpaBieHuss ()kuTeiael 3TOH MECTHOCTH), HE3aBUCHUMO OT CTENEHU Pa3BUTHS
COLMAIBHONW OOITHOCTH M MPUHATHSA 3TOH OOIIHOCTBHIO MOJAETH YIPAaBJICHHUS: OT
OOIIMHHON JT0 KONMMPOBAHUS TOCYIAPCTBEHHOMN CTPYKTYphI. IcXos U3 IpHHATON
OOIIHOCTBIO TPaXKIaH MOJCIH YIPaBICHHUS, ONpENeNseTcs YPOBEHb CaMOpa3BH-
THS MECTHOTO caMOyTpaBieHus. [Ipu 3TOM OZHMM M3 OCHOBHBIX IOKa3aTese
BEICTYIIa€T MPHUHATHE «HAPOIOBIACTHS Ha MECTaX» KaK 0COO0H IEHHOCTH, KOTO-
pas BBICTYNAeT OJHUM U3 3JIEMEHTOB JEMOKpPAaTHYECKOH IoCylnapCTBEHHOCTH.
Eme B 1990 romy A.W. ComKkeHHIIBIH MPEIJIOKIIT CO3aTh BEPTUKATIL HAPOITHOTO

33 A. Toxsuib, O demokpamuu 8 Amepuxe, Mocksa 1987, c. 45.

34 B.I. Urnaros, B.B. Pynoit, Mecmnoe camoynpasnenue, Poctos u/J] 2001, c. 12.

35 W.B. Bounpun, A.H. Kokoros, Mynuyunanenoe npaso Poccuu, Mocksa 2002, c. 33.

36 A.A. 3amoraeB, MecmHoe camoynpasienue: 0CHOGHble NOHAMUsL U mepmunsl: Kommenma-
PUll K 0MOebHbIM HOpMam (edepanvhoo 3akonooamenvcmeaa, Mocksa 1999, c. 13.

37 E.A. HesnamoBa, Mecmnoe camoynpasnenue. Opeanwvt énacmu, Mocksa 2001, c. 10.
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caMOyTpaBJICHUs, BEPTHKAJIb BIACTH, B KOTOPOH HMMITY/IbCHI YIIPABJICHHUS HIYT
CHH3Y BBEpX, OT HapoJa K M30pPaHHBIM UM U OMPABAABIIMX CeOs KaHIUAATOB3S.

OO0cyxnast MOHATHE «MECTHOE CaMOyIpaBieHHe», HEOOXOAUMO yKa3arh, YTO
€My TPEIIECTBYET «MECTHAsI CaMOOPTaHHU3aIUsD), TO €CTh HAMYME B paMKax
OTIpeIeNIEHHOW MECTHOCTH pPEeallbHO CYIIECTBYIOIIEH OpTaHW3alud TPaXKIaH.
Jnist cylecTBOBaHMs 3TOTO THIA OPraHU3ald Mallo ONpPEeNUTh €€ aJMHHU-
CTpPaTUBHO, HEOOXOMUMO (POPMHUPOBATH CTPEMIICHHE TpaXKJaH dTOH TeppUTOPHH
K COLMAIBHO-TIOJUTUYECKOMY Pa3BUTHIO ITOW TEPPUTOPHH, YTO TpeOyeT BHICO-
KOTO YPOBHS IPaXKJIAHCKOHM KylbTypbl. IHBIMU ClIOBaMH, IpayKIaHCKas KyJabTypa,
HarpuMep, MYHUIIUTIATBHOTO 00pa30BaHusl, peallbHO OTpaXkaeT ypOBEHb Pa3BH-
THS MECTHOTO CaMOYIIPaBIIEHHsI KaK KaTeTOpHH TpakJaHcKoro obmiectsa. [Ipu
3TOM BO3HHKAET PEaJbHOE MPOTUBOPEUHE MEXKIy MECTHBIM CaMOYIPaBICHUEM
U MyOJTMYHO-BIACTHBIMH TOJTHOMOUHSMH MECTHOTO CaMOYTPaBICHHS.

B pazButHe nonoxxeHuss 0 MECTHOM CaMOYTIpaBICHUH Kak (opMe camoopra-
HU3ALWU TPaXIaH U WHCTUTYTE IPaKIAHCKOTO OOIIECTBa HEOOXOAMMO YKa3arh,
YTO TENBIA PsI IPaB M CBOOOJT YeIOBEKa W TPaKIaHMHA, HA3BAaHHBIX BO BTOPOI
maBe Korcrutymuu POD, nelicTBUTENHHO peau3yeTcs B paMKax MECTHOTO CaMo-
yNpaBJeHUs, & IMEHHO: PaBo M30Uparh U ObITh M30paHHBIM B OPraHbl MECTHOTO
camoympasieHus (4. 2 cT. 32); mpaBo Ha y4actue B pedepermyme (4. 2 cT. 32);
MpaBo Ha noxydeHne nHpopmammu (4. 4 ct. 29); mpaBo Ha oObeauHeHUE (CT. 30);
cBobona cobpanuii (cT. 31); mpaBo Ha MHAMBHIYAJILHBIE U KOJUIEKTHBHBIE 00pa-
IIEHUS B OpraHbl MECTHOTO camoympasieHus (ct. 33).

Ho Koncrutyius PO He naet mpencrapineHns o peaabHOM 00beMe TIOITHOMO-
YUii OPraHOB MECTHOTO CAMOYIIPABJICHUS U €r0 COOTHOIICHUH C TMOJIHOMOYHUSMH
OPraHoB rOCYJaPCTBEHHOTO YIIPABJICHUS B TOW WITH WHOM 00JIacTH 00IIeCTBEHHBIX
oTHomIeHui. Hampumep, BOmpoCkl MECTHOTO 3HAYEHWs, MPEIyCMaTPUBAIOIINE
COZICHCTBHE WMJIM y4YacTHE OPraHOB MECTHOTO CaMOYIIPABJICHUS, MPEAIOararoT
OIpe/ielIeHHOE y4YacThUe B UX PEIICHWH W OPTaHOB TOCYJapCTBEHHOTO YIIpaBiie-
HUS, 9TO (DAKTUYECKH HE OTPaHWYHMBAET BMEIIATELCTBA TOCYapCTBA B MECTHOE
camoynpaBlIeHHe, 1 HUBEIMPYET LEHHOCTH IEMOKPAaTHH Ha YPOBHE MECTHOTO
caMoyTIpaBIICHUSI.

O0BEM TaKOTO YYaCTHSI OPTaHbl TOCYJAPCTBEHHOTO YIIPABICHUS, KaK MPaBUIIO,
OIIPEICTISIIOT CaMOCTOSITEIBHO, B PE3yJIbTaTe Yero Ha OpraHbl MECTHOTO CaMo-
YIPAaBJICHUS MOTYT OBITh BO3JIOXKEHBI 3HAYUTEIbHBIC OOS3aHHOCTH M IPH ITOM
0e3 KakuX-1H00 JOTIONHUTENBHBIX (PMHAHCOBBIX KoMIieHcalwii. JInbo, HaobopoT,
M0 MHUIMATHBE TOCYAapCTBa CTENEHb y4YacTHs OPraHOB MECTHOTO CaMOyIpaB-
JICHHSI B PEIIICHUU TOTO MJIM MHOTO BOMPOCA MOXKET OBbITh CBellcHA K MUHHUMYMY,

38 AUN. ComkennnpiH, Kax nam obycmpoums Poccuro, «Komcomonbckast mpasma» 1990,
18 centsiops, c. 1.
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YTO NMPOTUBOPEYUT KOHCTUTYLMOHHON HJE€ MTPABOBOM U IEMOKPATUYECKON rocy-
JapCTBEHHOCTH, a TaKKe CaMOM CYLIHOCTH rpaxkgaHckoro obmectsa. [lostomy
3HAQYUMBIM SIBIISIETCSL IIOJIOKEHUE, 03ByueHHoe B Ilocnmanuu IIpesunentom PO
J.A. MensenesbiM: «IIpaBa n cBOOOIBI TpaxkiaH, CyBepeHUTET HApOaa, TOCyAap-
CTBEHHBII CTpOM, (emepaTHBHOE yCTPOHCTBO, MPUHLMUIBI OpraHU3alUu Cyneo-
HOW BJIACTH W HPUHIMIIBI MECTHOTO CaMOYIPAaBJIEHUS, APYTHe OCHOBBI KOHCTH-
TYLIMOHHOT'O CTPOSl YCTAHOBJIEHBI HA JJIMTENBHBIN HcTOpUYecKuil nepuol. 1 atu
(dbyHAaMeHTaIbHbIE YCTaHOBIEHUS 1 Kak rapanT KoHctuTynuu Oyny XpaHHUThH
W 3a1MIaTe»3d.

Takum o0Opa3oM, paccMmarpuBas MECTHOE CaMOYIIPaBIIEHHE KaK WHCTHTYT,
OIIpeAEIIeMBbIi ITPaKAAHCKUM OOILIECTBOM, HEOOXOAUMO OTMETHUTH CIIEAYIOLIee:
IIPUHATUE KOHCTUTYLIMOHHBIX IOJIOKEHUM, ONPENEIONIMX MECTHOE CaMOyIIpaB-
JIEHUE BCEMU BETBSIMU MOJIUTUYECKON BIACTH, SIBISIETCS ONPEACIISIOIINM B pa3BU-
THU IEMOKPaTHUYECKOTO FOCyAapCTBEHHOTO PEXKMa, COOTBETCTBYoIero Koneru-
Tynuu P®; pa3BuTHe MHCTUTYTa MECTHOTO CaMOYIPABIECHUS ABJSETCA OJHUM U3
MoKa3areseil pa3BUTHS TPAKAAHCKOTO OOIIECTBA U OIPENeINsieT eIMHEHUE TPaXK-
JlaH TOCYAapCTBa KaK BEPXOBHOH IMOIWUTHYECKOW BIACTH POCCHICKON rocymap-
CTBEHHOCTH; IPUHATUE U OCO3HAHUE IIOHATHUS, IEHHOCTEH U UJECAIOB MECTHOIO
CaMOyYTIpaBJIEHUS TPAKIAHAMU TOCYapCTBA MOXKET CIIOCOOCTBOBATH PA3BUTHIO
MOJIUTHYECKON M TPa’kAAHCKON KyJBTYPhl POCCHHCKOIO 00OIIeCTBa.

B coBpemenHbIX ycnoBuax B Poccum mpobrnema HpeonoieHus] OTayKACHHS
rOCyZlapcTBa OT TPaKIAHCKOTO OOIIECTBA, TTOBBIIICHUS MEPHI JOBEPHs, YCTAHOB-
JICHWs MApTHEPCKUX OTHOLICHWH, YCHJIEHHS MX B3aMMHON MOJNEPKKH M COIVIa-
COBaHHOM JESITEIbHOCTH BBICTYIAIOT KJIIOYEBBIMHU /ISl CTAHOBIIEHHSI IEMOKpPATHH
B Poccun. Kak ormeuaer I.M. BaliHmTelH: «aanpHeilliee pa3sBUTHE HHCTUTYTOB
IpaXJaHCKOro OO0IeCTBa B MOCTKOMMYHHCTUYECKHX CTpaHax HaeT HeMalble
OCHOBaHUsI JJIsl TIEpecMOTpa Cyrybo ONTHMUCTHYECKOTO MPEACTABICHUS O HUX
KaKk 0 CBOEOOpa3HOHM MIKOJNE JEMOKPATHYECKOTO BOCIMUTAHHS MAacC M HEKOEM
WHCTPYMEHTE HX NPHOOILEHHS K JeMOKPATHUECKOH MPAKTUKE OOIIECTBEHHO-
HOJUTHYECKO# sku3HN»*0. BMecTe ¢ TeM rpakaaHcKkoe 00IeCTBO MOXKET U JODKHO
WTpaTh 3HAYUTEITHHYIO POJIb B CO3[JAHUN M KOHCONUAALNH qeMoKpaTny. Uem Oomee
aKTUBHO, ITIOPATUCTUYHO, PECYPCOEMKO, HHCTUTYLIMATN30BAaHO U AEMOKPAaTHYHO
TpaKAaHCKOe OOIECTBO, YeM Oosee dPPEKTUBHO eMy YIaeTcsl ypaBHOBEIIMBATD
TpEHUsl C TOCYJapCTBOM, BO3HUKAIOIIKME B CBS3M C BOINPOCAMHU HE3aBUCHMOCTH
U COTPYAHHYECTBA, CONPOTHBICHUS U JIOANBHOCTH, CKENTHIM3Ma M AOBEpUS,

39 Tlocnanwue Ipesunenra Poccuiickoii Oenepaimu OenepanbHomy Cobpanuro Poccuiickoit
®Denepannn, «Poccuiickas razera» 2008, Ne 230, 06 HOs10ps, C. 1.

40 T.W. Baiiumreiin, 3akonomeprocmu u npobnemvl ROCMKOMMYHUCIMUYECKUX Mpanchopma-
yui, [B:] TlonuTHYEeCKHe MHCTUTYTHI Ha pyOexe ThicsueneTui, JyoHa 2001, c. 166.
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arpecCUBHOCTH W IWBWJIM30BAaHHOCTH, T€M OoOjee BEpPOSATHO, YTO AEMOKPATHs
MOSBUTCS M YKpemUuTCs*!.

VkazaHHBIH qucOallaHC OpraHu3anvyd W (YHKIHOHUPOBAHUS MOJIUTHYECKOM
CHCTEMBI CIIOCOOCH YCTPAHUTh WHCTUTYT KOHCTUTYIIMOHHOTO KOHTPOJS KakK 00s-
3aTeNbHBIA aTpuOyT KOHCTHUTYLMOHHOTO rocyaapcTBa. Ero BmacTb mposiBiseTcs
B crienu(uuecKoil popme BMeIIaTeIbCTBA TOCYNAPCTBAa B KOH(IMKTHYIO CHTYya-
[IAIO B COIIMYME Yepe3 CIICITUAIBHBIN OpraH — KOHCTUTYIIMOHHBIN CYII, KaK 0COOBIi
3NIEMEHT TOCYNApCTBEHHOHN BIIACTH, PEANU3YIOMMN (QYHKIINIO KOHCTUTYLIMOHHOTO
cynonpousBojcTBa. Kak 3ameuan cynpsa Bepxosnoro cyma CIIHA Yapne3 OBaHc
Xp103: «Bce Mbpr HaxoanMmces o BiacTeio Konctutymmu, Ho cama KoHcTuTymms
— 3TO TO, YTO CKaXYT O HEeH Cymbu»+2,

B Poccuiickoii @enepanuu OpraHoM BIIACTH, YIIOJIHOMOYEHHBIM OCYILECT-
BIISTH (DOPMYJIMpPOBAaHNE BBIBOJIOB OTHOCHTENIFHO KOHCTHUTYIIHOHHOCTH 3aKOHO-
JIaTeNbHBIX M MOI3aKOHHBIX MPABOBBIX aKTOB, sBisAeTcs KoHcTHTynmMOHHBINH Cyn
P®. IIpu 5TOM, KOHTPOJIb 32 KOHCTUTYLIHOHHOCTBIO OIIPEACIICHHBIX AKTOB HE
PaBHO3HAYEH KOHTPOJIIO 33 3aKOHOIATENIHON U UCTIONHUTEIBHOM IEATENBHOCTBIO.
OcymectBnenne xe KoncturynmonusM CynoM rocynapcTBEHHOM BIACTH MPO-
HCXOIUT MOCPEICTBOM peallu3allii Pa3in4HbIX ero (YHKUUA U MPEexkIe BCEro
OCHOBHON — (DYHKITH TIPAaBOCY/IHSL.

[IpakTuka mokas3bIBaeT, 4To Aa)ke camas TIaTeJdbHas HpopaboTka 3aKOHO-
MPOEKTOB MapIaMEHTOM, a PABHO HEYKOCHHUTEILHOE COOMIOACHUE PEKUMa 3aKOH-
HOCTH a/IMUHUCTPATUBHBIMU CTPYKTypaMH HE B COCTOSTHHH MPEIOTBPATHTH BO3-
HUKHOBEHHS IPOTHBOPEUMS MEXKIy 3aKOHOAATENIEM M CYIbEH, a TaKKe MEXIY
CyAbell U aAMUHUCTPATOPOM. M cMAr4eHre 3Toro NpoTUBOPEUYMS B 3HAUUTEIbHON
CTEINEHM 3aBUCUT OT OPraHOB 3aKOHOJATENIbHOM BIACTH U UCIIOJIHUTENEH BIACTH.
«IlepBbie 00sI3aHBI 3aKOHOAATEIBCTBOBATH, @ BTOPhIE MUCIIONHATH 3aKOHBI B paM-
KaX COBOKYIHOCTH MPUHSTHIX OOIIECTBOM LIEHHOCTEH M M30erarb OMacHOCTH MX
HapyteHus»*3. OnHako, Onarogapsi CBOMM MMOCTAHOBICHHSIM KOHCTHTYIIMOHHBIH
Cyn PO craButcst B ocoboe mosokeHue, Onarogapst 4eMy OH CHOCOOEH cylie-
CTBEHHO MNOBJIHATH Ha MOJIUTUYECKYIO MPAKTUKY B FOCYIapCTBE.

DTO 03HAYAeT, UTO B TUIAHE COOTHOIIEHMS BIACTEH cyneOHas BIacTh, B JIaH-
HOM cJIy4ae BbIpaKeHHas B perieHuu (mocranosineHnn) Koncrurynuonnoro Cyna
PD, e nMeeT (akTHUECKH HHKAKOTO MPOTHBOBECA, YTO CTaBHUT JIPYTUE BETBH
BJIACTH JAJIEKO HE B PABHOE MOJIOKEHHUE. MOXKET JIM CyLIECTBOBATh FAPAHTHUS TOTO,
yt0 Koncturynuonunsiit Cyn PO, npusHaBas TOT WM UHON MPABOBOU aKT HEKOH-
CTUTYLIMOHHBIM H JIMIIAsl €r0 IOpUAMYECcKOW cuibl 0e3 mpaBa Ha o0KalloBaHHE
¥ BO3MOXHOCTH TPEONOJIEHUSI TAKOTO PEIICHHS ITyTeM IMOBTOPHOTO MPHUHITH

41 L. Diamond, Toward Democratic Consolidation, «Journal of Democracy» 1994, Ne 3, p. 16.

42 G. Wasserman, Basis of American Politics, New York 1994, p. 30.
43 A. Bapak, Cyodeiickoe ycmompenue, Mocksa 1999, c. 265.
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TaKOTO aKTa BO BCEX 0€3 MCKITIOUCHISI CITydasix, BRIpakaeT aOCOMOTHYIO UCTHHY?
Hanpumep, B ciydae Hecornacus DenepanbsHoro Cobpanus PO wmmm kakoii-
nn0o W3 majar mapjaMmeHTa ¢ moctaHoBieHueM Koncruryumonnoro Cyna PO
OHH TIOJTHOCTBIO JIMIIEHBI KOHCTUTYIIMOHHO-TTPABOBBIX BO3ZMOXXHOCTEH OCTIOPHUTH
Takoe mocTtaHoBlieHHe. [IpencTaBUTENbHBIN U 3aKOHOATENBHBI OpraH Tocyaap-
CTBa MOJKET TOJIBKO HCIIOJHATH T€ KacaloUIMecsl 3aKOHOJaTeNbHOM cdepbl mpea-
MMUCaHMA, KOTOPBIE OMHOCTOPOHHE 00OCHOBBIBAET (TIOPOIO MIPH HAJIHMYUH 0COOOTO
MHeHHs oTAeNbHBIX cyneit) Koncrutymmonnsiii Cyn Poccuiickoit denepannu.

[To muenuto B.A. TymanoBa, nagenenue Koncrurymuonunoro Cyma mpaBoM
OTMEHBI 3aKOHOB (MJIM OTIENBHBIX TMOJOXEHWH 3aKOHOB), MPU3HAHHBIX MM HE
COOTBETCTBYIOIIUMH KOHCTHTYIIMH, W, COOTBETCTBEHHO, NMPABOM TOJIKOBaHUS
KOHCTUTYLIHOHHBIX HOPM — 3TO OCHOBHasi (pyHKIHUSI CyneOHOTO KOHCTHTYLUOH-
Horo KoHTpos*4. B passurue stoit uaen JK.M. OBcensH 3aMedaeT, 4T0 ¢ TOYKH
3pEHHSI COMEePKATEIEHON, (YHKIIMOHAIBHOTO COJEPKAaHUS, BUIIBI IEATETHLHOCTH,
CBSI3aHHBIC C OTIpaBICHHEM, COOTBETCTBEHHO, OOILETO MpaBoCynusi IO ocy-
IIECTBIICHHEM KOHCTUTYIIHOHHO-KOHTPOJBHOHN NESTETHLHOCTH, COBEPIICHHO pa3-
JMUYHBL. Bymydn dacThio MeXaHHM3Ma TOCYJapCTBEHHOH BIIACTH, CY[AeOHBIH KOH-
CTUTYLIMOHHBI KOHTPOIIb, KaK ¥ APYT'e BETBH BJIACTH, HECET B ceOc MPU3HAKH,
CBOMCTBEHHBIE KAXKJIOH W3 NPOTUBOIOJOXKHBIX BiacTel. J[pyruMmu cioBamy,
B Tpoliecce KOHCTUTYIHMOHHONW KOHTPOJBHOW IESITENFHOCTH OCYIIECTBISIOTCS
3aKOHO/IaTeJIbHBIC, UCTIOHUTENbHBIE U CYAcOHbIe (DYHKIIHH.

B.O. Jlyaun u M.I. MounceeHKO YTBEPKIAIOT, YTO C TIOMOIIBI0 «IIO3HITHH,
OTpaKAIOIIUX apTyMEHTHI, MOTHBBI, JOKAa3aTeNbHYI0 0a3y, mpuMeHeHHble CymoM
npu paccMoTpeHuu aena, Koncturynuonssiid Cyl CaHKIMOHHpYET 001ieo0s3a-
TETBHOCTh MMOHMMAHUS KOHCTUTYIIMOHHBIX M WHBIX MPABOBBIX HOPM H BO3BOIUT
€e B PaHT TOCYapCTBEHHOM BONM»*S, 4TO MpeAmnonaraeT akTuBHoe yuactue KoH-
CTUTYLIMOHHOTO Cy[a B MOJUTUYECKOH KU3HU OOIIECTBA. DTO MOXKET MPUBECTH
Y K OTIpeIeIEHHOMY TMCCOHAHCY B (DyHKIIMOHHPOBAHWH CY/I€OHOTO KOHCTUTYIIH-
OHHOTO KOHTpOJs. B wactHocTH, cynpst Koncruryunonnoro Cyna PO H.B. Butpyk
CHpaBeIMBO OTMETW, 4TO B 1991-1993 romax riaBHBIM HEIOCTAaTKOM B cdepe
CyneOHOW IesTeNbHOCTH OBUIO MOCTENeHHOoe croi3anne KoHCTHTYIHOHHOTO
Cyna c mo3uiyii mpaBa Ha PENbCHI MOJMUTHKH, B PE3yJbTare 4ero Cyl U3 opraHa
MPaBOCY/AUS PEBPATUIICS B OpYIHUeE MOTUTHIECKOH 60prObl. KoHCTUTYIHOHHOMY
Cyny Poccun B paMkax moinuTH3upoBaHHOTO Tiporiecca 1o Aery KIICC npummioch
B CBOE BpEeMS JIOKa3bIBaTh, YTO U3BSITHE COOCTBEHHOCTH JaXe Y «KOMMYHHCTOBY

4 Koncmumyyus Poccutickoi @edepayuu: HAy¥yHO-npakmuueckuti kommenmaputi, Mocksa
1997, c. 626.

45 B.O. Jlyuun, M.I. Mouceerko, @opmuposanue npasoswix nouyuti Koncmumyyuonnozo
Cyoa Poccutickou @edepayuu no npobremam KOHCMumyyuoHHo2o npasa, [B:] Teopemuue-
cKue npobnemvl poccutickoeo koHcmumyyuornanuzma, Mocksa 2000, ¢. 57-58.
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JOJDKHO OCYIIECTBIIATHCS 10 PEIISHHI0 Cyla, a He Ha OCHOBAaHMM aKTa Ipe3u-
JIEHTCKOM BJIacTU40.

Takum 00pa3zom, NIAaBHOH LEbI0 KOHCTUTYLIMOHHOTO CYAOTIPOM3BO/ICTBA SBIISI-
eTCsl 3aIuTa He CTONFKO KOHCTHTYIMM Kak MpaBOBOTO aKTa BBICIIEH IOpUANYE-
CKOW CHJIBL, CKOJIBKO KOHCTUTYLMOHAIN3MA, 3aKperyieHHOro 3Toi KoHcTutymnuei.
C 37011 TOUKU 3peHHs aHTUKOHCTUTYI[MOHHO BCE, YTO HapyIlIaeT Takoi KOHCTHUTY-
IIMOHHBIA TIOPSIOK, KOTOPBIN 00ecreynBaeT KOHCTUTYITHOHAIHA3M.

Baxneiimeii geproit hemepanpbHON KOHCTUTYNUW SIBISIETCS Pa3TpaHUUYEHUE
MOJTHOMOYHMH MEXIy AByMSI YPOBHSMH yIpaBieHus: — Qeaepanuei u ee cyOnek-
tamu. [lo ciopam, CBsI3aHHBIM C B3aUMHBIMH OOBHHCHHSIMHU B HapyIICHUN KOM-
METECHIIMOHHBIX HOPM, YCTAHOBJIEHHBIX KOHCTUTYLIUEH, BO BMEILIATENLCTBE OAHOTIO
YPOBHS YIIPaBJICHUS B KOMIIETCHIIMIO APYroro, B MPUCBOCHUU HE IPUHAJIEKA-
X €My TIOJTHOMOYHH U T. . «PoJb CyneOHOM BIacTH B BOIPOCAX MPABMIBHOTO
(yHKIMOHUpOBaHUS (hemepalbHOW KOHCTUTYIIUH TO-TIPEKHEMY OCTAeTCsS OJHUM
W3 TJIABHBIX ITyHKTOB JII000H Teopuu Qeaepann3May — NUIIYyT IBeHIapcKue 0pu-
cThI?.

Vxe B nepBom llocnannu KorcrutymmonHoro Cyna 5 mapra 1993 r. Oputa
OTpakeHa Clieylollas MO3ULKs [0 CIIOPHBIM BOIIpocaM B cdepe denepaTuBHbIX
OTHOIIICHWH, COBEPIIICHCTBOBAHUIO MX MPABOBOTO perynupoBanusa: KoHcTuTynms
Poccuiickoii ®@enepauun He mpeaycMaTpuBala U HE IMpelyCcMaTpUBAET IpaBa
BbIXOAa U3 cocraBa Peaepaunn. Tepputopus Poccuiickoit denepauu 1eI0CTHA
u HeoTuyxaaema. B atom Konctutyuus Poccuiickoii denepanvii He MPOTUBO-
PEYUT OOIIENPU3HAHHBIM PUHIUITAM U HOPMaM MEXTyHapOIHOTO IPaBa, BKITIO-
yasi IpaBoO Hapoja Ha camoornpenaeneHre. Kak crpaBeiinBo oTMe4aeT HEMEIKHi
nccnenosarens P. bepuxapar, «demeparnBHOE TocyIapCTBEHHOE YCTPOHCTBO O€3
OTIPEIEIIEHHOTO KOH(IINKTA B JEHCTBUTELHOCTH MOXKET UMETh MECTO, TTOXKAITYH,
JIUIIb B YCIOBUSX AMKTATOPCKOTO peXHMMa, KOTZAa, OJHAKO, caMo JlajbHeMHIIee
CYILIECTBOBaHHE (eepaTUBHOTO CTPOsI MOCTABIEHO B 3aBUCHMOCTH OT BOJIE-
BOTO pelIeHUs], IUKTaTa IeHTPaTbHON BiacTW». BeicTymas apoutpom B cropax
Mexay (enepanueil u ee cyObekTaMy, KOHCTUTYLIHOHHOE TIPABOCYME TPHU3BAHO
3alUIIaTh BEPXOBEHCTBO KOHCTHUTYIIMH, YCTAHOBJICHHBIA €10 MPHHIIUI paszesie-
HUS BIIACTEH 1O BEPTUKAJH, MOANEPKUBATh OalaHc WHTepecoB (demeparuu u ee
CyOBeKTOB*S,

46 «Bectauk Konctutynmonnoro Cyma Poccwuiickoit ®emeparmun» 1993, Ne 4-5, ¢. 2-64;
«Bectaux Koncrurynuonnoro Cyna Poccuiickoit ®enepanum» 1993, Ne 6, c. 2—47.

47 T. Oneitnep, JI. bucra, Xapaxmepucmuka edepanviozo 2ocyoapemsa, [B:] Opeanst 2ocy-
dapcmeennoll enacmu cybvekmos Poccuiickoti @edepayuu, Mocksa 1998, c. 31.

48 10.A. YOmun, Y0.J1. Ulynexenko, Koncmumyyuonnoe npasocyoue 8 edepamusnom 20cy-
dapcmee (cpasrumenvHo-npagogoe ucciedosarue), Mocksa 2000, c. 3.
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[IpenmeTom paccmorpenus KonctutynunoHHoro cyga P HeogHOKpaTHO
SIBJSUTMCH U BOTIPOCHI Pa3BUTHUS IPAXKIAHCKOIO OOIECTBA U €ro MHCTUTYTOB. Kak
MOKa3bIBACT MPAKTHKA, KOHCTUTYLIHOHHOE MPABOCYAME SBISETCS OIHOW U3 BaX-
HEHIINX MPaBOBBIX TapaHTHI CTAHOBJICHUS M PAa3BUTHUS TPAXKAAHCKOTO OOIIECTBa.
B oTedyecTBeHHON nUTEpaType BBICKA3aHO Jake MHEHHE O ToM, 4To KoHcTuTyIu-
oHHbI Cyz o6nagaeT JBOWCTBEHHOM COIMaIbHO-NPaBoBOM mpuponoi. «bymydn
4acThi0 MexaHn3Ma rocynapctsa, numretr b.C. D63eeB, Koncturymmonnsiii Cyn
OJHOBPEMEHHO BBICTYIAET B Ka4e€CTBE CTPYKTYPHOTO IEMEHTa I'Pa)KAAHCKOTO
00IIecTBa, CIY>KUT MOCTOM MEXAY HMMH M OJHHM W3 CHOCOOOB WX B3aMMO-
NEHCTBUA, TapaHTUPYS MPHU ITOM TPa)kIaHCKOE OOIIECTBO OT MOIVIOMICHHS €To
rocynapcTBoM»*. TloaToMy, UCX0As M3 KOHCTHTYIIHOHHOTO CTaTyca CyneOHOro
KOHCTUTYLIHOHHOTO KOHTPOJISI KaK dJeMeHTa cyaeOHoi Biactd, KOHCTHUTYLHOH-
HBIN cyn Poccun siBsieTcst (pakTH9IeCcKH 0COOBIM OpPraHOM TOCYIapCTBa, CYIIHOCTD
MOJUTHYECKOTO CTaTyca KOTOPOro ompenensercs QyHKIUEH oOecreyeHus: CooT-
BETCTBHUS OpraHU3aly U (QYHKIHOHUPOBAHUS MOJUTHYECKOH CUCTEMBI IapamMe-
TpaM KOHCTHTYIHOHAIN3MA.

Takum 06pazoM, HEOOXOOUMO OTMETUTb, YTO IS OJIHOTO COOTBETCTBUS KOH-
CTUTYLIMOHAJIU3MY HEIOCTaTOYHO OJHOTO JIMIIb PaclpeesIeHUs] MOIUTHYECKON
BJIACTH MEXAY HECKOJIBKHMH dIEMEHTaMH TOJIUTHYECKOH cucTteMbl. Tpelyercs
JOCTM)KEHHUE CTaTyca B3aMMHOIO PaBHOBECHS Ka)KAOIO U3 MOJUTHYECKUX MHCTH-
TYTOB APYT Tiepe IpyroM JJisi HEAOMyIEeHHsI JOMUHUPOBAHUS U IJis1 obecreue-
HUSI CaMOCTOSITETPHOCTH (D)YHKIIMOHHPOBAHHS KaXKJI0TO M3 HUX.

PE3IOME

Hacrosimass crarThsi IOCBSIIEHA HCCIEIOBAHUIO COCTOSIHUS U crnenuduku
MHCTUTYLIMOHAJIBHOM OpPraHM3alliU MOJUTHYECKOM cucreMsl B Poccuiickoin denepanuu.
B paGore 0060CHOBBIBaETCS MOJIOKEHHUE O TOM, YTO MHCTHTYLIHOHAJIbHAS OpPTaHU3AIH
MTOJIMTUIECKON CHCTEMBI COBpeMeHHO Poccnu, B popMann30BaHHOM BHIE OTpa)kKeHHAs
B Koncrurynuu Poccuiickoit denepanum, a TakKe MPAKTHUKa aKTUBHOCTHU MOJIMTUYECKUX
MHCTUTYTOB, €€ HE B MOJHOM Mepe OTBEUaroT Apyr Ipyry. B craree uccnemyrorcs
NPUYHUHBI U YCJIOBUSA, KOTOpBIE IOBIEKIM BO3HUKHOBEHHE IPOTUBOPEUUN MEXTY
pPEaIbHOCTBIO KOHIIENTYalbHBIX MOJIETICH, XapaKTepHU3YIOIUXCS OTXOIOM OT IOJHUTHUKO-
HMHCTUTYLIMOHAJIbHBIX ITOCBHUIOB JCHCTBYIOILEH POCCUICKOM KOHCTUTYLIMHU, U TPAAULIMOHHBIM
MIOHMMAaHHEM IPUHIUIA PA3AENCHUs BIACTEH, a TAaKkKe CYHIHOCTH IEMOKPATHYECKOTO
YCTpOMCTBA.

49 B.B. T'onuapos, [Ipobnembl 6b160pa ONMUMATBHOU CUCMEMbL UCHOTHUMENbHOU 61ACMU
6 Poccuiickoii @edepayuu, «CoBpemenHoe mpaso» 2010, Ne 6, c. 25.
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B HacTosmIel cTaTthe MUCMONB30BaH P METOOB HAYYHOTO MCCIECAOBAHHSA, B YACTHOCTH:
(hopMaTbHO-TOTHYECKHH, HCTOPUKO-TIPABOBOM, CPAaBHEHNS, aHAJIN3a ¥ CHHTE3A.

Vitaly Viktorovich Goncharov, Sergey Yurievich Poyarkov

THE CONDITION AND THE SPECIFICITY OF THE INSTITUTIONAL ORGANIZATION
OF THE POLITICAL SYSTEM IN THE RUSSIAN FEDERATION

This article explores the status and specificity of the institutional organization of the
political system in the Russian Federation. The work substantiates the position that the
institutional organization of the political system of modern Russia, formalized as reflected
in the Constitution of the Russian Federation, as well as practice of the activity of political
institutions, still does not fully meet each other. The article examines the causes and
conditions that led to the emergence of contradictions between the reality of conceptual
models, characterized by a departure from the political-institutional messages of the
Russian Constitution and the traditional understanding of the principle of separation of
powers and the essence of democracy.

This article uses a number of methods of scientific research, in particular: formal-logical;
historical and legal method; comparison; analysis and synthesis.

KEY WORDS: institute of the president, institute of parliamentarism, constitutional court,
executive power, local self-government
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STUDIA T ANALIZY

BBeaenue

Co nust oOpeTeHHs TOCYIapCTBEHHON HE3aBUCUMOCTH Y30€KUCTaH IPUCTY-
MW K CO3JIaHUIO MOJUIMHHO AEMOKPATHYECKOM CUCTEMBI OPIaHOB rOCYAapCTBEH-
HOH BracTu M yrpasineHud. B 3akone «O0 oCHOBax rocymaapcTBEHHOW HE3aBH-
cumocti PecnyOnuku Y30exkuctan» ObLIM 3aKpEIUIEHBl OCHOBHBIE NPHHLIUIIBI
co3nanus, GOpMHUPOBAHUSA M IEATEIBHOCTH OPraHOB BIACTH M YINpaBICHUS
pecryOnuku. 3atem B TedeHne 1991-1992 rogoB ObUTH MPHUHATHI Pl 3aKOHOB
u cepust yka3os [Ipe3uneHra, HanpaBIeHHBIX HA CO3aHHE HOBBIX TOCYIaPCTBEH-
HBIX OPraHOB, MUHHCTEPCTB U TOCYJapCTBEHHBIX KOMHTETOB HE3aBHCHMOTO
Y36ekucrana (Harp., 3akoH «O BeIOopax [Ipesunenta PecyOnuku Y30eKkucTam
ot 18 Hos0ps 1991 roma, 3akoH «O BeIOOpax B Onumit Maxnuc Pecryonukn
V36ekucran» ot 23 nekadbps 1993 rona, 3akon «O Kabunere Munuctpos Pecmy-
Onmuku Y30ekuctan» ot 6 mas 1993 roxpa, 3akoH «O KOHCTHTYIHHMOHHOM Cyne
Pecriybnuku Y36exuctan» ot 7 Mas 1993 roxa, 3akoH «O cygax» OT 2 CeHTA0pS
1993 roga u ap).

PazButne Y30ekucrana mocie oOpeTeHUs] HE3aBUCHUMOCTH MOYKHO OXapakTe-
pu3oBaTh cremyrommM obpazoMm. Ha mepBom stame Y3beknctan dhopMupoBajcs
KaK CaMOCTOSATEJIIEHOE TOCYAapCTBO, B TEUEHHE NECATHUIECTHS 3aJI0KUB OCHOBBI
HOBOHM TOCYZapCTBEHHOCTH, CO3/1aB 0a3y Ul MMOCTPOEHHUS B CTpaHE MPaBOBOTO
JIeMOKpaTuieckoro rocyaapcrsa. Ha Bropom srtame npoeneHa Oonblias pabota
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OMOH 3AKNPOBHUY MYXAMEJDKAHOB, WIbJC TABACOBUY TYJIbTEEB

10 HaJIAXKUBAHUIO (DYHKITMOHUPOBAHISI TOCYAAPCTBCHHOTO alapara, YKPEIICHHIO
rOCyJapCTBEHHBIX UHCTUTYTOB.

Ceituac Y30ekucCTaH MEPEeXOauT K CIeAyIoUIeMy dTally, KOIrjia KayeCTBEHHOE
COBEPIIEHCTBOBAHUE TOCYJAPCTBEHHOIO YIIPABICHMSI, OCYLIECTBISIEMOE B BHUJC
KOMIUTEKCHOW aJMUHHUCTPAaTHBHON pedOpMBI JOIKHO MPUBECTH K (HOpMUpPOBa-
HUIO CTaOWIbHOW M 3((PEKTHBHON CHCTEMBI TOCYJapCTBEHHBIX opraHoB. Kak
CIIpaBeUIMBO OTMEUYA]l HEMELKHUN HMCCIeI0BaTeNb Nenc Henme, ato “Pedopmbr
PaKAAHCKOTO U SKOHOMHUYECKOI'0 MpaBa OCTaHYyTCs HE3aKOHYEHHBIMU, €CIIU OHU
He OylyT HOIKPEIUIeHbI MPeoOpa3oBaHUsIMK TOCYIaPCTBEHHBIX CTPYKTYp, YIIPO-
IEHUEM aJMUHUCTPATHBHBIX MPOIEAYpP, @ TaKKe BBEACHUEM HOBBIX (OpM IS
y4acTus Ipa)xaaH B MPOLECCE MPUHATUS aIMUHUCTPATUBHBIX PELICHUI”.

Hcxonst u3 cTpareruueckoi 1eau pa3BUTHS CTPaHbl (MOBBIIICHUE Ka4eCTBa
KU3HU TPaXZaH), NMEePecTPanBaeTCs CHCTEMa TOCYAapCTBEHHOTO YIpPaBICHHUS,
obecrnieurBaeMasi HEOOXOIUMBIMU HHIVKATOPAMH ¥ SJIEMEHTaMU KOHTPOJISA pa3-
JINYHBIX BETBEW BJIACTU C YETKUM pa3leJ€HUEM HUX 3aJa4 U MoJiHoMouui. Tax,
HampuMep, KOHTPOJIHUPOBAThL M OOBEKTUBHO OIEHWBATh MapaMeTPhl COITUAIBHO-
SKOHOMHYECKOTO pa3BUTHS CTpaHbI OymeT He Kabmrer MUHHCTPOB, TIPOBEpPSS
U orieHuBas cam cebs1, a Onmuit Maxiuc u [Ipesunent. [IpoekTsl rocynapcTseH-
Horo Oromkera dopmupyrorcs He [IpaBuTensCcTBOM, a pa3padaThIBalOTCs UM IO
PYKOBOJCTBOM NapiaMeHTa MpH ACSITENbHOM y4aCTUU MOIUTUYECKUX MMapTHM.

CyTh AEeMOKpaTHYECKUX IMpeoOpa3oBaHUil TOCyIapCTBEHHOTO YCTPOHCTBa
MOYXHO BBIPA3HTh CIIEAYIOIIEH JTaKOHMYHOH POpMYIIoii: cBoO0Ia TMIHOCTH U JHIK-
TaTypa 3aKoHa I0J] KOHTPOJIeM CyAeOHOW BIIACTH W TapjaMeHTa C TapaHTHAMH
[Ipe3unenra. Pa3BuTre MHCTUTYTOB OOIECTBEHHOTO CaMOYIPABICHUS, PaCIIu-
pEeHUE KOHTPOIBHBIX (PYHKINN apiIaMeHTa, YCHICHHE OOIIECTBEHHOTO KOHTPOJISI
HaJ JEATEIbHOCTHIO OPraHOB HCIIOJHUTEIBHON BIACTH, YKPEIUIEHHE CEKTOpa
HErOCYJIapCTBCHHBIX HEKOMMEPUECKUX OOBCIMHCHUMN SIBISIFOTCS CPEACTBAMMU
B JIOCTUKEHUHU YKa3aHHOM CTPAaTEru4ecKou Lelu.

IBOJIOLHS MHCTUTYTOB TOCYIAPCTBEHHOI0 YNPaBJICHUSA
B YCJIOBHSIX HE3aBHCHUMOI0 Pa3BUTHS Y30eKHCTaHa

Ha ocHoBe miyOokoro aHamm3a TporeccoB pedopMUPOBaHUS OOIIECTBa
Y TOCyHapCTBa, a TaKXKE PE3yJAbTaTOB, TOCTUTHYTHIX B TOCYIaPCTBEHHOM CTPOU-
TEJIBCTBE, MOXXHO BBLJICIIUTE CICAYIONIUEC 3TAIlbl 39BOJIIOIIUN Harrei roCcya1apCTBECH-
HOCTH:

[epebrit atan (1991-2000 rT.) — 3Tan MEepBOOUEPEIHBIX peopM U MPeod-
pa3oBaHUil MMEPEXOAHOTO Teproa, GOPMUPOBAHKS OCHOB HAIMOHAIHHOU TOCY-
JApCTBEHHOCTH, MPUHATHS KOHCTUTYIIMH HE3aBHCUMOTO Y30€KHCTaHa, CO3aHHS
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Aomunucmpamusnasn pegpopma 6 Pecnybnuxe Yzbexucman: 3eonoyus...

MPaBOBBIX OCHOB MPUHIMIIUAILHO HOBOM JIEMOKpPATHYECKOM CHCTEMBI Tocynap-
CTBEHHOTO YIPABIIEHHS Ha OCHOBE KOHCTHUTYIIMOHHOTO IPHHIIUIA DPa3eeHUs
BiacTel, GOPMUPOBAHUS U YKPEIUICHNS! HOBBIX YIPaBICHYECKHX CTPYKTYP.

Lenpro cTamo, ¢ ogHON CTOPOHBI, co3naHue 3(PPEeKTHBHON MO BEPTHUKAIH
M TOPHU30HTAJIM CHCTEMBI OPTaHOB TOCYNAapCTBEHHOW BJIACTH W YIPAaBJICHHS,
CIOCOOHOM TPETBOPSITH B KHU3Hb 3aKOHBI, TAPaHTHPOBATH OCYILICCTBICHHUE IPaB
U CBOOOJ TpaXkaaH, OCYIIECTBUTh MACIITAOHBIC TMOJUTHICCKUE W IKOHOMHYE-
ckue pedopmbl. C Apyrol CTOPOHBI — OBUIM MOCTABIEHBI U MOATAITHO PEaH-
30BBIBAJIMCh MEPbI, HAIIPABJICHHLIC HA AC€MOHTAX aI[MI/IHI/ICTpaTI/IBHO-KOM&HI[HOIZ
CHCTEMBI YIIPaBJICHHUS, TOCTENEHHYIO repenady (QyHKIHMHA eHTPaIbHBIX OPTaHOB
WCTIOJTHUTENILHOW BJIACTH OpTaHaM TOCYIApCTBEHHOW BIACTH Ha MECTax M Opra-
HaM CaMOYIIpaBJICHUA T'paXkJaH, CO3JaHUC FapMOHPI‘IHOfI CUCTCEMBbI YIIpaBJICHUS,
3 pexTHBHO B3aMMOACUCTBYIOIIEH C OpraHaMH 3aKOHONATSIIHPHOW W CymneOHOM
BJIacTel, a Tak)Ke WHCTUTYTaMH TPaXkJaHCKOTO OOIIEeCTRa.

OCHOBHBIMH HamlpaBlIeHUAMH peOpMBI Ha TIEPBOM dTarie ObLTH:

BO-TIEPBBIX, YIIPa3nHEHKE U MTPe00pa30BaHNE OTPACIEBBIX MUHICTEPCTB B 4CCO-
[UAIMX, KOHIIEPHBI, KOPIIOPAIMK U APYTHE BUABI XO3SHCTBEHHBIX 00bEIHEHUH,
CIOCOOHBIX a/IeKBaTHO ()YHKIHMOHUPOBATh B YCIOBHSIX PBIHOYHOW IKOHOMHKH.
Ecimm mo 1990 roma B pecriyOnuke nefictBoBanu 12 cOrO3HO-pecyONHKaHCKUX
1 4 pecryOMUKaHCKMX MHHUCTEPCTBA, 14 cOrO3HO-pecmyOnuKaHckux u 1 peciry-
OJMMKaHCKUH TOCyIapCTBEHHBIH KoMuTeT W Oonee 30 Apyrux BEIOMCTB, TO
B 1992—1993 roap! yacTh U3 HUX ObLIA yIpa3THEHA, B TOM YHCIIE TaKue ToCynaap-
CTBEHHBIE CTPYKTYpHI, Kak ['ocran, ['occHab, ['ockomuen, [ocarpornpom u apy-
THUC, a OCTAJIbHbIC Hp606p330BaHI)I B MUHUCTCPCTBA U TOCKOMUTETLI HE3aBUCHUMOTI'O
V306ekucrana;

BO-BTOPBIX, C OOpETeHHEM HE3aBUCHMOCTH TIepel TOCYJapCTBOM BCTaJH
HOBBIE 33/1a4M B 00JAaCTH IKOHOMHUYECKOTO, MOJUTUYECKOT0, COLMAIBHOTO pa3-
BHUTHS M HAITMOHAJIEHOW 0€30MacCHOCTH. DTO TOTPEOOBATIO CO3MAHUS Psiga HOBBIX
OpTraHOB roCyIapcTBEHHOTO yrpapnenus. Tak, ykazamu [Ipesunenta PecrryOmmku
VY30ekuctan ObUIM 00pa3oBaHbl MHHHCTEPCTBO MO JiejiaM OOOpPOHBI, KOTOPOE
B TOocCienyromeM OblIo TpeoOpa3zoBaHo B MunucrepcTBo 060ponbl, Ciyxba
HaI[MOHAJBHON Oe3omacHocTH, TaMOXKeHHBII KOMHTET, Ha 0aze KOTOpPOTO OBLI
co3nal ['ocynapcTBeHHBIN TaMO)KEHHBIN koMuTeT, KoMHUTET 10 yIpaBIIeHHUIO rocy-
OapCTBCHHBIM MMYIICCTBOM U NPpHUBAaTU3allNU, a TaKXKE MI/IHI/ICTepCTBO BHCIIHHUX
SKOHOMHUYECKHX CBsi3el. HOBBIE MOTHOMOYHS ¥ CTAaTyC MONyYMIA MHHHUCTEPCTBA
BHYTPEHHHX JIeJl, THOCTPaHHBIX JeN, (UHAHCOB M APYTUE;

B-TPEThUX, MNPCANPHUHUMAINCE MCPBI IO COBCPIICHCTBOBAHUIO MCXaHH3Ma
yIpaBieHus, BHIPaOaThIBAIMCH OPTaHU3AIIOHHO-TIPABOBEIE (POPMBI YIIPABICHHS
OoTpacjiiMu U c@epaMM OKOHOMUKH; PCAJIN30BbIBAJIMCh MEPHI IO MMOCICA0BATCIIb-
HOMY HIEpEXoay OT AUPCKTUBHOI'O INIAHUPOBAHHA K DKOHOMHWYCCKHUM METOdaM

SP Vol. 48 / STUDIA | ANALIZY 135



OMOH 3AKNPOBHUY MYXAMEJDKAHOB, WIbJC TABACOBUY TYJIbTEEB

PETYINPOBAaHUS PA3BUTHS HAPOJHOTO XO3SHMCTBA B IENSAX COACHCTBUS MPEIOCTaB-
JICHUS! XO3AHCTBYIOUIMM CYOBEKTaM 3KOHOMHYECKOH CBOOOBI, CTUMYJIUPOBAHUS
pa3BUTHS NPEANPUHUMATEILCTBA;

B-4ETBEPTHIX, HA MECTaX Ha4aJIOCh pe()OPMHUPOBAHNE OPTaHOB TOCYIAPCTBEH-
HOW BracTu ¢ npuHsATHeM B 1992 rony Koncrutymum PecrnyOmuku Y3Oekucran
u 3aKoHa «O peopraHu3ali MECTHBIX OPTaHOB BIIACTH». B cOOTBETCTBUU C 3THM
3aKOHOM B 0ONacTsAX, palOHaX W TOpPOJAX CTPAHBI OBUI YUPEKAEH HHCTUTYT
xokuMa. [IpencTaBUTENBHBIM OPTaHOM IOCYIAPCTBEHHOM BIACTH Ha MECTaX CTall
n30upaeMblil Ha MATH JieT KeHram HapomHBIX JEMyTaroB.

3akonoMm PecnyOonmmkm Y36ekucran «O rocyapcTBEHHOM BIIACTH HA MECTax),
npuHATEIM B 1993 romy, ObutM MOAPOOHO perIaMEHTHPOBAHBL: BOIPOCH! Ha3Ha-
YEeHUS] U OCBOOOXKIICHHS TJIaB MPEACTaBUTEIbHON U MCIOJHUTEIBHON BIACTH Ha
MeCTax; B3aMMOOTHOIIICHHUS TIPEJICTaBUTEIBHBIX OPTaHOB TOCYIAPCTBEHHOI BIaCTH
Ha MECTaX M XOKHMOB C OpraHaMH CaMOYIpPaBJIEeHUS Ipa)aH, C OpraHaMH Irocy-
JTAPCTBEHHOM BJIACTU U YIPaBICHUS APYTUX aJMUHUCTPATUBHO-TEPPUTOPHATIBHBIX
o0pa3oBaHnli; TOPSAAOK (OPMUPOBAHUS HWMYIECTBA M (DMHAHCOBBIE PECYPCHI
obnacty, paiioHa U ropoja; OromxeTHble paBa KeHrameld HapoIHBIX AEIMyTaToB
W XOKMMa; JIOXOABI U Pacxoibl OOJACTHOTO, PalOHHOTO, TOPOJICKOTO OIOIKeTa
¥ MHOTOE JIpYTOe.

Ha sToM 3Tane ObLTH cO30aHBI HOBBIE MHCTUTYTHI TOCYIapCTBEHHOIO YIIPaB-
JICHUS1, CBOMCTBEHHBIE PHIHOYHOW SKOHOMHUKE U CPOPMHUPOBAHBI IPUCYIINE HOBOM
cucTeMe SKOHOMHUYECKHUX OTHOIICHWH PHIHOYHBIE MHCTUTYTHL. Kak oTmeTwi mep-
BoIii [Ipesunent PecrryOmukn Y36exucran M.A. KapuMmoB, «3TOT 3Tam 3aI0KWIT
NpoYHbIi (yHAaMEHT HalMOHANBHOW TOCYIapCTBEHHOCTH M YCTOHYMBOTO pas-
BUTHUS CTPAHB».

Bropoit stan (2001-2010 rT.) — 3TO 3Tanm aKTUBHOTO JIEMOKPaTHYECKOTO
OOHOBIICHHSI © MOJICPHHU3ALIUU CTPAHBI.

Baxxneimmmu mporpaMMHBIMH 337[adaMy JaHHOTO 3Tana ObLIM ONpENeTeHBI
— «...JaJbHEHIIAs IeMOKpaTu3aus U THOepaIn3alys BCeX CTOPOH HOIUTHYECKOH
W SKOHOMHYECKOH KM3HHU, TOCYAapCTBEHHOTO M OOIIECTBEHHOTO CTPOUTENHCTBA,
YKpeTjIeHne He3aBUCHUMO Cy[ieOHOM CHCTEMBI, 3al[iTa IIpaB U CBOOO YeJI0BeKa,
MOBBIIIEHUE MOJTUTHYECKOH, SKOHOMUYECKOW aKTUBHOCTH IpaxiaH, popMHpOBa-
HHUE OCHOB IPaKIAHCKOTO OOILECTBaY.

Ha ocHoBe pemienns, mpuHATOTO HapooM Ha pedepeHmyme oT 27 sHBapA
2002 rona, 66utH chOpMHUPOBaHBI KOHCTUTYLIMOHHBIE OCHOBBI K NIEPEX0ONYy K ABYX-
nanaTtHoi maprameHTckoit cucreme. B Hagane 2005 roga 6611 chopMupoBaH IBYyX-
nanaraeiii Onmmit Maxuc PeciyOnmuku Y30ekucTan, HIDKHSS — 3aKoHOAaTeIbHas
najara KoToporo (popMHpoBaiach Ha MOCTOSHHOW NMPO(eCCHOHAIbHONW OCHOBE,
a BepxHsa nanara — CeHar, cTaj MPeACTaBUTEILHBIM OPraHOM, OObEIUHSIONIM
B CBOEM COCTaBe JEIyTaTOB MeCTHhIX KeHraimieB HapOIHBIX JEIyTaroB.
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Kypc Ha ycuneHnue ponu u camocrostenbHocTH lIpaButenscTBa Pecmy-
OnukM Y30€KHMCTaH B PELICHUH BOMPOCOB TOCYJApCTBEHHOTO W COLUANIBHO-
HKOHOMHUYECKOTO Pa3BUTHS, YIIYOIeHUs! IPOBOAUMBIX B CTpaHe pedopm, o0ycio-
Bu1 npuHATHE B 2003 romy mompaBok kK Konctutyrun Pecryonukn Y3bekncran
U Ha UX OCHOBE — HOBOH pemakuuu 3akoHa «O Kabunere Munuctpos Pecmy-
Onmukn Y30ekucTaH. BakHbIM MIaroM Ha MyTH MOJACPHH3ALUHM HCIOTHUTEIBHON
BJIACTH CTajio ympa3nHeHue nowkHocTh llpencenarens Kabunera MuHUCTpOB,
KOTOpyto paHee 3aHuMan lIpesunent PecnyOnuku Y30ekucran. B coorBeTcTBUM
C KOHCTHTYIIMOHHBIM 3akoHOM OT 11 ampens 2007 roma n3 KoHctuTynuu Obuia
WCKJTFOYeHa HOpPMa O TOM, YTO IJIaBa TOCYAapCTBa SBISETCS] OMHOBPEMEHHO TITaBOM
ucnonHuTenbHol Bnactu. Heine cr. 89 Koncturynuu omnpenensier, uto «Ilpe3u-
neHt PecnyOnuku Y30€KHCTaH SIBISICTCS IVIABOM rOCyaapcTBa U OOCCIICYMBACT
cortacoBaHHOE (PYHKIIMOHHPOBAHWE W B3aMMOJIEHCTBHE OPraHOB TOCYJapCTBEH-
HOW BJIACTH».

C yderoMm TpeOoBaHMII OOecIieueHHsI CHCTEMBI CAEPKEK U MPOTHBOBECOB
M3MEHWIICS TIOPSIIOK Ha3HAYeHUs! Ha IOJDKHOCTH lIpembep-muuuctpa. Tak, mpe-
xne [Ipesnnent PecryOnuku Y30ekucTan Ha3Hayal 1 0CBOOOXKJall OT JOHKHOCTH
IIpembep-MUHUCTPA, IIEPBOTO 3aMeCTUTENs, 3aMectutrenei IIpembep-munHKCTpa,
yneHoB Kabunera MunuctpoB PeciryOnikn Y30€KHUCTaH ¢ TTIOCIEAYIOINM yTBEPXK-
JEHHEM YKa30B 0 HazHaueHMM Onuii Maxiaucom. B cooTBETCTBHU ¢ M3MEHEHU-
SIMU B 3aKOHOJZIaTEJILCTBE PACCMOTPEHNE U YTBEPXKACHUE KaHIuAaTypsl [lpembep-
MHHHUCTPA CTaJIO ToTHOMOoureM ob0enx nanar Onmit Makiuca, a [Ipe3uneHT b
BHOCHT IPEACTaBJICHUE B MapJIaMeHT o KaHauaarype Ilpembep-MuHHCTpA.

Tperuit atan (2010-2016 rr.). O6HapomoBanue 12 HosOpst 2010 roga «KoH-
LEeNIUX JaJbHEUIIero yrryOneHus: IeMOKpaTnIeckux pedopM u GOpMHUPOBaAHHS
IpaKAaHCKOro OOIIECTBAa B CTPaHE» IMOJOKWIO HAJalo OTCYEeTa JAHHOTO 3Tara
Pa3BUTHS CUCTEMBI TOCYapCTBEHHOM BIACTH U YIIPABJICHHUS.

Becnoit 2011 roga Obuti BHeceHbl monpaBku B Koncturynmio PecryOmmkm
V30ekucTaH, HapaBJIeHHbIC HA JATBHEHINYIO JEMOKPATH3ALMIO TOCYIaPCTBEHHOM
BJIACTH U YNpPaBJIEHUs, B TOM YHCIE JATbHEHIIYI0 MOJEPHU3AINIO UCTIONHUTEIb-
Holi BnacTh. B o6HOBNEHHOI cTathe 93 Konctutymmu PecrryOmuku Y30ekucta u3
noiHoMouni [Ipe3naenta ObUI0 MCKIIIOUEHO MPaBO Ha (JOPMUPOBAHUE amIapaTa
WCIIOJTHUTENIEHON BJIACTU M PYKOBOJCTBO MM, a TaK)Ke MPaBO Ha3HAUEHUs M OCBO-
O0OXICHMSI OT JOJDKHOCTH 3amecTutenell [eHepamsHOoro mpokypopa. CormacHo
nonpaskam, IIpe3nneHT Ha3HayaeT 1 0cBOOOXKIAET OT JOJKHOCTH XOKMMOB 00J1a-
cteil u ropoxa Tamkenrta mo npeacrapieHuo [Ipembep-munuctpa. Kpome toro,
B MTOJTHOMOYHS TJIaBbI TOCYIapcTBa ObLIO BKIIOUEHO Ha3HAYEHHE M OCBOOOXKICHHE
OT OJDKHOCTH mpeacenarens Cu4eTHON Mamiarsl.

OmpeneneH HOBBIM MOPSIOK BBIIBHXEHHMS W YTBEP)KICHHUS KaHIUAATypHI
[IpeMbep-MuHHCTpaA, COTIIACHO KOTOPOMY KaHAWIATypa BBIABUTACTCS MOTUTHYE-
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CKOH mapTueili, HabpaBieii HanOobIee KOJTHMYECTBO JCMYTAaTCKIX MECT B 3aKO-
HOJATENbHOW NajiaTe, WM HECKONBKUMH IMOIHTUYECKHMHU MAPTHAMH, MOIYYHB-
IIMMHU paBHOE HaWOOJNbIIee KOJMUYECTBO NEMyTaTcKuX MecT. [IpesnaeHT mocie
paccMOTpeHHs TPEACTaBICHHOW KaHIuAaTypsl B 10-IHEBHBIN CPOK Ipeaaract
e€ Ha pacCMOTpeHHe M yTBepxaeHue nanaramu Onuii Maxnuca. Kanaunarypa
[Ipembep-MUHHCTpA CUMTAETCS YTBEPKAEHHOM, eciu 3a He€ OyAeT moxaHo Oolee
MTOJIOBMHBI TOJIOCOB OT OOIIEro 4rciia COOTBETCTBEHHO IEIyTaroB 3aKoHOJa-
TeNbHOU nanarel U uieHoB CeHara. BBegeH HOBBIA AEMOKpPATHUECKUM UHCTUTYT
— BbIpaskeHue BoTyMa HenoBepus [Ipembep-munuctpy PecnyOnuku Yz0ekuctas.

16 anpenst 2014 roga BHECEHBI M3MEHEHHSI U JIOTIOJTHEHUS B cTaTthu 32, 78, 93,
98, 103 u 117 Koncrurynuu Pecnyonuku Y3oekuctan. B pesynsrare 3Tux m3me-
HEHUH WHCTUTYTHI OOLIECTBEHHOTO U MAPIaMEHTCKOTO KOHTPOJIS MOTYyYHIId KOH-
CTUTYLIMOHHOE 3aKperienue. [lonpaBku B cTaTeio 93 COBEpIIEHCTBYIOT MEXaHNU3M
obecrniedeHusI KOHCTUTYLIMOHHOTO MPUHLMIIA Pa3esIeHus! BIacTell U ux 3G QeKTHB-
HOTO B3anMopeicTBus. Tak, Tenepr peleHus Mo oOpa3oBaHUIO U YIIPa3qHEHHUIO
MUHHUCTEPCTB, TOCYIaPCTBEHHBIX KOMUTETOB M IPYTHUX OPTaHOB TOCYIapCTBEH-
HOTIO YIIpaBJIEHUs C TMOCIEIYIOIMM BHECEHHEM YKA30B 110 3TUM BOIIpOCaM Ha
yTBepxkaeHue maigar Onuii Maximca OynyT npuHUMaThest [Ipe3nieHToM TOJIBKO
o npencrapieHnio Kabunera MunnctpoB Pecryonmkn Y30ekucras.

B nensx ycunenus orBeTcTBeHHOCTH KaOuHera MUHHCTPOB, a TakXKe KOH-
KpeTu3aluu cdep ero IesTeNbHOCTH, KOHCTUTYLIMOHHO 3aKperyieHa HopMa O BO3-
JIOKEHUHM Ha TPABUTEIHCTBO OTBETCTBEHHOCTH 3a MpoBeleHHE 3(PPEeKTHBHON
SKOHOMUYECKOH, COLMaNbHONW, (DUMHAHCOBOH, E€HEKHO-KPEAUTHON ITOIUTHKH,
pa3paboTKy M peasu3aluio MporpaMM IO Pa3BUTHIO HAayKH, KYJIBTYpbI, 00pa3o-
BaHUS, 3APABOOXPAHEHNUS U JPYTUX OTpacieil SKOHOMHUKH M COITMAIBHOMN cephl.
Kabuner MUHHCTPOB KOOPOMHHPYET M HampaBiisieT paboTy OpraHoB rocyaap-
CTBEHHOTO M XO3SICTBEHHOTO YIpaBieHUs, 00eCIeYnBaeT KOHTPOIb 32 UX Jes-
TEIHHOCTBIO.

Taxxe BKJIIOUEHAa HOpMAa O TOM, YTO KaHAMIAT Ha AOJDKHOCTH lIpeMbep-
MUHHCTpa MPH PaCCMOTPEHUM U YTBEPKACHUHU €ro KaHAWJAaTyphl B MapiaMeHTe
MIPEJCTABISAET MPOrpaMMy JIEHCTBHI NMPAaBUTENbCTBA HA OMIMKAMIIYIO W TOITO-
CPOYHYIO TIEPCIIEKTHBY.

Buecennble B crarbio 117 nomosHEHHs HampaBieHbl HA KOHCTUTYLMOHHOE
3aKpeIUIeHne He3aBUCUMOW CHCTEMBI JeMOKpaTudeckoro dopmupoBanus Llen-
TPaJIbHOM M30UpaTeNbHON KOMUCCUU U OCHOBHBIX NMPHUHIMIIOB €€ AEATEIbHOCTH,
obecriedeHne OHOH peain3aluy H30MpaTeIbHbIX MIPaB IPaXkJaH, a TaKKe TapaH-
THH TIpaBa Ha CBOOOIHOE BOJICU3BSIBIICHHE.

UYerseptsrii stan (HaunHaetcs ¢ 2017 roma) — peanmszanus «Ctpareruu aeu-
CTBHH MO JanpHeleMy pa3BuTHio PecnyOnmku Y30eKkucTan», yTBEp)KICHHON
VYxkazom Ipesunenta Pecriyonmuku Y3oekncrtan LLI.M. MupsuéeBbim ot 7 geBpans
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2017 roga. DTOT YHUKAILHBIN 110 CBOCH 3HAYUMOCTH M MacITaOHOCTH JOKYMEHT
npenycMarpuBaeT peanuszanuio B 2017-2021 romax 1Leiaoro KOMIiekca Meponpusi-
TUH N0 CIEAYIOUINM ISTH IPUOPUTETHBIM HAIPABICHUSAM:

—  COBEPIICHCTBOBAHHUIO TOCYIaPCTBEHHOTO W OOIIECTBEHHOTO CTPOHTENHCTBA;

— o0ecreyeHHI0O BEPXOBEHCTBA 3aKOHA M JAajbHeWIIeMy pe(opMuUpOBaHHIO
CyneOHO-TIPaBOBOM CUCTEMBI;

— Ppa3BUTHIO U TMOEpaTU3aIiii YKOHOMHUKH;

— Pa3BUTHIO COLMAJIBHON CQepbI;

— oOecrieueHn0 0€30MACHOCTH, MEKHAIIMOHAILHOTO COIVIACHS U PEITMTHO3HOM
TOJEPAHTHOCTH, OCYIIECTBICHUIO B3BEIIEHHOMN, B3aWUMOBBITOJAHOM M KOH-
CTPYKTUBHOH BHEIIHEH MONUTUKHU.

C yueToM 0OBEKTHBHOM OIIEHKH MPOWICHHOTO IMyTH U HAKOIJICHHOTO OIIBITA,
aHaJN3a TOCTUTHYTHIX YCIIEXOB 3a TOABI HE3aBUCUMOCTH M MCXOAA U3 TpeOOBaHHUN
COBPEMEHHOCTH, OBUIM OINPEAEICHbl BXKHEHIIINE MPUOPUTETHI U YETKUE OPUEH-
TUPBI JAIBHEHINETr0 yrIyOJIeHHs IEMOKPAaTHYSCKUX pe(OpM U YCKOPEHHOTO pas-
BUTHS CTPAHBI.

Jannbnii ykas [Ipesunenra PecriyOnukn Y30ekucran yTBepAma Takxke Locy-
JApPCTBEHHYIO MporpamMmy 1o peanusanuu Ctpareruu aeiictuii B «l o quanora
C HapoIOM M MHTEPECOB YeJoBeKay, T.e. B 2017 romy.

Lenpto Crparerun NeHCTBUIA SBISIOTCS KOPEHHOE TMOBBIMICHHE d(PPEKTHB-
HOCTH TPOBOIMMBIX pedopM, co3naHue yCIOBUH I 00eCredeHUs] BCECTOPOH-
HETo M yCKOPEHHOTO Pa3BHUTHS TOCYIapCcTBa U OOIIECTBA, MOIEPHU3AIINS CTPAHBI
1 nubepanu3anys Bcex cdep KU3HU.

B mapre 2017 roma mpunsat 3akoH PecnyOnuku Y30ekucran «O BHECEHHH
mMeHeHnd u pononHeHus B Konctutyruio Pecrybmmku Y30ekucram», comep-
KAl MPUHLMITHATBHBIE TOJIOKEHHs], HANPaBJICHHbIE HA PEajM3alHUI0 CTpare-
TMYECKUX 33/1a4 pa3BuTHs cTpasbl. [lonmpaBku B OCHOBHOW 3aKOH CTpaHbl y4H-
TBHIBAIOT NOJIOKEHUS yka3oB [Ipesunenta PecryOnvkn Y36exuctan ot 21 oKT0ps
2016 roma «O mepax 1o JanbHeHIIeMy pedOpMHUPOBAHHIO CyAeOHO-TTPABOBOM
CHCTEMBI, YCHJICHUIO TapaHTHI HaJeXKHOM 3aIlUTHI IIPaB U CBOOOJ TPaKIaH» U OT
21 ¢espans 2017 roga «O Mepax 110 KOPEHHOMY COBEPIIEHCTBOBAHHIO CTPYKTYPHI
U TOBBILIEHUIO 3()(EKTUBHOCTH IESTENBHOCTH CyneOHOM cucteMbl PecryOnmuku
V36ekucrany.

3aKoHOM BHECEHBI M3MEHEeHUs U jomnonHenus B ctateu 80, 81, 83, 93, 107,
110, 111, 112 Koncrutynuu Pecniyoniku Y30eknctad. B cooTBeTCTBUY ¢ yKa3aH-
HBIMH TOTIpaBKamMK Beicimii X03siCTBEHHBIH Cy 1 BepxoBHBIN Cyl 00beANHEHBI
B €IIMHBIA BBICIITHI OpraH Cy[ecOHOM BiIacTh B cepe TpakIaHCKOrO, YTOJIOBHOTO,
aIMUHHUCTPATUBHOTO M SKOHOMHYECKOTO CYIOIPOHM3BOACTBA — BepxoBHBIN cyn
PecnyOnuku Y36ekucraH. Hanuyue OByX BBICHIMX OpraHOB CyAeOHOW BIacTH
TIPUBOIIMIIO TIPESXKIE K AyONUPOBaHUIO (PYHKIMNA yTpaBlIeHUS CymeOHOW chcTe-
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MO, a IeiicTByIONas CTPYKTypa He o0ecreunBaja equHyI0 CyIeOHyI0 MPaKTHKY,
paunoOHaIIBHOE paclpeAeieHe CIy)KeOHOW Harpy3Ku.

B cooTBeTcTBUM C yKa3aHHBIMH KOHCTUTYLIHOHHBIMH MOMPaBKaMH, B CYIeOHOM
cucreMe 00pa30BaHbI SKOHOMUYECKHE W aMUHUCTPATUBHBIE Cynbl. OXumaercs,
9TO 00pa30BaHNE aJMUHUCTPATUBHBIX CYA0B PA3IMYHOTO YPOBHS, K KOMIETCHLIUH
KOTOPBIX OTHECEHO PACCMOTPEHNE aAMUHUCTPATHBHBIX CIIOPOB, BBITEKAIOLINX U3
ITyOTMYHO-TIPABOBBIX OTHONICHUH, B TOM YHCIIE Kalo0 W OOparieHuid TpakIaH,
CyOBEKTOB TpEANPUHUMATENbCTBA HAa ACUCTBUS WM Oe3ACHCTBUS, pELICHUS
TOCYapCTBEHHBIX OPTaHOB, KapAMHAJIBHO MOBBICHT 3(P(YEeKTUBHOCTH CyneOHOI
3alIUTHl 3aKOHHBIX MPaB U CBOOOI, MHTEPECOB JIOACH, FOPUANUECKUX JIUIL.

B cootBeTcTBUM C N3MEHEHUSIMH, BHECEHHBIMU B OCHOBHOM 3aKOH, B CyleOHO-
[IPaBOBYI0 CUCTEMY BBEZCH HOBBIM MHCTUTYT — BbIcimii cynelickuii coseT Peciy-
6mmkn Y30ekuctan. 1ot CoBeT 3aMeHII paHee JIeHCTBYONIy 0 Briciryio kBam-
(PMKALMOHHYIO0 KOMHCCHIO [0 0TOOPY U PEKOMEHAALMH Ha TOJKHOCTH CyleH mpu
[Ipesunente PecnyOnuku Y30ekucTaH, MOCKOJIBKY 3Ta KOMUCCHS He oOnajaana
HEOOXOJMMBIM KOHCTHTYIIMOHHBIM CTaTyCOM, JOCTAaTOYHBIMH TOJTHOMOYHSIMH,
YTO CKa3bIBaJIOCh HA 3(PEKTUBHOCTH paboThl O (POPMUPOBAHUIO JEHCTBEHHOIO
CYAEMCKOro KopIiyca.

Koucruryuust Hazenwna BeicniA CyIeMCKAM COBET HMIMPOKHMMH TOJHOMO-
YUAMH, B YHCIie KOTOphIX mpeactasnenue [Ipesnnenty PecnyOnukn Y30ekucran
KaHIUAATyp Ha JOJKHOCTH MpeJceAarened W 3aMecTUTelel Mpencenareneit
cymoB obmnacTeit u ropona Tamkenra, npeacenarens Boernoro cyma PecryOmmkm
V36ekucran. [Ipu 3tom CoBer mo cornmacoBanuio ¢ lIpesnnentom PecryOnmku
V30eknucTaH caMOCTOATENIFHO Ha3HAuaeT M OCBOOOXKAAeT OT JOJDKHOCTH CyIei
BOCHHBIX CYIOB, CYIIOB OONacTeil u ropoga TamikeHTa, mpemcenareneii u cyaei
MEKpalOHHBIX, PAHOHHBIX, TOPOACKUX CynoB. CleayeT OTMETHUTh, YTO PaHee 3TH
CY[IbM HENOCPEJICTBEHHO Ha3HAyaJIMCh IVIaBOM rocynapcTaa.

31 mas 2017 roga mpunsaT 3akoH PecryOmukm Y3beknctan «O BHeECEHHH
U3MEeHeHUH B otaenbHble cratbi Konctutyuum PecmyOmuku YsGekucran (cra-
11 80, 93, 108 u 109)». 3akoH HampaBICH HA PEeAM3AIMIO 3a/1a4, HAMEUCHHBIX
B Crparerun AEWCTBHI MO MSITH TPUOPUTETHRIM HAIIPaBICHUSAM pa3BuTHs Peciry-
ommkn Y3oekuctan B 2017-2021 rogax mo pedopMHpPOBaHUIO CyeOHO-TTPaBOBOM
cdepbl, pacIIMPEHUIO TapaHTUH HAJEKHOW 3aIIMTHI MpaB M CBOOOA TpaKIaH,
MOBBIIIICHNIO YPOBHS WX JOCTyNa K MPaBOCYIuio, 3(h(HEeKTHBHOCTH M KadecTBa
CYIONPOM3BOJICTBA, JaJbHEHIIEMY COBEPIICHCTBOBAHUIO CHUCTEMBI OTOOpa KaH-
IUJATOB U Ha3Ha4YeHHWs Ha JOJDKHOCTH Cy[el, a Takke YCHJICHHIO Mep Mo obe-
CTIEYCHHIO OXPaHBI MIPUPOIBI U IKOJIOTHUECKONH O€301MacHOCTH.

Tak, Yka3om [Ipesunnenra Pecrybnuku Y36ekucrtan ot 21 anpenst 2017 roxa
«O COBEpILICHCTBOBAHUN CHCTEMBI TOCYJAPCTBEHHOTO YIPABICHH B cpepe IKomo-
UM U OXpaHbl OKpYykarolien cpenp» [ocynapcTBEHHBIM KOMUTET IO OXpaHe Mpu-
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pormsl ipeobpazoBad B locymapcTBeHHBIH kKoMuTeT PecryOnmku Y30ekucTaH 1Mo
9KOJIOTHH W OXpaHe OKpYykaromiei cpensl, monotuaéTHelii Kabunery Munuctpos
PecnyOnuku Y30ekucran.

B cootBercTBrM ¢ monpaBkoii, BHECEHHOI B cTaThio 93 Konctutyrun Pecry-
Onuku Y30ekucra, wieHsl KonctutynnonHoro cyaa nzoupatorcst Cenarom Omnuit
Masknuca no npencrasienuro [Ipesuaenta PecnyOnuku Y30ekuctan u3 4mcia
JIUII, PEKOMEHJOBaHHBIX BBICIINM CyIeHCKUM COBETOM, BKITIOYAs MPEICTABUTEI
ot Pecniyonuku Kapakannakcran. Pacmmpensl nonmHomouuns: KoHcTuTyIMOHHOTO
Cy/Jla B 4aCTH IIPOBEPKH COOTBETCTBUSA KOHCTUTYIIMH KOHCTUTYLIMOHHBIX 3aKOHOB,
3aKOHOB O paTH(PHUKAINU MEXTYHAPOIHBIX JOTOBOPOB N0 WX MOAMMCAHUS, pac-
cMOTpeHus oOparieHnii BepxoBHoro cyna, ”HULIMMPOBAHHBIX CyAaMH, O COOTBET-
cTBUM KOHCTUTYIIMM HOPMAaTHBHO-IIPABOBBIX aKTOB, MOAJIEKAIIUX MPUMEHEHHUIO
CyZlaMH B KOHKPETHOM JIeJie, a TaKkKe eXXeroHOTO IpeAcTaBienus nanaram Ommid
Maxmuca u [Ipesunenty PecryOnuku Y30ekucran nH(pOpMAUK O KOHCTUTYITU-
OHHOM 3aKOHHOCTH B CTpaHe.

[IpoBomumsbie pedopMBl yXxKe HaroT MepBbIe MIOABI. Tak, Uid 0OecTeYeHHS
OTKPBITOCTH JESATENBHOCTH IOCYAAPCTBEHHBIX OPraHOB M COBEPILIECHCTBOBAHUS
CHUCTEMBI OKa3aHHs T'OCYIapCTBEHHBIX YCIYT CO3JaHbl AJIEKTPOHHBIE MOPTaJIbI
n 0a3pl naHHBIX. B 9acTHOCTH, A YIPOIIEHHUS TOMYYSHHS Pa3pelInTeIbHBIX
JOKYMEHTOB M JIMLEH3UH co3naH BeO-calT www.license.gov.uz, st obecrede-
HUSI OKa3aHUs TOCYAapCTBEHHBIX YCIYT MO MPHHLUILY «OAHO OKHO» — birdarcha.
uz. B pesyiprare mepecMoTpa ¥ ONTUMH3AINH TOCYAAPCTBEHHBIX YCIYT KOJIUYe-
CTBO IpOLEAYp ISl PETHCTPALMK CyObeKTa MpeaIpHHIMATENBCTBA COKPATHIIOCh
B 4 pasa, a Bpemsl, HSOOXOIUMOe AJIsl perucTpanuu, — A0 30 MUHYT.

VYenemrHas peanu3anus MAPOKOMAcIITaAOHBIX pedopM Ha COBPEMEHHOM
JTane pa3BUTUS CTPaHbl MOTPeOOBATU CO3AaHUS COBEPLIEHHO HOBOM, 3(dek-
TUBHOW CHUCTEMBI TOCYJapCTBEHHOTO yHpaBieHus. B 3Toil cBsizu 8 ceHTIOps
2017 roma rnaBa rocyaapcersa npuHsT yka3z Ne YII-5185, mocTaBuBmmii 3agaqy
KapIMHAJIBHOTO COBEPLIEHCTBOBAHMS U MOAECPHHU3AIMH CUCTEMBI FOCYJapCTBEH-
HOTO yIpasieHus. JJaHHBIM yKa30M yTBepKJaeHb! «KoHIenus aAMUHUCTPaTHB-
Hoi pedopmsbl B PecryOnuke Y30ekucran», a Takke «IOpOXKHas KapTra» 110 ee
peanu3anuy.

[TpoBeneHHbIl aHaM3 M OOBEKTHUBHAS OLIEHKA ACATEIBLHOCTH OPTraHOB rocCy-
JAPCTBEHHOTO YTIPaBIEHHSI, OTKPBITOTO ¥ MPSIMOTO THAJIOTa C HACEIIEHHUEM BBIs-
BUJIM CJIEAYIOIIME MpoOIeMbl U HEIOCTAaTKU, HYKIAIOIUecs B yCTPaHEHUH:

— JIeKJIapaTHBHBIM XapakTep 3ajad psja BEAOMCTB U HEJOCTaTOYHOCTH

OpraHM3aIlMOHHO-TIPABOBBIX MEXAaHU3MOB HX pealln3allui;

— Hed(eKTHBHAs CHCTEMa OLICHKH AEATENbHOCTH, CBOAALIAACS JHIIb K KOH-
craranuy GakToB M cOOPY CTaTHCTHKH M 3a4acTyi0 HE OTpakaromas (akTu-

YECKOTO TIOJIOKEHHS 7T HAa MeCTax;
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— upe3MepHas HEHTPANTU3als TOCYIapCTBEHHBIX (YHKIIUH, CHIDKAIONIAS POJIb
MECTHBIX OPTaHOB BJIAaCTU B (JOPMHUPOBAHMH IPOrPaMM Pa3BUTHSI TEPPUTOPHH,
PELICHNH HACyIIHBIX MPpo0iIeM HaceJeHus;

— HU3KHWHA ypOBEHb WHHOBAI[MOHHOTO Pa3BHUTHS, MPUBOAALINA K OIOpOKpaTn3a-
MU U BBICOKUM H3AEpIKKaM;

— COBMEUICHHE OpraHaMHU XO3HCTBEHHOIO YIIPABJICHUS TOCYIaPCTBEHHBIX PETy-
JIITUBHBIX M XO3SMCTBEHHBIX (DYHKIHHA, TIPAKTHKa BEIOOPOYHOTO MPeI0CTaBIIe-
HUSL JIBIOT U TpedepeHLinii, CACPKUBAIOLINX Pa3BUTHE 340POBOM KOHKYPEHT-
HOH cpenbl,

— OTCYTCTBUE JOJIKHOM OTBETCTBEHHOCTH M WHULMATUBHOCTH y OTIEIBbHBIX
PYKOBOZIUTENEH, OTPHLIATENBHO CKa3bIBAIOIIEECS HA PA3BUTUH TEPPUTOPHIL.

OcHoBHbIe HanpaBjieHUus: pe)OPMUPOBAHUA CHCTEMbI
roCyIapCTBEHHOI0 yNPaBJICHHSA

Konnenmus anmuaucTpatuBHOi pedopmbl B PecriyOnuke Y30ekucran maeT
HaJyao HOBOMY 3Tamy pedopMsl rocymapcTBa u obmectBa. B Konmemnun ompe-
JeTICHBl IIECTh OCHOBHBIX HAIPaBIEHUH KOPEHHOTO PedOpPMUPOBAHUSI CHCTEMBI
TOCY/IapCTBEHHOT'O yTIpaBICHMUSL.

[lepBoe HampaBieHHe, UMEIOIIEE IEeTbI0 COBEPUICHCTBOBAHNE MHCTHUTYIIHO-
HaJIBHBIX U OPraHU3alMOHHO-IIPABOBBIX OCHOB JEATEIBHOCTH OPTaHOB HCIIONTHU-
TENBbHOM BIACTH, BKIIIOUAET PEaJU3alMIO CICAYIOIIHNX Mep:

— BHEApEHHE YETKUX KPUTEPHEB U MPOLEAYpP CO3MAHMS U YIIPa3THEHNS OPTaHOB

WCTIONTHUTENEHON BIIACTH;

— ONTHMH3ALUS OPTaHOB HCIIOJHUTENBHOM BIIACTH HAa OCHOBE PAaLMOHAIBHOTO

WCTIOTb30BaHMsI KaJAPOBBIX M MaT€pPHAIBHBIX PECYpPCOB;

— TIOBBIIIEHHE CAMOCTOATENBHOCTH OPTraHOB HCIIOTHHUTEIBHON BIIACTH U COBEp-

LIEHCTBOBaHUE MEXaHM3MOB MX B3aumMozencTBus ¢ Kabunetom MUHUCTpPOB;
— TIOCJIEOBaTEeIbHOE COBEPIICHCTBOBAHNWE CHCTEMBI OKAa3aHMS TOCYIapCTBEH-

HBIX yCIYT W JalbHEHIIee BHEAPEHHE CHCTEMBI «DNEKTPOHHOE MPaBUTEIb-

CTBO»;

— pa3BUTHE aAMUHUCTPATUBHOW IOCTUIIMY U BHEJPEHUE KOJUIETHAJIHHOTO 3aCiy-

LIMBaHMS 0OpalieHuil.

Bropoe HanpasneHne, oxBaThIBaroliee KOHKPETU3ALMIO 3a/1a4 OPraHoOB HCIION-
HUTEJILHOH BJIACTH, MEXaHU3MOB MX pPEajlH3allii, a TAKKE YTOYHEHUs chep OTBeT-
CTBEHHOCTH, COIAEPKHUT MEPHI TO:

— TIOBBIUICHUIO HHUIMATUBHOCTH U POJIU TEPPUTOPUATIBHBIX OPTraHOB UCIIONHU-

TEJILHOM BJIACTH NP (HOPMUPOBAHUH MPOTPAMM Pa3BUTHS;

142 STUDIA | ANALIZY / SP Vol. 48



Aomunucmpamusnasn pegpopma 6 Pecnybnuxe Yzbexucman: 3eonoyus...

BHE/IPEHHIO NMPUHLIMTTHAIEHO HOBOIM CHCTEMBI OLIEHKH JIEATEIbHOCTH OPTaHOB
WCTIOJTHUTENBHOM BIIACTH BCEX YPOBHEH U UX PyKOBOIUTENEH, OCHOBAHHOU Ha
JIOCTHKEHUU LIEJIEeBbIX UHIUKaTOPOB;

WCTIOJIb30BAHUIO COBPEMEHHBIX METOIOB OpTraHU3alni paboThl, YCIENTHO TPH-
MEHSIEMBIX B MEXIYHapOOHOU MpPAKTUKE, B TOM YHKCJIE MEHEIKMEHTa Kaye-
CTBa, MHIMKAaTHBHOTIO TJIAHUPOBAHUS, ayTCOPCHUHTA, KPayJCOPCHHTa;
BHE/IPEHHUIO COBPEMEHHBIX ()OPM B3aMMOJICHCTBHS C OOIIECTBEHHOCTHIO MPH
pa3paboTKe MporpaMM Pa3BUTHS ¥ MOHUTOPHHTA UX peajH3alliy.

TpeThe HampaBieHHE KacaeTcs COKpAalleHHs aJAMHHUCTPATUBHOIO BO3.EH-

CTBUA Ha OTPaAC/IM SKOHOMHUKHU U PACIHUPECHHSA PBIHOYHBIX MEXaHU3MOB YIIpaBJIC-
Hus. B JAAaHHOM HaIIPAaBJICHUUN MJIAHUPYCTCA:

OTpaHMYCHHUE CO3/IaHUS KOMMEPUYECKUX OpTaHU3aIMi ¢ y4aCTHEM TOCyIapcTBa
Y peopraHu3anus JEHCTBYIONUX TOCYAapCTBEHHBIX MPEIPUITHH B cdepax,
rae d3QQEeKTUBHO JEUCTBYET YaCTHBINA CEKTOP;

BBIPA0OTKA YETKUX PHIHOYHBIX MEXaHHU3MOB y4aCTHs TOCYJapCTBa B SKOHOMHU-
YEeCKOU JICITCIIEHOCTH;

COBEPIIIEHCTBOBAHWE IIPAaBOBOM M WHCTHUTYLHOHAIHHOW 0a3bl COIHAIH-
HOTO M TOCYIapCTBEHHO-YACTHOTO TMApTHEPCTBA AJISl PEIICHUS COLUATIBHO-
SKOHOMHYECKHX BOIIPOCOB;

nepeavya OTAENBHBIX TOCYIapCTBEHHBIX (DYHKIUH B YaCTHBIA CEKTOP.
UeTBepToe HAIIpaBIICHUE MTOCBAIICHO COBEPIICHCTBOBAHUIO MEXaHU3MOB BEp-

THKAJIBHON CHUCTEMBEI YHpaBJICHUA U BSaHMOHCﬁCTBHH OpraHoB HCIIOMHUTECILHON

BJIaCTH, U NPEAYCMATPHUBACT CICAYIOMINC MCPBI:

MO3TanHas JACUEHTPANIN3aLHUsA TOCyIapCTBEHHOIO YIPaBIEHUS;

pacuupenne GUHAHCOBBIX BO3ZMOXKHOCTEH OPraHOB TOCY/IApPCTBEHHOM BIIACTH
Ha MeCTaxX, MOBBIIICHHE X POJIN U OTBETCTBEHHOCTH;

yCUJIeHHE MOTHOMOYHI OPraHOB TOCYIapCTBEHHON BIACTH HA MECTaxX B BOIIPO-
cax moadopa M pacCTaHOBKH PYKOBOISIIMX KaJpOB TEPPUTOPHUANBHBIX Opra-
HOB.

[TsToe HanpaBieHne BKIIOYAET B ce0s MEPHI IO BHEIPEHHUIO B CUCTEMY TOCY-

OapCTBCHHOIO YIIPaBJICHNUA COBPEMCHHBIX (1)0pM CTPATCTrU4C€CKOTO IMJIaHUPOBAHNUA,
MHHOBAIITMOHHBIX Hﬂeﬁ, pa3pa60TOK M TEXHOJIOTH. Cpe,Z[I/I JAaHHBIX MEpP CICAYCT
OTMCTHUTH:

BHEIPECHNC WHHOBAITMOHHBIX (POPM TOCYIApCTBEHHOTO YTPAaBJICHHS, 00ecIe-
YHBAOIIUX ONTHMH3ALHWIO M YIPOIIEHNE MPOIENyp OKa3aHUS rOCyNapCTBEH-
HBIX YCIIYT;

aKTHBHOE TPHUBJICUCHNE WHBECTHIIMHA B pa3padOTKy WHHOBAITMOHHBIX HIEH
M TEXHOJIOTHI;
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—  CO3IaHue Pa3BUTON MHPPACTPYKTYPHI, HECOOXOMUMOM ISl YCIIEIITHOTO BHEIPE-
HUSI COBPEMEHHBIX Hay4HO-UCCIEI0BATENLCKAX U HHHOBAMOHHBIX JTOCTHIKE-
HUIL;

— IIUPOKOE BHEIPEHHE MPUPONOOXPAHHBIX, PECYpCO- M dHEprocOeperarommx
TEXHOJIOTH.
llectoe HampaBneHue mnpenycmarpuBaeT (opmupoBaHue 3H(HEKTUBHOM

cucTeMbl TIpoecCHOHANBHON TOCYAaPCTBEHHOM CITYKOBI, a Takke (POPMHUPOBAHHE

JNEVCTBEHHBIX MEXaHU3MOB NPOTHBOAEHUCTBHS KOPPYNLIUHU, B TOM YHCIIE:

— ofecreueHne MPO3pavHOCTH M OTKPBITOCTH TOCYAaPCTBEHHOW CITyKObI, BHE-
JIpeHNe HOBBIX MEXaHW3MOB HAJIa)XMBAaHUsI OTKPBITOTO JTHAJIOTa C HACEJICHUEM;

— TOBBILIEHUE NPONU3BOIUTEIBLHOCTH TPYJa FOCYIapCTBEHHBIX CIIYKaIlUX C BBE-
JICHHEM COBPEMEHHOW CHUCTEMBI OIUIaThl X TPyJa U COUUAIBLHOTO obecreue-
HUSL.

YTBepxkneHHas Yka3zoM «JlopokHast kapTay, conepxut oonee 40 KOHKPETHBIX
MEPOIIPUATHI MO MPaKTHUECKON peanu3anuu nojoxeHnit KoHuenuu aaMuHu-
cTpatuBHOH pedopmbl B PecrryOnrke Y30ekucras.

s mpakTH4eckoro ocymecTsieHus 3agad KoHuenmuu crnenuaibHo o0pa-
3oBaHa Komuccus mo peanusanun KoHuenuuu agMHHUCTPATUBHOW peOpMEI
B PecniyOnmke Y30ekucran, a Takke chopMupoBaHBI pabodne TPYIIIHI IO U3yde-
HHUIO U TOATOTOBKE IMPEIJIOKEHUI M0 KOPEHHOMY Pe(GOpMHUPOBAHUIO CHCTEMBI
rOCY/IapCTBEHHOT'O YTIPaBICHMUSL.

Ha Komuccuro Bo3nojkeHa opranu3anus KaueCTBeHHON pa3padoTKH pabouumMu
IpyNIaMu COOTBETCTBYIOIIMX MPOEKTOB HOPMATHBHO-NPABOBBIX AKTOB, & TaKXkKe
OCYLIECTBJICHAE KOHTPOJIA 32 IIOJIHOM, CBOEBPEMEHHOM U Ka4eCTBEHHOW peasu-
3anueit Konnenmmn aamuHucTpaTtuBHON pedopmbl u «/lopoxHol kapTe». Ha
OCHOBE KPUTHYECKOTO HM3Y4YEHHs M IMOATOTOBKH NPEAIONKEHHH IO KOPEHHOMY
PePOPMHUPOBAHHIO CUCTEMBI TOCYJApCTBEHHOTO YIIPaBIEHHS TUIAHUPYETCS Tepe-
CMOTpeTh AesTenbHocTh 6ornee 100 opraHoB rocyIapCTBEHHOTO M XO3SIHCTBEHHOTO
YIpPaBIECHUS.

Peanuzanust aaMuHHCTpaTHBHOW pedOpMBl HallelieHa Ha JOCTHXKCHHUE Clie-
IYIOIINX PEe3ylbTaToB:

1. Coznanue orBevaroiell 0OIIEMHPOBBIM TEHICHLMSIM MHHOBALIMOHHOTO Pa3-
BUTHSI CHUCTEMBI TOCYIapCTBEHHOTO YIPAaBJICHHUS, CIIOCOOHON obOecneuuTh
MOJTHOIIEHHYIO pealln3alui0 HAMEYEHHBIX pedopM, CBOCBPEMEHHO BBISB-
ATk u 3(PQPEKTUBHO pemarh MPoOJIeMbl O00IECTBEHHO-MTOIUTHYECKOTO
U COIMAIIbHO-3KOHOMHMYECKOTO Pa3BUTHS, B TOM YHCIE ITyTEM:

—  ONTHMH3ALWHU U JEHEHTPAIN3AIUN CHCTEMBI TOCYJapPCTBEHHOTO yIIpaBIIe-

HUSI 33 CUET YCTpPaHEHHs M30BITOYHBIX M HECBOWCTBEHHBIX 3ajad, (QyHK-
U ¥ TOJIHOMOYMWH, IMKBUAAIMN TyOJIUPOBaHUS U Mapajlieu3Ma;
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—  JeOopoKpaTu3alii W CHIDKCHHUSI U3JIEPKEK TOCYJapCTBEHHOTO YIIPaB-
JIeHWs, MOBBILEHUS 3(PPEKTUBHOCTH OEATEIBHOCTH M MPO3PAYHOCTH
CHCTEMBI TIPUHSTHUS YIPABICHYECKUX PEIICHHIA;

— BHEJIPEHUs CHCTEMBI CTPATErn4ecKoro TUIAHHPOBAHUS, HHHOBAIIMOHHBIX
uzei, pa3paboTOK U TEXHOJOTHIA;

—  JambHEHIIEero COKpalleHus aIMUHUCTPATUBHOTO BO3/ICHCTBUS HA OTPacin
OKOHOMUKH M PACHIMPEHUS PHIHOYHBIX MEXaHU3MOB YIIPABIICHNUS, HAIIPAB-
JICHHOTO Ha Pa3BUTHE 3I0POBOH KOHKYPEHTHOU Cpe/Ibl, TOBBIILICHUS HHBE-
CTULMOHHOW NPUBIIEKATEILHOCTH CTPaHbI M JAEJIOBOM aKTHBHOCTH HaceJle-
HUS,
—  ¢opmupoBanus 3PPEKTHBHBIX (POPM OOIIECTBEHHOTO U MapIaMEeHTCKOTO

KOHTPOJIsI, HAallPaBICHHBIX, MPEXKAE BCETO, Ha MPENyNpexIeHHe KOppyI-
IIUOHHBIX MPOSIBICHUH.

2. Co3paHue AeHCTBEHHBIX MEXaHW3MOB 00ECIIEUEHHs IpaB M CBOOO. IpakaaH,
JanpHelIee NOBIIICHHE X OJaroCOCTOSHUS U YPOBHS YAOBIETBOPEHHOCTH
JIESITENIbHOCTBIO OPTaHOB MCIIOJIHUTEIBHON BIACTH, B TOM YHCIIE ITyTEM:

— COBEPILUCHCTBOBAHMS aIMHHUCTPATUBHBIX MPOLENYpP, HAllPAaBICHHBIX Ha

YETKYI0 PErIAaMEHTALMIO MPABOBBIX OTHOIIEHHH TOCYIapCTBEHHBIX Opra-
HOB C (DM3MUYECKIMHU U FOPUIUICCKUMH JIUIAMHU;

— Ppa3BUTHUS CUCTEMBbl aIMHUHUCTPATUBHON IOCTULIMH, NPELyCMaTPUBAIOLICH
COBEpLICHCTBOBaHUE TIOPSAIKa 00KaTOBAaHHS PEIICHUH U ISHCTBHUIA Opra-
HOB HCIOJIHUTEIBHOW BJIACTH, BHEJIPEHUE MEXaHM3MOB KOJIIETHAIBHOTO
3aCITyIIMBaHMs OOpaleHnii (PU3NIecKuX U I0PUANIECKUX JIUL;

—  MOBbIMEHUS YPPEKTUBHOCTH OKa3aHUs TOCYAapPCTBEHHBIX YCIIYT MOCPEa-

CTBOM COBEPIICHCTBOBAHHS CHCTEMbI «QJIEKTPOHHOE TIPABHUTEIILCTBOY;

— olecrieueHHs BEPXOBEHCTBA 3aKOHA, YKPETIJICHHUS 3aKOHHOCTH U IIPABOIIO-

psnka B oOIecTBe.

OpnHOI N3 OCHOBOIIOJNATAIOIINX 33/1a¥ aAMUHUCTPATUBHON pedOpMBI SBIISETCS
yCTpaHeHHE COBMeEIleHHs QyHKUUI (HanpuMep, YIpaBIeHYECKHX U XO3sIHCTBEH-
HBIX, KOHTPOJBHBIX U TOCYAapPCTBEHHBIX yciyT). Tak, HabmonaeTcst CyecTBeHHOE
W3MEHEHHE CTPYKTYPHI OPraHOB HCIIOIHUTENLHOM BIIACTH, peau3yeTcs OpraHn3a-
LUOHHOE Pa3ieieHNe X MOJHOMOYNH, TUKBUIUPYIOTCSI OpPraHbl, COBMEILAIOIIUE
MOJTHOMOYHSI.

OrieHuBas TIEPCIIEKTHBY PeaM3alluy MpeaycMOTpeHHbIX B KoHenumu aaqmu-
HUCTpaTUBHOW pedopmbl B PecnyOnuke Y30ekucraH mMep, MOXKHO CKa3aTb, 4YTO
OHa TMPHUIACT MOUIHBIM MMITYJIbC MOAEPHHU3ALUU CHUCTEMBI TOCYJapCTBEHHOTO
VIPaBJICHUS] C yYETOM COBPEMEHHBIX TEHJCHIUI WHHOBAIIMOHHOTO Pa3BUTHSI
U MHUPOBBIX CTaHIApTOB. [71aBHOE — peanu3anys aIMHUHUCTPATUBHON pedOpMEI
B PecryOnuke Y30ekuctan OyeT cmocoOCTBOBaTh MOTHOIIEHHOMY BOILIOMICHHIO
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B JKM3Hb OnaropomHoil mnen «He Hapon HOIDKEH CIyXUTh TOCYIapCTBEHHBIM
opraHam, a rOCyJapCTBEHHBIE OPI'aHbl JOJDKHBI CIIY’KUTh HApOLy».

Amnanm3 KoHuenunm aiMUHACTpaTHBHON pedopMbl O3BOJISIET CAENATh BBIBO,
YTO OHA OTPakaeT M MHTETPUPYET MHOTHE TTOJIOKEHUS TEOPHH TOCYIAPCTBEHHOTO
YIpaBJIeHUs, ONIPEACIACT apaAurMy HapTHEPCTBA MEXIY TOCYIapCTBOM U 0O1Ie-
CTBOM, CIIOCOOCTBYET 00€CIIEYEHUIO OTKPBITOCTH H MPO3PAYHOCTH TOCYAapCTBEH-
HoTO ympasieHus. PedopmupoBanrne aqMIHACTPATHBHON CHCTEMbI OCHOBAHO Ha
HOBOM MOHUMAaHHH PONu U QyHKIMI rocygapcTsa. [Ipy 3ToM m1aBHBIM yClIOBUEM
pedopMBI TIPU3HAETCA AOBEpUE I'pakJaH K MHCTUTYTaM BIIACTH, CIIOCOOHOCTD
rOCy/IapCTBa HAJaIUTh IUAIOT C OOIIECTBOM, OTIACIBHBIM 4esloBeKoM. OIHHM
u3 KpurepueB 3GGEeKTUBHOCTH aJMUHUCTPATUBHON PeOPMBI MOXKET CIIY>KUTb
YPOBEHb €€ MOMJIEPKKHU TPpaXkJIaHaMH CTPaHBI.

B crpane nocnenoBaTesHO COBEPIIEHCTBYETCSI M MOIEPHU3UPYETCS CHCTEMa
okazaHMs rocynapcTBeHHbIX yciyr. C 2003 roma perucrpauuio cyObeKTOB Mpea-
MIPUHUMATENbCTBA 10 MPHUHLHUIY «OJHO OKHO» OCYIIECTBISIIM MHCIEKLIHU IO
perucTpanuu CcyOBEKTOB MPEANPUHUMATENHCTBA TPH XOKUMUATAX PaOHOB.
B 2016 romy Ha 06aze Mucreknuii oOpa3oBanbl EnuHBIE HEHTPHI MO0 OKa3aHUIO
TOCYAapCTBEHHBIX YCIYT CYOBEKTaM HpeINpUHUMATENILCTBA MO MPUHIMITY «OITHO
OKHOY.

JlanpHeHmmM marom 1mo pa3BUTHIO JaHHOW cdepsl cTana nepegada ¢ 1 ¢es-
pansa 2017 roga EAMHBIX EHTPOB U3 CTPYKTYPBI XOKUMHUSATOB PaliOHOB B BE/IEHHUE
MunucreperBa rocTHIMHA PecryOnukn Y30eKHUCTaH, YTO MO3BOIMIO CHOPMUPO-
BaTb BEPTUKAIb YIPAaBICHHs, OPraHU30BaTh MX 3(PQPEKTUBHYIO NESITEIBHOCTD.
B pesynbrare xonndyecTBO OKa3blBaeMbIX ENMHBIMU LIEHTpaMH roCy1apCTBEHHBIX
yeyr yBenumamiioch o 33. 3amyck ¢ 1 ampenst 2017 roga aBTOMaTH3UPOBAHHOMN
CHCTEMBl TOCYAapCTBEHHOW PETUCTPALMH CYOBEKTOB NPEANPUHUMATEILCTBA,
MO3BOJISIIOIIEH COKPaTUTh PErHCTpallMOHHBIE MpoLeaypsl 10 30 MUHYT, coco0-
CTBOBAJI YITYUIICHUIO TO3UIINH Y30eKncTaHa 1o mokasareno «Perucrpamms ousz-
Heca» B miobanbeHOM pelituare «Doing Business 2018» ¢ 24 mo 11 mecra.

B pasBuTHe ykazanHbIX Mep YkazoM [Ipesunenta Pecnybnuku Y30ekuctan ot
12 mexadpst 2017 roma Ne YII-5278 «O mepax 1mo kKopeHHOMY pedhOpMUPOBAHUIO
HaIMOHAIBHONW CHCTEMBI OKa3aHHs TOCYNAPCTBEHHBIX YCIYT HACEIEHHIO» ObLIO
00pa30oBaHO ATEHTCTBO TOCYAapCTBEHHBIX YCIYyT MpH MHHHUCTEPCTBE IOCTULMU
Peciyonmukm Y36ekuctan. OCHOBHOHM 3amadeii ATEHTCTBAa yCTaHOBIICHO COBEp-
LIEHCTBOBAHHUE MOPSIIKA OKa3aHUS TOCYNAPCTBEHHBIX YCIYT 3a CYET YCTPaHEHUS
W30BITOYHBIX aJMUHHCTPATUBHBIX HPOLIETYP.
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Aomunucmpamusnasn pegpopma 6 Pecnybnuxe Yzbexucman: 3eonoyus...

OrpomHoe 3HaueHne uMmeeT npuHsTHe Komekca PecmyOmmkm Y30ekucran
00 aJMHHUCTPATHBHOM CYIOIPOHM3BOACTBE, KOTOPHIH BCTYNII B cuily | ampens
2018 roga u npu3BaH YHH(DUIMPOBATH MOPSIOK OCYIIECTBICHUS aAMUHHUCTPATUB-
HOTO CYJOIPOM3BOJCTBA MPH PACCMOTPEHHUH U pa3pelieHny aIMHUHUCTPATHBHBIX
JIelT O 3aIUTe HApYIISHHBIX MM OCMApHUBAEMbIX MPaB, CBOOO/ U 3aKOHHBIX MHTE-
PECOB TpaKJaH U IOPUANYECKUX JIUIL.

BaxHpIM 11aroM B OCYIIECTBICHHH aIMHUHHUCTPATUBHON pe(OpMBI SBISETCS
npuHATHE 3aKoHa «O0 aJMUHUCTPATHUBHBIX MPOIIEypax», HAIPaBICHHOTO Ha
peryIupoBaHHe OTHOLIEHUH B 00JIaCTH OCYILECTBICHUS aMUHUCTPATUBHBIX TPO-
neayp u Berymnaromiero B cumny 10 saBaps 2019 roga. Paspaboran u mpoxomaut
AKCTIIEPTHOE 00CYXIEHUE TTPOEKT 3aKOHA O TOCYAAPCTBEHHOU CITyxOe.

Kak Bumum, B X0o1e agMUHUCTPAaTHBHON peOpMbI IPOUCXOAAT LIEICHAIPaB-
JICHHBIE N3MEHEHUS MEXaHM3Ma TOCYAapCTBEHHOTO yIPaBJIeHNsI, TOYHEE B OpPraHu-
3alMOHHBIX CTPYKTYpPaXx, yIpaBIeHUECKUX MpoIeccax U aIMUHICTPATUBHBIX TIPO-
Leypax, OCYIIEeCTBIIEMBIX OpraHaMH rocyapcTBa. ToJIbKO B TEYEHHE MOCIIEIHUX
Mecsax ObUIM KapIHHAJIHHO PEOPraHU30BAHBI CEMb PECITyONMKAHCKIX OPTaHOB
TOCYIapCTBEHHOTO W XO3SHCTBEHHOTO YIPABJICHUSI.

Oco0o cremyeT OTMETUTh, YTO peaiu3alus aAMUHHCTPATUBHON pedOpMEI
Ha Oaze BeImeynoMsHyToH KOHIENIMM OTKpHIBaeT YHHUKAJbHYIO BO3MOKHOCTD
PEInTh 3a/1a4y ONTHMU3AIMH CUCTEMbI TOCYNapCTBEHHOTO YIPABICHUS Ha KOM-
IJIEKCHON OCHOBE, B BHJE LIEJIOCTHOIO IMpPOIECCa, C OXBAaTOM BCEX JJIEMEHTOB
Y YPOBHEH TOCYITapCTBEHHOTO YTIPABICHHUS.

UznoxxeHHOE CBHIETENBCTBYET O TOM, YTO aJMHUHHCTpaThBHas pedopma
peanusyeTcs B BHUJE KOMILJIEKCA LiEJEHAINIPABIEHHBIX Mep OpraHU3al[MOHHOTO
Y TPaBOBOTO XapaKTepa, BKITIOYAIOIINX: BO-TIEPBBIX, PEPOPMHUPOBAHUE CHUCTEMBI
U CTPYKTYPBI OPTraHOB TOCYJapCTBEHHOU BIacTH (T.e. peOpPraHU3aIUsd apXUTEK-
TYpBl OPTaHOB); BO-BTOPBIX, MEPECMOTP M TpaHCHOPMALUIO MMOJTHOMOYHN Opra-
HOB TOCYIapCTBEHHOW BIIACTH (T.e. M3MEHEHHE W YTOYHEHHE TOCYIapCTBEHHBIX
MTOTHOMOYHI); B-TPETbUX — (POPMHUPOBAHHE CUCTEMBI TOCYIAPCTBEHHOMN CITYKOBI
(mepecMOTp cTaryca M KOMIETSHIIMNA CITY>KAIUX).

PeztoMupys, MOXKHO KOHCTaTHPOBAaTh, YTO HA OCHOBE JIEMOKPATHUECKUX TIPHH-
LUTIOB W IIEHHOCTEH Y30eKHCTaH MPOBOJUT MOJIEPHU3ALMIO CTPAHBI, CTEPIKHEM
KOTOPOH SIBJISIETCSI MOTYYHUBILAS MEKIyHAPOAHOE PU3HAHHIE «y30eKCKask MOAECIb)
pasBuTHs. bazoil MomepHU3AIME CUCTEMBI TOCYIapCTBEHHOTO YIPABIEHUS CTa-
HOBWTCS NpuHATass KoHIEeNus aiMUHUCTPATUBHONW pedOpMBI, OCYyIIeCTBIIsIeMast
MOCPEJCTBOM ONTHUMHU3ALMH U TOBBIIEHHS ()(PEKTUBHOCTH AESTEIBHOCTH TOCY-
JApCTBEHHOTO arapara.
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PE3IOME

B nacrosiiieli ctarbe paccMaTpuBaeTcsi COBPEMEHHOE COCTOSIHUE U NTEPCIIEKTUBBI Pa3BUTHUS
aJIMHUHHUCTPATUBHO-TIPABOBOM pedopMbl B Y30EKHMCTaHE, a TAKKE HIMPOKUIM CIEKTP
aKTyaJIbHBIX ITPOOIEM ITyOIIITIHOTO YIIPaBICHIS, IyTeH U CIIOCO00B UX penieHus. B crarpe
HaIlUIM OTPa)KEHUE BOIIPOCHI COBEPLIEHCTBOBAHMS aMHHUCTPATUBHO-IIPABOBBIX CPENCTB
oOecIieyeHUsT MpaB W 3aKOHHBIX WHTEPECOB CyOBEKTOB aTIMHHHCTPATHBHO-TIPABOBBIX
OTHOIIICHUH, YKPEIUICHUS MPABOTIOPSIKA U 3aKOHHOCTH B JIaHHOH cepe.

Omon Zakirovich Mukhamedjanov, Ilyas Tavasovich Tulteev

ADMINISTRATIVE REFORM IN THE REPUBLIC OF UZBEKISTAN: EVOLUTION,
CURRENT STATUS AND DEVELOPMENT PROSPECTS

This article examines the current state and prospects for the development of administrative
and legal reform in Uzbekistan, as well as a wide range of relevant problems of public
administration, ways and methods of their solutions. The article reflects the issues of
improving the administrative and legal means of ensuring the rights and legitimate interests
of participants of administrative legal relations, strengthening the rule of law and legality
in this area.

KEY WORDS: administrative reform, public administration, administrative justice,
administrative procedures, public services
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STUDIA T ANALIZY

Bompoc pedopmupoBarmst Opranuzanmn OObenuHeHHBIX Hamwmii (manee
— OOH) obcyxpaaercss Ha MpOTXKEHUU cyluiecTBoBaHust camoii OOH, Hazpes
OyKBaJIbHO C MOMEHTa €€ CO3/IaHs, ()AKTUUECKH KE Pa3BepHYBIIHCH mpu [ eHe-
panbHBIX cekperapsix byrpoce byrpoce-I'amn u Kopu Axnane.

[Mpu3eiBel k pepopme OOH cBsi3aHBI B OCHOBHOM C JIBYMSI KJIFOUE€BBIMH ACTICK-
TaMH: CTPYKTYPHBIMH TPEOOpa3oBaHUSIMU OIOPOKPATHUYECKOTO armapara, KOTo-
PBIM OHa «00pOCia» 3a TOABI CBOETO CYILECTBOBAHUS, a TAK)KE POJIBIO, KOTOPYIO
OHa MpHU3BaHa UTPaTh B COBPEMEHHBIX MEXAYHAPOIAHBIX OTHOIIECHUSX.

3agaBasch BOIPOCOM O ToM, BbimonHuiaa au OOH, co3gaHHas B OTBET Ha
y>kachl (halmu3Ma, CoOBepLICHHbIE B Toabl BTopoil MUpOBOI BOIMHBI, CBOE OCHOBHOE
npeAHa3HaYeHe, C COKAICHHEM NPUXOANTCS KOHCTaTHPOBaTh TOT (aKT, YTO OHA
BCE K€ HE «M30aBWiIa TPSIyIIHe MOKOJICHUS OT O€JCTBUI BOWHBI», YTO OBLIO
TOPKECTBEHHO IIPOBO3MIIAILICHO B €€ YcTaBe. Arpeccus NpoTHB TEPPUTOPUATIBHOM
LEJTOCTHOCTH U HEMPUKOCHOBEHHOCTH TOCYIApPCTBEHHBIX TI'DAaHUI] CYBEpPEHHBIX
TOCYyapCTB, MPECTYIUIEHUS MPOTHB UYEIOBEYHOCTH M BOEHHBIE MPECTYTICHHUS,
CTpallHble MOCIECACTBHUS MOJMTUKU TE€HOLUAA BBIIBWIM (PAKTHUECKYIO HECO-
crosarenbHocTh OOH, kKak yHHBEpCaIbHOTO LIEHTPAa MEXIyHAapOIHOW MOIUTHKH,
OTBETCTBEHHOTO 32 00ECIeYeHHE MEX/yHAPOIHOro Mupa 1 Oe3omacHocTu!.

1 H.W. Mycradaesa, Pepopma OOH: mup, bezonachocms u npasa uenosexa, Mocksa 2017,
c. 8-9.
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OxoHuaHue XOJIOTHOW BOHHBI MTOPOIUIIO XPYTIKUE HAICK I HA BO3MOKHOCTh
KOJUIEKTUBHBIX MEXKIyHAPOJHBIX JEHCTBUHA B LENSIX OOECIIEUeHUs MEKIYHAPOI-
HOro Mupa u Oe3onacHocTd. ExuHoayiHoe ocyxkaeHue arpeccuu Mpaka nmpoTus
Kysefita B 1990 . 1 popMupoBaHre MUPOKOH MEXTYHAPOTHONW KOATUIMA JUIS
OCYIIIECTBIEHUs] BOCHHOW omneparuu oy srugod OOH cramo Bo3MOXHBIM 0Oi1a-
rogapsi Ha4aBIIEeMYCsl TIPEOIOJICHUIO OUITOISPHO# KoH(poHTauKu2. OIHAKO TH
HaJSKIIBI HE OMPABIAINCh B CIiydasx ¢ omeparusmu B Comanm, ['antu, Pyanne
n ObBmIel FOrocmaBum, BEI3BaB OCYXIEHHE MHPOBOTO COOOIIECTBA U KPUTHKY
JTOKTPHHBI «CIPABEIIMBON BOWHBIN?.

Bcee st roget OOH 6e3pe3ynbraTHBHO TBITANACH MOBIHSTh HA KPU3UCHBIC
U KOH(IUKTHBIC CHTyallMd IMOCT(HAKTYM, T.€. yXKe TOocie WX BO3HUKHOBEHHS.
Ceroans xe, Kak HUKOTJ]a paHee OIMAacHO JOXUAATHCS OJHOM JIUIIb 3aIla3/IbIBat0-
mei peakm OOH, BIpakaromielicsi B OCHOBHOM B (hOpMallbHOM OOCYKIEHUH
TOW WJTM MHOW KPU3UCHOM cutyannu. HeoOxoarma Oombinasi COCpenoTOYeHHOCTh
OOH Ha HeTpanu3aui HOBBIX BBI30BOB U YIPO3, BKJIIOUAsi B TOM YHCIIE, BBIpa-
O0TKY W MIPUMEHEHHE TIPEBEHTHBHBIX Mep?.

B cBoeil peun Ha UEpEeMOHMM NPUBEACHUS K MPUCATE NPU BCTYIJICHUU
B J0bKHOCTh ['eHepanbhbiii cekperapp OOH Antonuny [yreppum ocobo moj-
YEPKHYII, YTO «IIPEAOTBPAIICHUE HE SBISCTCS HOBOW KOHIICTIIIMEH; 3TO TO, YTO
ocnoBaresit OOH mpocuiy Hac genars. 3TO HAWITYYIIHNA CIIOCO0 CIIaCeHUs JKU3-
HEW M yMEHBIIEHUS YEJIOBEUECKUX CTpajaHuil. B Tex cuTyauusax, korga npenor-
BpaTUTh KOH(IMKTHI HE YAAIOCh, MBI JTOJKHBI TpUJIaraTh OOJBINE YCHIIHN IS
UX pasperieHus»”.

O4YeBHIHO, YTO YCIIEX B 3TOM HAIPABICHUU JICKUT B TUIOCKOCTH Pe(OpMbI
Cogsera bezomacnoctn OOH, kak raBHOTO opraHa, OTBETCTBEHHOTO 3a TIOHIEP-
YKaHWE MEeKIYHAPOIHOTO MUpa U 0€301MacHOCTH, HeOEe30CHOBATEIHHO ITO/IBEPTat0-
IIETOCS] KPUTHKE Ha MPOTSKEHUU MHOTHUX JIET.

2 A.B. TopkyuoB, A.B. Manerun (pen.), Cospemenivie MencOyHaApoOHble OMHOUICHUS,
Mocksa 2012, c. 47.

3 H.U. MycradaeBa, «Anokanuncucy mMeicoyHapooHo2o npasa 6 nocmoOunoispHoM Mupe:
om xaoca k peneccancy, Russian International Affairs Council, URL: http://russiancouncil.
ru/analytics-and-comments/columns/global-governance/apokalipsismezhdunarodnogo-
prava-v-postbipolyarnom-mire-ot-khaosa-k-renessansu/?clear cache=Y (mara oOparienus:
10.11.2017).

4 TO.H. Manees, Opeanuzayuu Obwveounennvix Hayuti — 60 aem. Ckonvko ewe?, «Mexnay-
HaponHoe mpaso» 2005, Ne 3 (23).

5 Peub Ha IEPEMOHHH TPUBEICHHUS K MPUCATEe NPU BCTYIUICHUH B JOMDKHOCTH AHTOHUY
I'yreppuma, Oduuunanpueiii caiit OOH, URL: https://www.un.org/sg/ru/content/sg/
speeches/2016-12-12/secretary-general-designate-ant%C3%B3nio-guterres-oath-office-
speech (nara obpamenus: 12.10.2017).
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K eonpocy o pecpopme OOH 6 ycnosusx Hogwix 6130606 XXI eexa

Pedopma CoBera be3onmacHocTH: eCTh JIM CBeT B KOHIIE TOHHEJIA?

[Ipo6nema pedopmuposanns Cosera bezonmacaoctn OOH obcyxmaeTcs yxe
Oornee MATHAALATH JIET, OXBATHIBAS J1BA OCHOBHBIX HAIPaBJICHUS OKUAAEMBIX TIpe-
00pa3oBaHMli, a UMEHHO — COBEPILIEHCTBOBaHUE CTPYKTyphl CoBera besomacHo-
CTH, TIPEVIMYIIECTBEHHO 33 CYUET PACIIMPEHHUSI €r0 WIEHCKOTO COCTaBa, a TakkKe
pedopMy pabouMx METONOB, HCHONb3yeMbIX COBETOM B CBOEH NESTENbHOCTH,
BKJIIOYAsi MHCTUTYT IIpaBa BETO.

He BbI3BIBaeT cOMHEHHH TOT (hakT, YTO HM3MEHMBINASCS MEXIYHAPOIHO-
MOJUTHYECKass OOCTaHOBKAa aKTyaJH3MpOBaja BONPOC HambOomnbliel reorpadu-
YecKol MpeacTaBlIeHHOCTH B aBHOM opraHe OOH, oTBeTcTBEHHOM 3a MO-
JepKaHue MEXIyHapOJHOTO MHpa M Oe3omacHOCTH. boiee TOoro, KOHIETIHSA
«MHOTOIIOJISIPHOTO MHPa» MOXKET MOJIYYUTh IO[UIMHHOE Pa3BUTHE NPHU YCIOBHU
npeacraBuTenbcTBa B CoBere bezonacHOCTH rocyapcTB, NPETEHAYIOMINX Ha POilb
PETHOHABHBIX JHU/IEPOB MU YKE SBIISIOIINXCS TAKOBBIMU. DTO, B CBOIO OYEpe/b,
cnocobcTBoBajio Obl ykperuiernto poru OOH u dopmupoBannto 3¢dexkruBHON
CHUCTEMBbI MEIKIYHAPOHON OE30MacHOCTH.

Haunbonee aktuBHBIME cTOpOHHHKaMH pacirpenus: Coera bezomacHocTH 110
HEIlaBHET0 BpeMeHH ABIsuCh [ epmanus, SAnonust, Unnus u bpasunus («rpynmna
YeThIPEX»), PHTY3Ma3M KOTOPHIX 3aMETHO yrac Ha QoHe 0e3pe3ylnbTaTUBHOCTH
MPEINPUHIMAEMBIX MOMBITOK. [Ipy 3TOM, ¢ yd4eToM HEeOOXOIMMOCTH MOIAEPIKKH
B 3TOM BOIpOCE NOCTOSHHBIX wieHoB CoBera besomacHoCTH, MOXHO TMpenrno-
JIOXKUTbh, YTO CKPOMHBIMH IIAaHCAMH OBITh TIpeficTaBieHHbIME B CoBeTe obnanaeT
T'epmanus, Kak SKOHOMHUYECKHN «Tsrau» W Oeccropueiid nuaep ECS, a Takke
KpymHeimuii akironep Beemuproro 6anka u EBporieiickoro 0aHka peKOHCTpPYK-
UM W Pa3BUTHS, BHOCSIIETO BMecTe ¢ SlmoHMel TpeTh (PMHAHCOBBIX B3HOCOB
B OOH. Kpome ¢durancoBoro acmekra, BO3pociia poiib [epMannu U B momaep-
AaHUM MHpPA, B YAaCTHOCTH Ha (pOHE pa3pasuBILETOCS MUTPALUOHHOTO KpHU3HUCaA
B EBpore. Illancel I'epmannn MOryT 3aMeTHO BO3pacTH U BCieAcTBUE bpekcura,
T.K. ocnie Bbixoga Bemukobpurannu u3 EC, B Cosere besonmacHocTr ocraercs
UMb onuH wieH EBpocoro3a — dpaHiys, KoTopas He MOXKET NMPETEHI0BaTh Ha
Ty pOJib, KOTOPYIO UTpaeT [ epMaHus B MeXIyHapOIHBIX OTHOLIEHUAX. [Ipu aTom
peds HE WAET O MEePCHEeKTHBE HETOCPEICTBEHHOTO PACIIMPEHUs YHCIa OCTOSH-
HbIX wieHoB CoBera be3zonacHOCTH, WILIIO30PHOCTh KOTOPOH Oblla JOKa3aHa Ha
npotspkeHnu nocnequux 10-15 netr. Cropeit BosmoxeH dopmar «5+1» (CLIA,
Poccus, Benukobpuranns, ®@panmust u Kurait + I'epmanust), 3a/1eiicTBOBaHHBIH

6 3. Bke3uHCKHH, Benuxas waxmamuas docka. Tocnoocmeo Amepuku u e2o 2eocmpamezu-
yeckue umnepamugnol, Mocksa 2014, c. 57.
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K mpumepy, B 2013 rogy B mensx NpeAOTBPAIEeHHUS HCIONB30BAHUS HPAHCKOM
SIEPHON NMPOrPaMMBbI B BOCHHBIX LEIISIX .

OueBuaHO, 4TO CTpYyKTypHBle H3MeHeHHs CoBera besomacHocTn He oOka-
XKYT CYIIECTBEHHOTO BIUSHHA Ha 3(p(PeKTHBHOCTH €ro padoThl, T.K. MPaBO BETO
MO-TIPEeXHEMY OyIEeT HCIONb30BaThCA KaXKIbIM M3 €r0 MOCTOSHHBIX YJICHOB,
YBEJIMYCHUE YMCIia KOTOPBIX elle OONblIe YCIOKHUT BONPOC TOCTHXKEHUS! KOH-
ceHcyca. B Takoil cuTyanuu co3gaHue JOMOJHUTENbHBIX HEMOCTOSHHBIX MECT
C MpaBOM MNPOUICHHs CPOKOB MX wieHCTBa B COBETe MOXKET OKa3aThCsi Oojee
KU3HECIIOCOOHBIM M PEaIMCTHYHBIM HOBOBBEACHUEM JJIsl U3MEHEHHUS IPAKTHUKH,
CYIIECTBYIOMIEH Ha MpoTshkeHnn Oomnee 70 JieT.

HpaBo B€TO VS, KKOHCCHCYC MHUHYC OOMH)>

Brionme oxxnmaeMo B koHTEKCTE pehopMeHHBIX ipeodpazoBanuii B OOH Hau-
Ooree AMCKYCCHOHHBIM OKa3ajcsi BOIPOC MpaBa BETO MOCTOSHHBIX WwieHOB CoBeTa
BesomacHocTH, KOTOPBIH YacTO MMEHYIOT «KaMHEM MPETKHOBEHHS» B BOIPOCE
pedopmbl Opranuzanun. IlpaBo Beto, «npu3BaHHOE 0OeceunBaTh COATAHCHPO-
BaHHBIN XapakTep mpuHUMaeMblx CoBeToM besomacHocTu perieHuil», HaleneHo
Ha n30ekaHWe MPUHATHS OTHOCTOPOHHE BBITONHBIX, HE OTPaXKAIOMIMX OOIIHe
MHTEpPECHl MUPOBOTO COOOIIECTBA, PEIIeHHIE.

OpHako 3a4acTyIo UCTIOIB30BaHKE MPaBa BETO MOCTOSHHBIMU 4ieHamu CoBera
OBLUIO MPOAMKTOBAHO HE KOJUIEKTHBHBIMH COOOPAKEHUSIMH B LIEJSIX TOAACPKAHUS
MEXIYHApOIHOTO MHpa M obecreueHus: 0e30M1acHOCTH, a Cyry0o IeonoIuTHYe-
CKUMHU HMHTEpEecaMM B OIpENIENeHHBIX CTpaHaxX M pernoHax mupa. HarmsamHeim
TOMY IIPUMEPOM CITyKaT «Oaranmimy», pa3BepHyBIIHecs B pamkax Cosera bezomac-
Hoctt OOH B KOHTEKCTE COOBITHIA «apaOCKOM BECHBI», 03HAMEHOBABIIIEH HOBEIE
CIIO)KHOCTH B paboTe 3TOTO Oprasa.

A HemaBHee ronocoBaHue 1Mo crarycy Mepycammma, B xone xkotoporo CIIIA,
BOCTIOJIb30BABILUCH [IPABOM BETO, 3a0JIOKMPOBAIN MPOEKT PE3OTIOLUHN O HENPH-
3HaHUM U3MEHEHHus craryca Mepycanuma, moAroToBieHHsld Eruntom u eauso-
IIACHO MojepKanHbIi Bcemu unenamu CoBera besomacHoctu?, eie pa3 mpo-

7 «Pedopma Cosera beszomacnoctu OOH MeptBay, Pasrosop ¢ Puuaprom I'oysnom 06 OOH
B anoxy Tpamma, MexayHapoaHas nonutuka u obmectso, URL: http://www.ipg-journal.
io/intervju/statja/show/reforma-soveta-bezopasnosti-oon-mertva-379 (mara oOpatieHus:
17.11.2017).

8 B.A. Kapramkun, Opeanuzayusi O6vedunennvix Hayuil u mMexicOyHapooOras 3auuma npas
yenogexa 6 XXI eexe, Mocksa 2015, c. 26-27; B. Fassbender, UN Security Council reform
and the right of veto: a constitutional perspective, Kluwer Law International 1998.

9 US outnumbered 14 to 1 as it vetoes UN vote on status of Jerusalem, The Guardian, URL:
https://www.theguardian.com/world/2017/dec/18/us-outnumbered-14-to-1-as-it-vetoes-un-
vote-on-status-of-jerusalem (mara oOpamtenus: 21.12.2017).
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JeMOHCTPUPOBAIIO (hakT HEOOOCHOBAHHOTO HCIIOJIb30BaHMA TPaBa BETO, KOTOPOE
YIrpoXkaeT MPEMsATCTBUEM Ha ITyTH CIPABEAJIUBOIO YpPETyIHMPOBAaHUS MaJIEeCTUHO-
W3PaNIIBCKOTO KOH(MIIMKTA M TPENCTaBIsIeT HOBYIO YIPOo3y BceMy ONMKHEBOCTOU-
HOMY PETHOHY.

st ickopeHeHus: TofoOHOH MPAaKTUKH MOXKET OBbITh 3a/eHCTBOBaHA IpOILIe-
Iypa «KOHCEHCYC MHUHYC OJHMH», KOTOpas B CBOIO O4epelb, MOTpeOyeT BHECEHHS
m3meHernit B Ycras OOH, Ha KOTOpBIE BPsIZ JIM COTIIACHTCS «IIATEPKa» MOCTOSH-
HbIX wieHoB CoBeTa be3onacHOCTH.

Bwmecre ¢ TeM, He00X0IMMO TOHUMATh, YTO TPH OLIEHKE AesTenbHocTH CoBera
BezonacHocTy 1 MpUHATHA peUIeHus 0 ero peopMe TITaBHBIM KPUTEPUEM TOIKEH
BBICTYIIaTh HE «KOJIMYECTBEHHBIN» MOIX0A, a 3¢ deKTuBHOCTH ero padorel. OOH
*e d((PEeKTUBHA HACTONIBKO, HACKOJIBKO i MO3BOJSIOT 3TO TOCYJapCTBa-YICHBI,
B TIEPBYIO O4depenb, MATh MOCTOSHHBIX WwieHoB CoBera besomacHocTH, OT KOTO-
PBIX, TIO CyTH, U 3aBHCUT ycmex ee pedopmsbl. [Ipu 3ToM IIaBHBIM BOIPOCOM
pedopmennoro nporecca Coera be3onacHocTr gomkHa OBITH TpoOIEMaTHKA
HEHCTIOTHEHHS €r0 PE3OJTIOINH, NMEIOIINX IOPUANIECKH 003aTeNbHBINA XapaKTep
it Bcex rocynapct. Tak, 6onee 100 pezomonnii Coera besomacHoctu OOH
OCTAIOTCSl HEMCTIOMHEHHBIMU Ha MpOTsbkeHuy S50 JieT, HecMoTpsl Ha TO, YTO YcTaB
OOH nagensier CoBet bezonacHocTr paBoM Ha MTPUMEHEHNE BPEMEHHBIX H MTPH-
HYIWUTENBHBIX MEP B OTHOIIEHUH T'OCYJapCTB, UTHOPUPYIOIINX NPEANHCAHUS €T0
perennii'?. He BbI3bIBaeT COMHEHHH TOT (haKT, YTO IVIaBHAS PUYUHA HEJOCTATOY-
Hoii 3dextuBHOCTH COBETA 3aKITI0YAETCS HMEHHO B €70 HECTIOCOOHOCTH B pszie
cllyyaeB 00€CIIeUnTh OCYILECTBICHUE CBOMX PE3O0IIOLMIL, UTO B CBOIO OYepeb HE
TOJIBKO CKa3bIBaeTcs Ha aproputere OOH, HO U mpeAcTaBiIsIeT yrpo3y MexXIyHa-
pOIHOMY MHpPY U O€30TIaCHOCTH.

IIpesnnentcrBo Tpamna u kpusuc B otHomenusix CIIA n OOH

[Ipesunent CIHA [lonanpn Tpamn HeomHOKpaTHO oOpamrayics ¢ JKecTodail-
meit kputukoir B aapec OOH, oOBuHsAS ee B HEdPPEKTHBHON IEATEIHHOCTH
IUIsl paspenieHus modanbHeIx mpobnem. Ilocne mobeapl Ha BEIOOpax, HOBOM3-
OpaHHBIA TPE3UAEHT obeian CPOKyCHpOBaTbcs Ha peopMe M ONTHMHU3ALUU
pacxonoB OOH, B cBs3M ¢ 4eM, CO3BajJ COBELIAHHE «BCEX 3aMHTEPECOBAaHHBIX
CTOpOH» B Tepuo[ oceHHell ceccun [enepanbuoit Accambien OOH B ceHTsiOpe
2017 roma, Ha KoTopoi cocrtosuicsi ero aedror. CIIA mpeacraBmim Ha paccMmo-

100 HM. MycradaeBa, Canxyuonnwiii mexanusm Cosema besonacnocmu OOH: npobnema
UcnonHeHus: pe3onioyutl u Heobxooumocms pegopmut, [B:] Cooprux mesucoe XIV Mewcoy-
HAPOOHOU HAYYHO-NPAKIMUYECKOU KOH@epeHyuu Monoovix yuenvix « Ipaduyuu u nosayuu
8 cucmeme cogpementozo poccutickozo npasa», Mocksa 2015, c. 273.
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TPEHUE TMOJUTHICCKYIO NMEKIapamuio B moaaepxky pedopmer OOH, oTKpBITYIO
IUTS1 TIONIMCAHKS BCEMH JKEJIAIOIMMU rocylapcTBamMu. B moKkymeHTe, KOTOphIi He
SIBIISIETCS FOPUINYECKH 00S3bIBAIOLIIM HOPMATUBHO-TIPABOBBIM aKTOM, TOBOPUTCS
o «monaepxxke ycunuit reiceka OOH ArTtonuy ['yreppuiia moBsICUTH 3G GEKTHB-
HOCTb Pa0bOThI OpPraHU3aLKN» B AyXe NPUBEP>KEHHOCTH BCEX CTPAH K MOBBILICHHIO
JIOBEPUS K 3TON MEKIyHApOAHOW IUIOLIAAKE, & TAKKE O «IIOIIEPKKE HAMEPEHUI
['yreppuima ycuianTh IUIaHUPOBaHHE OIOIKETa, YTO IMO3BOJHUT IMOBBICHUTH MpPE-
CKa3yeMOCTh PACXOJ0B U UX MPO3padHOCTH» 1.

Bomnpoc ¢puHaHCHpOBaHUSL, TOMUMO «COKpAILEHUH TyOIMpYIOMNX U YACTHIHO
MOBTOPSIOMIMX APYT Apyra (GyHkuuid u crpykryp OOH», sBnserca mpuopurert-
HBIM B pedopmenHoM 1uiane Tpamma. OOpainas BHUMaHUE Ha HEI(DPEKTUBHOCTD
ucronbs3oBaHus ee Oromkera, [Ipesunent CIIA mpeanaran COKpaTHTh PacXOAbl
OOH, xoTOphIe, TI0 €r0 MHEHHUIO, «COBEPIIEHHO BBIIUIA H3-IT0J KOHTPOJS»!2,
«OOH o6nagaer BeTUKUM MTOTEHINAIOM, HO CETOIHS SIBIISIETCS BCETO JIMIIb KITy-
OOM IS IPYKECKHUX BCTPEY, Pa3TOBOPOB U MPHUSTHOTO BPEMSTIPEIPOBOKICHHUSD,
— mUcal OH B cBoeM Twitter-akkaynre!3,

Kpusuc B orHomenusx CIHA u OOH HacTynun nmocie npofoiKeHus saep-
weix ucneiTanuit KHJIP, He B3uparoieil Ha CaHKIWH, MPEIyCMOTPEHHBIE pe30-
morusimu CoBeta be3omacHocTH, armoreif KOTOPOTro MPHIIENCS HA TOJIOCOBAaHHUE
B I'enepanpHoii Accambnee OOH 1o pe3ororun 0 IpU3HAHWN HE HMEIOIIAM FOpH-
JUYECKON CHJIbI OJHOCTOPOHHETO pemeHust Tpamma o npusHanuu Hepycanuma
cromuneit U3pamnsa. Hakanyne romocoBanust Tpamm, a takke moctnpen CIHA
B OOH Hukkn Xeinu npurpo3uin cCoKpalieHHeM (HUHAHCHPOBAaHHS Trocydap-
CTBaM, KOTOPBIE TIOJICPKAT MPOEKT Pe30itolny, a Takxke camoit OOH. He cmotps
Ha 3TH YTPO3BI, a TaK)KE€ TPOMOIJIACHbIE 3asBJICHUS aMEPHUKAHCKOH CTOPOHBI «00
OCKOpOJIEeHNH, KOTOpoe He OyAeT 3a0bITo» MPUMEHHUTENFHO K BBILICYITOMSHYTOH
pesomonun Cosera besomacHoctu, 3abnmokupoBanuoit CIIIA!4, 3a pe3omoruio
I'enepansHOi AccamOiien poroocoBaiy 128 rocynapcTB-4IeHOB OpraHU3aIiH.
Oteetnpiit yaap CLIA, sBnstoniuxcst IaBHBIM JOHOpPOM opraHuzanuu (22%

Inasa OOH pacckasan o pegpopme OOH; Tpamn evipasun ceoio noddepacky, LIeHTp HOBO-
creit OOH, URL: http://www.un.org/russian/news/story.asp?NewsID=28574#.WncaHqghl
IU (mara obpamienus: 02.10.2017).

12 Texnapayuio Tpamna o pepopme OOH noodepowcanu noumu 130 cmpan, PBK, URL:
https://www.rbc.ru/politics/18/09/2017/59bf86769a7947¢575328cd2 (nara oOpateHwus:
28.12.2017).

13- Cwm.: https://twitter.com/realDonald Trump/status/813500123053490176

14 Xeitnmu: CILIA cuumaiom ocxoponenuem npoexm pesomioyuu CE OOH no Hepycarumy,

PUA-Hosoctu, URL: https://ria.ru/world/20171218/1511212996.html (nata oGparieHus:

21.12.2017).
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ocHoBHOrO Oromkera OOH), He 3acTaBmi ce0s IONTO KIaTh: BammHrTOH Hame-
peH cokparuth omorb OOH Ha 285 MuumoHoB gomtapos!s.

SA3bIk manTaxa noctosiuHoro wiena Cosera bezonacuoctu OOH, rpo3ssiiero
AHHYJIMPOBAaHUEM CHEJIKH MO sAnepHoi nporpamme Mpana u BoiiHoil ¢ KH/IP,
a Taroke oTKazaBIIerocs ot [aprkckoro cornaiieHus 1mo KIMMary, siBIsIETCS TTPOsiB-
neHueM Hempusitust pykoBoacTBoM CILIA naen KOIJIEeKTHBHOTO pereHus mpodiiem
MEXIyHApOTHOTO MUpPa U 0E30MaCHOCTH, 3aJIOKEHHON OTIAMHU-OCHOBATEIISIMH
OOH B ee Ycras. Kenanne CHIA «nocraBute» OOH Ha ciyx0y cBOUM HHTe-
pecaM «B JIy4YIIUX TPAIULHAX» OTHOMOJISIPHOTO MUPa HEM30EKHO CTAIKUBACTCS
C COBPEMEHHBIMHU PEaTUSIMH MHOTOIIONIIPHOTO MHpPa, B KOTOPOM OastaHC cHil 00e-
cneunBaercs B ToM uncie U CoBerom bezonacHoctu OOH, nocTosiHHBIE YIEHBI
KOTOPOTO MCXOZST U3 Pa3InuHBIX MpeACTaBieHUH o Mupe U Oe3omacHoctu. Kak
CIIpaBeTHBO oTMedaeT npodeccop PeitH MromiepcoH, «ITPOUCXOIUT CTOIKHOBE-
HUE 3TUX pa3HBIX MPEICTaBIEHUH O MHUpe», B cBs3u ¢ yeM «OOH crama meHee
a¢dexTUBHON opranusamnuei, yeM B 1990-e rozpl, © BOBCe HE M3-3a MPOOJIEM
¢ CexperapuatoM WM 3a0pTaHM30BAHHOCTHIO», & M3-3a PA3HBIX IPE/CTaBIIE-
HUH «KPYIHBIX WUTPOKOB O HBIHEITHEM MHpE», U ellle OONBIINX PACXOMKICHUSIX
«B CBOMX BO33pEHHUAX Ha Oymyiiuii, GopMupyromuiicss Mupy 6.

OTBETCTBEHHOCTH 110 3alllUTE VS. «KBOMHA BCeEX IPOTUB BCEX»

Bbesneiicteue CoBera besomacHocTH M pa3HOIIacus MEXAy €ro MOCTOSH-
HBIM{ WIEHAMH MPUBOIAT K TOMY, YTO TOCYAapCTBa MPOAOIDKAIOT MPAKTUKOBAThH
MIPUMEHEHNE BOCHHOW CHIIBI B OJHOCTOPOHHEM MOPSIKE 3a4acTylO MOJ IHPMOU
«TYMaHWUTApHBIX IENei.

Amnorel JOKTpUHAIBFHOTO HHTEpeca K MpobieMe TyMaHUTAPHBIX UHTEPBEHIIHIHA
npuxogutcs Ha 1950 — 80-e rr. XX Beka, 4TO CBA3aHO ¢ MHOTOUMCIICHHBIMH CIIYy-
YJasiMU NIPUMEHEHHUs BOCHHOH CHJIBI TOCYJapCTBAMH B OJHOCTOPOHHEM IOPSJIKE,
B wactHoctH B Konro, Jlomunukanckoi Pecmybmmke, Bocrounom Tumope, I'pe-
Hazne u jap.!7 B nepsoii nonoBuHe 90-X TT. MHTEpEC K 3TOM mpobiieMe BO3poC
1 OBLT CBSI3aH C BBHILICYNIOMSAHYTOW BOSHHOW omepaimeii OObeUHEHHBIX BOOPY-

15 Ambassador Haley on the United States Negotiating a Significant Reduction in the UN Bud-
get, United States Mission to the United Nations, URL: https://usun.state.gov/remarks/8243
(nara ob6pamenus: 28.12.2017).

16 P Mromnepcon, Peghopma u npobrema 3aeviutennvix odxcudanuil, «Banmai», MexmayHa-
poaHblid auckyccuoHHbli kiy0, URL: http://ru.valdaiclub.com/a/highlights/reforma-oon-
problema-zavyshennykh-ozhidaniy/ (zata obpamenus: 20.12.2017).

17 T. Tepapn, [ymanumapnas unmepeenyus u 2yMaHumapHas NOMOWb: 3X0 NPOUIO20 U Nep-
cnexmuebl, «benopycckuil KypHaI MEXIYHAPOTHOTO MpaBa U MEXKIYHAPOIHBIX OTHOIIE-
nuit» URL: http://evolutio.info/content/view/193/49/ (nata obpamenus: 16.09.2017).
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JKEHHBIX CHII B Mpake u IeHCTBUSAMU, HAPABICHHBIMA Ha 3aIIUTY TPAKIAHCKOTO
HaceneHusl nocie HamaneHus Mpaka ma KyBelT, koTopas Ha Bpems MOpoIuia
HAJICXkKTy Ha BO3MOXKHOCTh OOBEIUHECHUS KOJUICKTUBHBIX YCHIIUH TOCYIapCTB O/
arunoit OOH B 1ensx oTBETa Ha arpecCHI0 U MAacCOBBIC HAPYIIICHUS TIPaB YeIo-
Beka. Oxnako omeparuu B Comanu, ['ant, Pyanne u OpBimieii Orocnasum He
OTIpaBAANId dTUX HAJEXKI U BBI3BAU KPUTHKY TaK HA3bIBAEMOU «TYMaHHTAPHOU
WHTEPBCHITII.

Kak ormeuaror I'aper OBanc u Moxamen CaxuyH, conpencenarenu Komuccuu
[0 BOIIPOCAM BMEUIATEIBCTBA U TOCYAAPCTBEHHOTO CYBEPCHHUTETA, IS OIHUX
ATOT HOBBIH BHUJ aKTHMBHOCTH OB BEChMa 3allO3JaBIINM IPOSBICHHEM HHTEp-
HAI[MOHAIIN3AI[UHN YEIOBEYECKON COBECTH, JUIS APYTHUX — BBI3HIBAIOIIUM TPEBOTY
HapyIICHHEM MEXIYHAPOIHOTO TOCYapCTBEHHOTO MPABOMOPSAKA, OCHOBAHHOTO
Ha CYBEPEHHTETE TOCYIAPCTB M HEMMPUKOCHOBEHHOCTH MX TEPPUTOPHUI»!S,

Bompoc mpaBoMepHOCTH Tak Ha3bIBAEMOH «TYMaHUTAPHOW HWHTEPBEHIIUNY
AKTyaJIN3UPOBAJ JTUCKYCCUIO O OaJlaHCe JIBYX UMIICPATUBHBIX MPUHIUIIOB MEX-
JyHApOJHOTO TIpaBa (jus cogens) — TOCYIapCTBEHHOTO CYBEPCHHUTETA W 3aIUTHI
mpaB venoBeka. CyTh IUCKYCCHHU CBOIMIACH K TOMY, «00IalatoT JIM TOCYAapCTBa
0€3yCJIOBHBIM CYBEPCHUTETOM BO BHYTPCHHHX JEJaX», U «yNOJIHOMOYCHO JIU
MEXIYHAPOIHOE COOOIIECTBO PEATM30BBIBATh BOCHHOE BMEIIATEIILCTBO HA TEp-
PUTOPUHN CyBEpEHHBIX TOCYAAPCTB B TYMaHUTAPHBIX LEISIX).

MesxnyHaponHass KOMUCCHS 110 BOIIPOCaM BMEIIATENILCTBA U TOCYNapPCTBEH-
HOTO CyBEpEHHUTETA, CO3JaHHAs MPaBUTEILCTBOM KaHalbl, TOATrOTOBMIIA JOKIIAT,
o3araBleHHbIH «OTBETCTBEHHOCTH IO 3amuTe» (0T aHml. the responsibility to
protect/R2P), B KOTOPOM YKa3bIBAJIOCh, UTO «CYBEPEHUTET HE TOJIBKO MPEIOCTaB-
JITET TOCYIapCTBaM IPaBO KOHTPOJIMPOBATh CBOM BHYTPECHHHUE J€Ja, HO TaKKe
HaJiaraeT HEMOCPEICTBEHHYIO OTBETCTBEHHOCTH TI0 3aIllUTE JIFONEH, TPOXKUBAFO-
IUX B Mpelenax TPaHHUIl dTUX TOCyAapcTB». B COOTBETCTBUH € MOJOXKEHUSIMHU
JIOKYMEHTA, «B CITydae HECITOCOOHOCTH rocyaapcTBa (BBUIY OTCYTCTBHUS BO3MOXK-
HOCTel MO0 BOJIM) 3alIUTUTH JIONIEH, TpeaaraeTcs mepeaaTb OTBETCTBEHHOCTh
MO WX 3aIUTE MEKIYHAPOTHOMY CO0OIIeCTBY»!9.

Jloxma I'pymimbl BEICOKOTO YPOBHSI 110 YTp03aM, BBI30BaM U TIepeMeHaM CpeIn
OCHOBHBIX KpUTEpPHUEB, IPU3BAHHBIX JISTHTUMUPOBATH puMeHeHne CoBetoM bes-
omacHoctu OOH npumeHeHHe BOSHHOW CHIIBI B CIy4Yasx COBEPILCHUS MEXIY-
HapOAHBIX MPECTYIUICHUH, TPEIOTBPATUTh KOTOPBIC TOCYIAPCTBA HE CMOTVIN HITH
HE TMOXKEeJIalH, 3aKPEIUIseT «CEPhe3HOCTh YTPO3bl, «(HaKT TOTO, YTO MPUMEHseMas

18 The Responsibility to Protect. Report of the International Commission on Intervention and
State Sovereignty, URL: responsibilitytoprotect.org/ICISS%20Report.pdf (nara obpamenws:
12.12.2017).

19 Tam xe.
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Mepa SBIAETCS «KPaHUM CPEICTBOM»», a TaK¥Ke «IIPOIIOPITHOHANTBHOCTh OTBET-
HBIX Mep»20,

B Utorosom noxymente BeemupHoro cammura 2005 rofga rocyiapcTBa-useHsl
OOH o¢unmansHO MPHU3HATIHN ITPUHITAI OTBETCTBEHHOCTH KaXKIOTO TOCYAapCTBa
3alIUIIATh CBOE HACEJIEHUE OT I€HOLUA, BOCHHBIX NMPECTYIUICHUH, STHUYECKUX
YHCTOK M MPECTYIUIEHWH MPOTUB UYEIOBEYHOCTW». B JOKyMeHTe, B YaCTHOCTH,
YKa3bIBAa€TCs, YTO MEKAYHApOJHOE cO00MIIEeCTBO, neicTBys yepe3 OOH, obs3ano
TaK)K€ «HUCIOIb30BaTh COOTBETCTBYIOIIME IUILUIOMATUYECKHE, T'yMaHUTapHBIE
U pyrue MUpPHBIE cpencTBa B coorBeTcTBUH ¢ masamu VI u VIII Yerasa i Toro,
9TOOBI COIEHCTBOBATE 3aIMTE HACEIIEHHUS OT 3TUX MPECTYIUICHNH. BriocnencTaumy,
€CJIN TaKHe MEpbI OKaKyTCS HEAOCTATOUHBIMU U €CITU HAIlMOHAJIBHBIE BIACTH SIBHO
HE B COCTOSIHUU 3aIUTUTh CBOE HACEJIEHHUE OT 3TUX MPECTYIUIEHUH, MEXTyHapOI-
HO€ COOOIIECTBO TOTOBO NPEANPHHATH KOJUIEKTHBHBIE JIEHCTBHS CBOEBPEMEHHBIM
U pemuTenbHbpIM 00pazom — uepe3 Coser besomacroctt OOH u B cooTBeTCTBHH
c maBoii VII YeraBa OOH, ¢ y4eToM KOHKPETHBIX OOCTOSITETIBCTB U B COTPYIHH-
YECTBE C COOTBETCTBYIOIIMMU PETHOHABHBIMU OpPTraHU3aUsIMU»2L.

B cBere mocneqHux cOOBITHH MEXIyHApOAHOW JKU3HH, B YACTHOCTH, «apad-
CKOH BECHBD», MO)KHO TOBOPHUTH O HOBOM BBI30BE CHCTEME TNIOOATBHOTO yIpaBJie-
Hus B pamMkax OOH, mocnencTBust KOTOPOii, Kak yke ObLTIO OTMEYEHO, 03HAMEHO-
BaJIM HOBBIE CIIOKHOCTH B pabote CoBera be3onacHocTH, CBS3aHHBIE, B TOM YHUCIIE
C JOKTPUHOM «OTBETCTBEHHOCTH 10 3arure» (R2P). [maBHas CIOXXHOCTE 3aKITIO-
YaeTCsl B Pa3IMYHOM MPaBOBOM MHTEPIPETALUU HOBOM KOHLEHIUMU CO CTOPOHBI
«IATEPKU» MOCTOSHHBIX YJICHOB B KOHTEKCTE mpumara mpas desnoBeka (CLIA,
Opannus 1 BenukoOpuranus) B MPOTUBOBEC TOCYJaPCTBEHHOMY CYBEPEHUTETY
(Poccus, Kurait). CyTs pacxokIeHUI — BOBMOXKHOCTH peajTi3aIlii BOCHHBIX OIIe-
panuii B COOTBETCTBUU C TPETBHM KIIFOUOM KOHLEMIMHM «OTBETCTBEHHOCTH IO
3alUTey, KOIrja AeUCTBYIOIIee HAlMOHAIBHOE ITPABUTENLCTBO PACIICHUBAETCS KAk
«HECTIOCOOHOE 3aIUINaTh CBOM HApOA OT MAaCCOBBIX NMPECTYITHBIX HapYIICHUN
[IPaB 4EIOBEKa».

B takux ycnoBusix konnennus R2P, kotopast Moriia Obl cTark OCHOBOH pedop-
menHoro nporecca B OOH, e Oyner a3QpeKTHBHOI 1 B UTOTE, MOXKET UCIIONB30-
BaTbCA B LEJIAX NMPOU3BOJIBHBIX BOCHHBIX MHTEPBEHIMH, MPAKTHKY KOTOPBIX OHA
ObLIa HallEICHA UCKOPCHUTD.

20 Fonee Gezonachulii mup: Hawa obujas omeemcmeennocms. [Joxnad Ipynnel bicoko2o
YposHs no yepozam, ewizogam u nepemeram, URL: https://documents-dds-ny.un.org/
doc/UNDOC/GEN/N04/602/33/PDF/N0460233.pdf?OpenElement (narta oOpauienus:
23.11.2017).

21 Pmoeoswlii 0okymenm Bcemuprnozo cammuma 2005 200a, Opranusanust OObeIUHCHHBIX
Haumit, URL: http://www.un.org/ru/documents/decl _conv/declarations/outcome2005.shtml
(nara ob6pamenus: 23.11.2017).
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Bornee Toro, KOHIEMINS «OTBETCTBEHHOCTH TI0 3aIIUTE» OKA3bIBAET BIUSHHUE
1 Ha MEXIyHapOJHOE YTOJOBHOE MPABOCYANE, B YACTHOCTH B BOIIPOCAX MpUBIIE-
YEeHUS K MEXIyHAPOJHOH yrolIOBHOW OTBETCTBEHHOCTH (PM3MUYECKHX JIML, BUHO-
BHBIX B COBEPIICHUH MEXTYHAPOIHBIX MPECTYTIICHUH.

B »10i1 cBs3M, HE0OXOAMMO HAMOMHHUTH, 4TO B 2002 romy BCTYIWJI B CHITY
Craryt Mex1yHapOoIHOTO YTOJIOBHOTO Cynia, 00/1a1atoluii FOPUCAUKIINEH B OTHO-
IIEHNHN «JIHII, OTBETCTBEHHBIX 32 BBI3BIBAIOIINE 03a00YEHHOCTh BCETO MEXKIyHa-
poxnHoro coobuiectsa npectymieHns». K rakum npecryrenusam CTaTtyT OTHOCUT
MpEeCTyMJIeHNUs Te€HOLUAA, IPECTYIJICHU MPOTUB YEJIOBEYHOCTH, BOCHHBIE IIpe-
CTYIUIEHUS M TIpeCcTyIuIeHne arpeccur. Kak v B mpakTUKe TOCIEBOSHHBIX TPHOY-
HanoB (Hroopubeprckuit u Tokuiickuil TpuOyHabl) U CynoB ad hoc (10 OBbIBIIEH
IOrocnasun u Pyanze), IMMYHHUTET JOIKHOCTHOTO JIMIA, MPUHAICKALUN eMy
B COOTBETCTBHH C HAIIMOHAJIHHBIM MJIH MEXTyHapPOIHBIM MPABOM, HE MOXET OBITH
NPETSATCTBUEM JUISl PUBJICYEHHS €r0 K YTrOJIOBHOHM OTBeTCTBEHHOCTH?2. Heobxo-
JMMO 0C000 TMOJYEPKHYTH TOT (PaKT, YTO MPAKTUKA MEKIYHAPOIHBIX YTOJOBHBIX
CyIOB o0eclieumsia BO3MOKHOCTb IIPECIICOBAHUS 32 MEKAYHAPOAHBIE NPECTY-
IUICHHS, a TaKKe MPUBICUEHHUS K MEXIyHApOJHOM yrolIOBHOW OTBETCTBEHHOCTH
(U3MUECKUX JIUII, HETTIOCPEICTBEHHO Ha OCHOBE MEXKIyHapOIHOTO MpaBa. Bmecte
¢ TeM, 3QPEeKTUBHOCTD JesiTenbHocT Cyna BO MHOTOM OOYCJIOBJIEHA PEIINUTENb-
HOCTBIO TOCYIAPCTB COTPYIHHMYATH B 3TOH cdepe, B CBA3U C YeM, MOIUTHYECKH
MOTHUBUPOBAHHBIE PEUICHHUS TOCYAapCTB 00 YKJIOHEHHH OT COTPYAHHYECTBA
¢ MYC MoryT HeTaTHBHO CKa3aThCs Ha €ro 3(¢eKTHBHOCTH.

Pedopma OOH - Oe3onmacHoe Oynyiiee 4yesioBe4ecTBa

Mup mensiercst, 1 OOH HeoOXoArMO COBEpPIIEHCTBOBATHCS TaK, YTOOBI COOT-
BETCTBOBATh 3aJjadaM, KOTOPbIE CTOSIT CETONHS Iepea udenoBedecTBOM. Bompoc
pedopmbel OOH akTyaneH Kak HUKOTIA paHee, U MPEKAE BCEro AJS TOro, YTOOBI
CBOEBPEMEHHO U 3(p(PeKTUBHO pearnpoBaTh HE TOJIBKO Ha MPOUCXOAAIIEE, HO U Ha
MPUYMHBI UX BO3HUKHOBEHHMS.

ITpu 5TOM HE NpenCcTaBIAIOTCS 11e1eco00pa3HBIMH IPU3BIBEL K 0TKazy oT OOH
Y 3aMEHBI €€ HOBBIMHU MEXXTyHapOTHBIMU HHCTUTyTaMH (K mpumepy, «Coro3 nemo-
Kpatuii»). be3ycrnoBHO, ceroqHAIIHNI MUP HY>KZAaeTCsI B HOBOM yHHUBEPCAILHOM
LEHTPE MEXIYHAPOIHOW MOMUTHUKU. W 3TOT ueHTp — oOHOBIIEHHAs!, pedopMUpO-
BanHass OOH, a He HOBasg MeXTyHApOIHAs OPTaHHU3AIUS, KOTOPas MOXKET pac-

22 Rome Statute of the International Criminal Court, URL: https://www.icc-cpi.int/nr/rdon-
lyres/ea9aeff7-5752-4f84-be94-0a655eb30e16/0/rome_statute english.pdf (mara obparie-
aust: 07.12.2017).
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K eonpocy o pecpopme OOH 6 ycnosusx Hogwix 6130606 XXI eexa

KOJIOTh CYIIECTBYIOIINNA MHPOBOM MOPSAOK M MPHUBECTH K ITOJTHOMY HApYyIICHHUIO
OajaHca CHJI B MEXIyHAPOJHBIX OTHOLICHUSIX.

Takum 00pazom, B Xozie MPUHTHS peOPMEHHBIX PELICHUI CIIEeAYeT UCXOAUTD
M3 HEOOXOIMMOCTH COXPaHEHHUS MEXKIYHApOTHOTO CTaTyca 3TOW OpTaHU3aIlfH.
JlocTiXeHue 3TOH LEeIH BO3MOXKHO NMPH 00ECHEeYeHNH MAaKCHMAJIBHO LIMPOKOTO
comIacusi Cpelu rocyJapCTB-4ICHOB 10 BCEM HAIPaBICHUSM HAaMEUEHHBIX IIpe-
00pa3oBaHMiA, KOTOPBIM MPHU 3TOM HEOOXOIUMO MPOSBUTH MOIUTHYECKYIO BOJIO
U IPUWIOKHUTH MAKCUMYM YCHJIMH IJIs1 IPETBOPEHHUS B KHU3HB ATOH CYIbOOHOCHOM
MUCCHH.

PE3IOME

B mocr6unonspHoM crpemMuTenpHO Tnobammsmpyromemcs mupe OOH mpomomxaer
OCTaBaThCsl YHUBEPCAIBHBIM LEHTPOM MEXIYHapOJHOH MONUTHKH. V3MeHMBHIHMICS
nocie pacnana Snrtuucko-Ilorcmamckol cHcTEMBI MEXKAYHAPOAHBIX OTHOLICHHH
MEXIYHapOAHO-TIOIMTHYECKUN JIaH a1, BO MHOTOM SIBJISIETCSI NPUYMHOM TOTO, YTO
Coget be3zonacHoctu OOH, kak ImaBHBIA MeXAyHapOAHBIM OpraH, OTBETCTBEHHBIN 3a
HoAJIepKaHUE MEXIyHapOIHOTO MHpa U O€30MacHOCTH, HE OTPaKaeT COOTHOIICHHUE CHII
Ha MEXIyHapOoJHOH apeHe M HE COOTBETCTBYET 3ajadaM, NMPOAWKTOBAHHBIM HOBBIMHU
BeI3oBamMu u yrpozamu XXI croierms. Coser bezomacmoctu OOH (xak u nmpyrue
MEKTyHApOIHBIE HHCTUTYTHI) CBOEBPEMEHHO HE MPUHNUMAET 3()(PEKTUBHBIX PEICHHUH MO
BOIpOCaM 00ecIedeHHsT MEXKIYHapOJHOIO MUpa U Oe30macHOCTU, 00jIee TOro 3a4acTyro
OKa3bIBAaCTCsI U BOBCE MapaJIM30BaHHBIM, B YaCTHOCTH, B TEX CIIy4asx, Koraa oocyxaaemas
mpobJeMaTHKa 3aTparuBacT WHTEPECHl IIITEPKH» €ro MOCTOSHHBIX WIEHOB. B Takmx
ycnoBusx Borpoc pedopmel OOH mproOperaeT HOBYIO aKTyallbHOCTb, OT yCIIeXa KOTOPOit
3aBUCHT OyJIyIllee CaMoro 4eI0BEYECTBa.

Najiba llgar kizi Mustafayeva

THE REFORM OF THE UNITED NATIONS IN THE CONTEXT OF NEW CHALLENGES
OF THE XXI CENTURY

The United Nations remains to be a universal international platform for a cooperation of
sovereign states in the post-bipolar globalizing world. The collapse of the Yalta-Potsdam
system of international relations led to the reality that the UN Security Council, as a main
international body responsible for maintaining international peace and security, doesn’t
reflect the current balance of force, as well as doesn’t meet the tasks dictated by the new
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challenges and threats of the XXI century. The UN Security Council is often paralyzed
when the issues discussed affect the interest of the permanent states of the Council. Thus,
the reform of the United Nations acquires a new urgency, the success of which may
determine a safe future of the mankind.

KEY WORDS: United Nations, reform, peace and security, human rights, the responsibility
to protect
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HOCMCOBEMCKOe NPOCMPAHCMEO, Mosapoobopom,
npeosulOOPHAsL NPOSPAMMA

STUDIA T ANALIZY

BBeaenue

ConpyxectBo HezaBucumeix [ocynapers (CHI') Obuto obpaszoBano 8 mexa-
Ops 1991 . maBamu Poccun, Ykpaunsl u benapycu mocpencTBoM MOANHMCAHUS
«Cormamenus o cozgaanu ConpyxkectBa HezaBucumbix T'ocynapcts». B nmpeam-
OyJie 3TOro COIIAlleHUs] KOHCTaTUPOBAJIOCh MpEKpalieHue cymecTsoBanus Coro3a
Cogerckux Conmanuctuyeckux Pecrryonuk (CCCP) kak cyObekTa MexyHapo/-
HOTO TIpaBa M TeOMOJUTUYECKON peanbHOCTH. CTOPOHBI JOTOBOPUIMCH KOOPIH-
HUPOBATh CBOIO BHEITHETIOIUTHUECKYIO IESTEIbHOCTh, COTPYIHHYATh B BOIIPOCE
(dbopMupoBaHUs OOLIETO SYKOHOMUYECKOTO MPOCTPAHCTBA, B BOIPOCAX MUIPALH-
OHHOM TIOJINTHKH U B IPYTUX BOMPOCAX MOJIUTHIECKOTO, SKOHOMHYECKOTO, TyMa-
HUTApHOTO M JKoNormueckoro xapakrepal. ®@opmuposanue CHI' Gbuto 3aBep-
ureHo B sHBape 1993 1., xorma 6wt mpuHsaT YeraB CoapyxkectBa HezaBrcumbIx
TocynapctB. EMMHCTBEHHBIME CTpaHaMH, KOTOPBIE OTKA3aJIUCh OT 000N (OPMEI
corpyaandectBa B pamMkax CHI, Oputr Tpu OBIBIIIME IPUOANTHIICKHE PECITYOIINKA
— Jlutpa, JlatBHs 1 DCTOHMSL.

1 «Coenawenue o cozoanuu Coopyscecmeéa Hesasucumvix Tocyoapcmey, 1991 r., Enu-
HBII peecTp MPaBOBBIX aKTOB W JAPYrHx JokyMeHToB CompyxectBa HesaBucumbix Tocy-
nmapctB, http://cis.minsk.by/reestr/ru/index.html#reestr/view/text?doc=1 (mara oOparieHus:
15.11.2017).
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Ycrap CHI' He Obln paruduiupoBaH B YKpawHe, OIHAKO, ae-(akTo
CTpaHa NpUHUMANIA y4acTHE B Pa3BUTHH AAHHOTO MHTETPALIMOHHOTO MPOEKTA.
B 2003—-2004 rr. IIpesunent Yipauns! JI.JI. Kyuma naxe 3anuman noct Ilpen-
cenarenst CoBeta miaB rocymapets (Boicmii opran CHI). XKécrkas kputnka CHI'
CO CTOPOHBI YKPaWHCKMX BJIACTEH Hadajach B NEPUOJ MpaBJICHUS NPE3UICHTA
B.A. IOmieHko, KOTOpBIi HEOJHOKPATHO BBICKA3bIBaJl MHEHHE O TOM, YTO (hopMar
CHI motepsin cBoto akTyanbHOCTh. B.A. KOmenko otnaBan npenmnodrenue comm-
xeHuto co crpanamu EBpocoroza (EC) u HATO, oqHOBpeMeHHO yXyamiasi OTHO-
weHusa ¢ Poccuiickoit @enepauuneil. [IpogomKuTenbHble ra30Bble CIIOPBI U OJHO-
3HaYHAA TIOAJIEp’KKa YKpanHOW [py3um BO BpeMs BOOPYKEHHOTO KOH(GIIMKTa
B IOxHoit Ocerun B 2008 I. mpuUBENH K YXYIUIEHUIO YKPAaMHCKO-POCCHUMCKUX
OTHOIIEHUH M COKPALICHUIO TOPTOBBIX OOOPOTOB MEXIy IByMs cTpaHamu. Ilo
cocrostanio Ha 2009 1. 00BbeMBl BHEUIHEH TOPTOBIW YKpawHBI CO CTpaHAMH-
yuactaukamu CHI' cokparmmicek Ha 42%?2.

BHemnenonuTnyeckue acneKkThl B MPOrpaMMax KaHIHIATOB
B Mpe3ueHThl YKpanHbl Ha BbiOopax 2010 r.

B nmpennBepun npesuaeHTCKUX BBI0OOpOB B YkpanHe 2010 r. maBHbIe KaHAU-
natel B ipe3nienTsl YkpauHsl — B.®. SnykoBud u 10.B. Tumorienko omyo6muko-
BaJIN CBOM NPEIBBIOOPHBIE MPOTPAaMMBI.

B nporpamme B.®. SIHykoBuua « YKpauHa s JIFOAEH» BHEIIHENIOIUTHYECKUE
TUTaHBI KaHIU/1aTa KOMMEHTUPYIOTCA CIeIyIomuM oopazoM: «BoccTanoBmio npy-
JKECKHE U B3aUMOBBITOIHbIE OTHOILIEHUs ¢ Poccuiickoit @enepanueil, crpanamu
CHI, obecneuy crparernueckoe napraepctso ¢ CIIA, EC, crpanamu ,,00mbmion
nBaaatku”»3, V3 maHHOro myHKTa ciaenyer, urto B.D. SIHyKOBHY IIIaHHpPOBA
HOpPMAJIN30BaTh OTHOILIEHMS C ITOCTCOBETCKUMH CTpaHAMH, OXHOBPEMEHHO CO3-
JlaBasi CTpaTerMuecKkoe MapTHEPCTBO € 3amaJHbIMU cTpaHaMu. PaKTHUECKU 3TO
o3HauyaeT, yTo B.®. SIHYyKOBHY CTPEMMWIICS PEAaHUMHUPOBATH MOIUTHUKY MHOTO-
BEKTOPHOCTH, KOTOpasi XOPOILO 3apeKOMEHAOBajia ceOs BO BpPEMEHA IIPaBICHUS
JLA. Kyumsr.

Temepp paccMOTpPHM BHEIIHENOJIUTUYECKHE aCHEKTHI MPOrpaMMBbl « YKpanHa
nmobenuT. YkpauHa — 3710 Te» F0.B. Tumormenko. B nmporpamme comepkutcs cie-
nytommas nHpopmanus: «Korga mel noctpoum EBpomy B Ykpaune, Ykpauna cra-

2 Buewnemopeogvie omnoutenus 2ocyoapeme-yuacmuuxoe CHI' ¢ 2009 200y (anarumuue-
ckas ungopmayus), Odunuansuelii cailt Mcnonaurensuoro Komurera CHI, http://www.
cis.minsk.by/page.php?id=17196 (nara oopamenus: 15.11.2017).

3 Ipeosvibopnas npocpamma B. Auykosuua, http://vibori.in.ua/kandidaty/predvibornie-
programy/427-predvibornaya-programa-yanukovicha.html, (nara oopamenus: 15.11.2017).
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Pazeumue cmpameeuu Yrxpaunvr ¢ omnowenuu CHI 3a nepuoo 2010-2017 ze.

HeT wieHoM EBpomneiickoro Coro3za. B ocHOBY apyxkeckux otHomeHui ¢ Poccueit
u apyrumu crpaHamu CHIT momoxum moreHuuan cymecTByromeld KOomepanun
¥ B3aMMOBBITOJHOIO 3KOHOMHUECKOTo coTpyaHudectBa»*. FHO.B. TumoeHko
Oonee sIBHO 00O3HaYMIIa CBOM NPEANIOYTEHHS HAa BHENIHETIONUTHYECKON apeHe,
oJHaKo, kKak u B.®. flnykoBuu, crpemunach nojaep:xkuBarb co crpaHamu CHIT
JPY’KECKUE U B3aMOBBITO/IHBIE OTHOIIECHUS.

Ykpauna u CHI' B nepuoa npasiieHUusi pe3uieHTa
B.®. SInykoBnua

[Tocne moGensr B. @. SlHykoBWYa Ha MPE3UACHTCKUX BBIOOpax B (empaie
2010 r. mpou30LLIO CYIIECTBEHHOE YAYyUYIIEHUE YKPAUHCKO-POCCUUCKHUX OTHO-
menuii. B anpene 2010 r. 6pun oanmucansl XapbKOBCKUE COTIALICHUS, KOTOPHIE
JIali BO3MOXKHOCTh UepHOMOPCKOMY (JIOTY HAXOMUTHCS HA TEPPUTOPUH YKPAUHEI
10 2042 1. DTH comIanieHus] UMeH TaKKe «Ta30BYI0» COCTABISIONIYIO?.

B 2010 . mpon3omén 3HaYMMBIH POCT BHEITHETOPTOBOrO 000pOTa YKpanHEI
co crpanamu CHI" no 45,5 mupa nomi. (137% mo OTHOIIEHHIO K TOBapOOOOPOTY
B 2009 r.)6. CrienyeT OTMETHTh, 4TO TOBApooOOpoT ¢ Poccueii 3a 3TOT e mepuos
BpeMeHH yBeranumics Ha 63,9% (mo 35,63 mupa nomt.)’. Takum oOpazom, o0bem
ToBapoobopora Ykpaunsl ¥ Poccuu B 2010 . coctaBmi 78,3% OT yKpanHCKOIO
ToBapoobopora co crpanamu CHI.

Kommentupys nozunuto Ykpauns! 1mo otHouieHuto k CHI, B.®. SnykoBuu
OTMETHJI, 9TO YKpaWHa OYEHb 3aWHTEPECOBaHA B PACIIMPEHUH COTPYIHHYECTBA
¢ OBIBIIMMHU COBETCKMMH PECIYOIMKAaMH M MOIJIEPKUBACT CO3JAHUE 30HBI CBO-
OOIHOI TOProBIM Ha MOCTCOBETCKOM MpocTpaHcTBe. Ocoboe BHUMaHue [Ipesu-
JEHT YKpauwHBI yACTWI OTHOIICHWSM ¢ Poccreil. «3a KOpOTKHI CPOK HaM yxKe
YAAJI0Ch KapAMHAIBHO O3[0POBUTH OOLIyI0 arMocdepy YKpPaumHCKO-POCCHHCKHX
OTHOLIEHWH M BEPHYTh MX HA YPOBEHb HACTOSAIIETO CTPATETMYECKOro MapTHEp-

4 Ipeosvibopnas npozpamma FO. Tumowenko, http://vibori.in.ua/kandidaty/predvibornie-
programy/441-predvibornaya-programatimoshenko.html, (mara oGpamenwus: 15.11.2017).

5 Tax Ha3biBaeMyto "ckuaky" (100 mormutapoB ¢ Kaxmoi THICSYH KyOOMETPOB ra3a, €ciu LieHa
9TO#t ThICAYN KyOoMmeTpoB coctaBisieT 330 $ u Oonee, mm 30% CTOMMOCTH, €CITH 3Ta [ICHa
MmenbIne 330 $) aKkcHepThl ONMpenersIoT He Kak CKUAKY, a KaK 4acTh apeHJHOW TUIaThl 3a
npeOpiBaHe UepHOMOPCKOTO (IoTa Ha TepuTOpuH YkpauHbl. Cocrnautenue no 60npocam
npebvisanusi epromopckoeo groma Poccuiickoti @edepayuu Ha meppumopuu YkpauHul,
http://sevkrimrus.narod.ru/ZAKON/2010sogl.htm, (nara obpamenus: 15.11.2017).

6 Buewnemopeogvie omuouieHus 2ocyoapemea-yuacmuuxog CHI 6 2010 200y, http://www.cis.
minsk.by/page.php?id=18936, 2011 (mara obpamenus: 15.11.2017).

7 Topeoso-sxkoHomuueckoe compyonuuecmeo mexcoy Ykpaunou u Poccueil, [loconbcmeo
Yxpaunor 6 Poccutickoii @edepayuu, http://russia.mfa.gov.ua/ru/ukraine-ru/trade (mara
obparenust: 15.11.2017).
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ctBa. Iloka3aTebHBIM SBISETCS MPOTPECC B TOPTOBO-3KOHOMHUYECKOH chepend
— nopuepkHyn B.®. SAnykoBuu.

3aMeTuM, 4TO YKPaMHCKUHN MPE3UIEHT paccMaTpHUBaj BOCCTAHOBIEHHE XOPO-
mux otHomIeHn# ¢ Poccueit  crpanamu CHI™ kak TakTrdeckuii xon. « O4eBUIHO,
YTO HOpMaJM3alus HalKUX OoTHOIIeHUU ¢ Poccuiickoit @enepanueil He TONBKO HE
MEIaeT MPOIECCy eBPOIEHCKON HHTETPAIIUH, 4, HAIIPOTHB, CIIOCOOCTBYET eMy»?,
— npokoMMeHTHpoBad B.®. fIHykoBH4. DTO TakKe CBUACTEIHCTBYET O TOM, YTO
MPE3UACHT HaMEpEBaJICAd MOIydaTb BBITOAY OT HECKOJIBKMX HHTErPallMOHHBIX
MIPOEKTOB M CTapajicd COXPAaHATH IOJIE JUIsl MOJIUTUYECKOTO MaHEBPA B YCIOBUIX
CTPEMHUTEHFHO CYXKAIOIIMXCA BO3MOXKHOCTEH, OCO3HaBasi BHYTPEHHIOIO HEOIHO-
POIHOCTB yKpauHCKoro obmectnall.

BaxkHbIM 11arom B mpoliecce WHTETpalid MOCTCOBETCKUX CTpaH CTajo CO3-
naaue 30ub1 cBoOoaHON Toprosian CHI™ (3CT CHI'). HoroBop o 30He cBOOOMHOI
TOProBiW ObLI MOANKCAH IIaBaMM NpaBUTENbCTB cTpaH-wieHoB CHI™ B oxtsaOpe
2011 r. JlaHHBIA AOTOBOP MpeAyCMaTpHBajl JHKBUIALUIO WUMIOPTHBIX Tapu(oB
M KONWYECTBEHHBIX OTpaHWYeHUH B Topromie. llo cioBam mpembep-MHHHCTpA
Vxpaunsl H.f1. Asaposa, nognucanue comamenuii o 3CT ¢ CHI' u 3CT ¢ EC
«3TO MYHKTHI OIHOTO IJIaHA PACUIMPEHHsI BOSMOXKHOCTEH YKpauHbl Ha BHEIIHUX
phIHKax» 11,

BoNBIIMHCTBO yKPaWHCKUX MOJIUTOJIOTOB AU MO3UTHUBHYIO OLIEHKY MOIIH-
canHomy gorosopy. [To muenuto B.B. ®@ecenxo, T.B. bepe3osua, JI.1. Beinpuna,
3TO COINIAIIEHNE OTBEYAJI0 MHTepecaM YKPaHWHBI, TOCKOJIBKY €ro pean3aiis yBe-
JMYUT 00bEMBbI BHELIHEH TOPTroBIN CTPaHbl U OyZIeT cnocoOCTBOBATH POCTY BaJlo-
BOro BHyTpeHHero npoaykra (BBIT) YkpauHbl. DkcriepTsl Takke MoAYEpKUBAIIH,
9TO 30Ha cBOOOAHOM ToproBnu ¢ CHI' He momermaer nanpHEHmieil MHTErpan
VYkpauns! ¢ EBponeiickum Coro30M, KOTOpast ABJsIeTCsl 0oJiee MPUOPUTETHOM ISt
Kuesa!2.

Bropast rpymnma sxcriepToB, B KOTopoit MokHO BeIenuTh M.b. [lorpe6unckoro,
B.B. Kopnunoga, B.11. Cycnosa, B.1A. MyHTusiHa, Takke NOAEPKUBAIA CO3IaHUE

8 Vipauna u CHI': npuopumem sxonomuku Hao norumukoi, https://www.golos-ameriki.ru/a/
customs-union-ukraine-alliance-2010-12-24-111891419/191344 .html, (mata oGpaiueHus:
15.11.2017).

Hopmanusayus omuowenuii ¢ P® cnocobcmseyem espournmezpayuu — Anykosuy, http://rian.

com.ua/politics/20100824/78484567 .html, (mara obpamenus: 15.11.2017).

10 HI. Kanurtonenko, Cyerapuu poccuiicko-yKpauHckou Opyoicoul, «Poccust B 1mo0aib-
Hoii momutuke» 2013, http://www.globalaffairs.ru/global-processes/Stcenarii-rossiisko-
ukrainskoi-druzhby-16284 (nara obOpamenus: 15.11.2017).

1 Vipauna paccuumoieaem, umo coenawenue o 3CT ¢ CHI 3apabomaem ¢ smeaps 2012 2.,
https://regnum.ru/news/1457293 html, (nata obpamenus: 15.11.2017).

12 Cocnawenue o 3CT ¢ CHI' 3nauumenvHo pacwupsiem 603MONCHOCHU YKpaunvl — KC-
nepmul, https://economics.unian.net/finance/560616-soglashenie-o-zst-v-sng-znachitelno-
rasshiryaet-vozmojnosti-ukrainyi-ekspertyi.html, (nara oopamenus: 15.11.2017).
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3CT ¢ CHI'. B ommumne ot mepBoii rpynmsl skcneptoB, 3CT BocnpuHMMamach
MMM KakK HEpBBII 1Iar Ha MyTH K Oojiee TECHOM MHTErpaluy ¢ HOCTCOBETCKUMHU
CTpaHaMH. DKCIepThl oTMedalu, yTo crpanbl CHI™ sBnstoTcs KpynHEHIMMHU TOp-
TOBBIMH MapTHEpamMu YKpanHbl. COIIaCHO CTATUCTUYECKUM JAaHHBIM, YKPAWHCKHUHA
TOBapo0oOOPOT ¢ OHOM TONBKO Poccueid, mpeBbIan ToBapooOopoT ¢ 27-10 cTpa-
Hamu EC Bmecre B3sthiMu (31,4% ¢ PD u 28,6% c¢ EC B 2010 1.)!3. DxcnepTsr
Take momuaépkuBany, uTo B EC YkpanHa 3KCOpTHpOBaiia MPEUMYIIECTBEHHO
CBIPHEBYIO NMPOAYKLHUIO, IMIOPTHPYsI TOTOBYI0. B Toprosie co crpanamu CHI'
CHUTYyalysl BBIIVISICIA MPOTHBOMOJIOKHBIM 00pa3om!4. OT BCTyIUICHUsSI YKPauHBI
B opmupytomuiicss Tamoxxennsrit Coro3 EADC (TC EBpasuiickoro 3KOHOMU-
YECKOIO COI03a) BBIUIPAIOT, MPEXKAE BCETO, IPOU3BOJUTENN TOBAPOB KOHEUHOI'O
norpebieHusl (MalIMHOCTPOCHUE, aBHACTPOEHHUE, DYHEPreTHKa, CyAOCTpPOEHHE
M Tpoyre HAyKOEMKHE OTpaciii YKPAaWHCKOW 3KOHOMHKH). JlOTOTHUTENbHBIM
IocoM oT BxoxeHHs B TC Oblsia BO3MOXXHOCTD HOJyYEHHUS IEIIEBBIX YHEPTO-
pecypcoB or PO.

Hexoroprie skcnieptsl cumranu, uto 3CT ¢ CHI' sBisiercs mepBBIM IIaroMm
K yTpaTe YKpauHCKOM He3aBHCUMOCTH. [10100HbIE onaceHus BhIpaXKalll, Halpu-
Mmep, nonutosor B.1O. Kapacés u skc-nipesunent Ykpaunsl B.A. FOmenko. Ilo
muenuto B.A. IOmenko, Boiias B 3CT ¢ CHI, Ykpanna 3akpbuta st ceOst BO3-
MOXKHOCTh BOWTH B TOproBbiii coro3 ¢ EC. Ilonutuk onacancs, 4to coTpyaHUYe-
ctBo B pamkax CHI" BoBneuér crpany B HOBbIit CCCP!5,

Bonpoc Berynsiennst Ykpannsl B Tamoxennbtii Cow3 EAIC

[Mocne parudukarun cornamenus o 3CT ¢ CHI' Ykpauna morna Boiitu B TC,
KOTOPBIH SIBJISUICS BAPUAHTOM OOJiee TECHOTO SKOHOMHYECKOTO COTPYIHHYECTBA.
10T coto3 Obu1 co3nmad B 2010 T. 1 MepBOHAYATIBLHO COCTOSUT U3 TPEX cTpaH — Poc-
cuu, benapycu u Kazaxcrana. OnHolt u3 maBsbix neneit TC Obu1o hopMmupoBaHue
EnnHOro 3KOHOMHUYECKOTO MPOCTPAHCTBA, MPEAyCMaTPHUBAIONIETO, B YaCTHOCTH,
eIWHBIA TaMOXEHHBIA Tapu(d B OTHOIIEHWU TpeThux crpad. [ paxmane ctpan TC
MOIVIH paboTaTh Ha TEPPUTOPUH JIFOOOH BXOAALIMK B COI03 CTpaHbl Oe3 HeoOXo-
JUMOCTH TMOJYYeHHUs IMaTeHTa Ha paboTy.

13 Espounmeepayus: eozmoxcnor sapuanmot, Uureprer-nopran CHI, http://www.e-cis.info/
page.php?id=19635 (nara obpamenus: 15.11.2017).

14 Buxmop Cycnos: ¢ 3CT Poccus OKOHUAMENbHO CIMAHOBUMCS. CbIPbegbiM NPUOAmkom Ykpa-
unst, https://delo.ua/ukraine/viktorsuslov-v-zst-rossija-okonchatelno-stanovitsja-syrevym-
pri-183387/?supdated new=1511108098, (mara obpamenus: 15.11.2017).

15 FOwenxo paccmpoun dozosop ¢ CHT, http://news.liga.net/news/politics/548480-yushchenko-
rasstroil-dogovor-s-sng.htm, (nara obpamenus: 15.11.2017).
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Bompoc moTeHnmmansHO BO3MOXHOTO BCTyIUIEHHS YKpauHbl B cocTaB TC
ObLT Yupe3BbIuaitHo monmTi3upoBad. [Ipesuaent B.®. AxykoBuu crapancs jgaBu-
pOBaTh MEXIy ABYMs BO3MOXKHBIMM BapHaHTaMM MHTerpanuu (BxoxjaeHue B TC
wmn noanucanue Conmamenus 06 accormaruu ¢ EC). [Ipe3umeHT moCTOSHHO
NoAYEPKUBAJI, YTO Kypc YKpauHbl Ha €BPOMHTErPALMIO HE MOAJIECKUT HUKAKUM
comHeHUsIM!©. Benach nHTeHCHBHas padora 1o coracoBanuio CornaieHus: 00
acconmanu ¢ EC, xotopoe 65110 mapaduporano B 2012 r. [Ipodeccop Poccwmii-
CKOM aKaZeMHH HapOJHOTO XO3SIMCTBA M TOCYJApCTBEHHOM CIy>KOBI IPH Mpe3H-
nenre PO A H. Muxaiinenko, otmeuan: «B ykpanHCKOM WH(POPMAIMOHHOM TOJIE
JenaeTcs BCE BO3MOXKHOE, YTOORI TIpeACcTaBUTh B 00pasze Poccun u TC mpormuioe,
a EC npe3enToBarh kak Oyayiiee YKpauHbDy. YKpauHCKUE BIaCTH HE HH)OPMUPO-
BaJIM HACEJICHUE O BBITO/IaX BCTyIUieHus B coctaB TC, kpaiitHe 0fHOOOKO mmoaBast
uHbopMaIuio U «(HaKTUIECKH BBOIS COOCTBEHHBINH HApPO B 3a0IyXKIeHHE» 7.

Ilo mHenuro goueHTa HMXKEropoAackoro rocyaapcTBEHHOTO YHHBEpPCHU-
tera umeHn H.U. JloGaueBckoro JI.A. Benamenko, B.®. fHykoBUY cTpemMuiCs
NOOHUTHCS YCIIEXOB Ha MEXIYHAPOTHON apeHe, YTOOBl YCHIINTh CBOW TTO3UIMH Ha
crnenytommx Beibopax 2015 r. Iloanucanne Cornamenns ¢ EC Moo yBenn4uTh
€ro 3JIEeKTOpaT B LIEHTPAJbHBIX M 3alaJHBIX PETHOHAX. AKTHBHAs MOJUTHKA Ha
MOCTCOBETCKOM TIPOCTPAHCTBE HE TpHHEcTa Obl eMy MoJI00HO# BBITOIbI!S.

Yyactaukam TC B.®. SlHykoBwu mpeiaran COTpyOHHYECTBO B (hopMmare
«3+1». DTOT BapuaHT mIperosarajl BEIOOPOYHYIO KOOIEpalvi0 YKpPauHbI CO
ctpanamu TC, xoTopas He memana Obl coTpygHuuecTBy YKpawubl ¢ EC. «Msl
HE XOTHM, 1 HUKOTa He OyleM MPOTHBOIOCTABIATH HHTETPALIMOHHBIE TPOLIECCHI
¢ 3amazom 1 BocTokoM. MBI XOTUM HX 00BETUHUTEY, — oT™Medan B. Suykouul®.
B 2013 1. Ykpanna nomyumna craryc HaOmomarens B TC, 4To mamo BO3MOX-
HOCTh YKPaWHCKOMY NpEICTaBUTEIIO MPHCYTCTBOBAaTh Ha 3acemaHusIX Briciiero
€Bpa3UIICKOr0 KOHOMHUUYECKOTO coBeTa. [logoOHas peamuzanus ¢opmara «3+1»
MMeNa YiCTO CHMBOJIMYECKOE 3HAYeHHE, TOTOMY YTO CTaryc HaOromaTrens He
nasan KueBy peajbHBIX BO3MOKHOCTEH BIMATH HA MPOLECC NPUHATHUS PELICHUH
B pamkax TC.

16 fTnykoeuu: Kypc Vipaunwl Ha eepounmezpayuio HeOCHOpUMbIL U HUKAKUM COMHEHUAM
He noodnexcum, https://www.segodnya.ua/politics/pnews/YAnukovich-Kurs-Ukrainy-na-
evrointegraciyu-neosporimyy-i-nikakim-somneniyam-ne-podlezhit-457131.html, (mara
obpamenust: 15.11.2017).

17 A .H. Muxaiinenxo, Yxpauna mexcoy Tamoowcennvim Coiozom u Esponeiickum Corozom:
nonvimku 6anrancuposanusi, [B:] Mamepuanetr Il MescoyHapooHoU HayuHO-NPAKMUYECKOL
KoHgpepenyuu 14-15 nosabpsa 2013 2., Mocksa 2014.

18- JI.A. Benamienko, [lonumuxa Ykpaunvl Ha nOCmMCO8EmMCKOM NPOCMPAHCMEE. OCHOGHbLE
sexmopul u npuopumemsi, Hixuauit Hosropon 2013, c. 18.

19 Vkpauna naxooumcst medxicoy 0gymsi moncmpamu, — Anykosuu, http://www.2000.ua/novosti/
ukraina_novosti/ukraina-nakhoditsja-mezhdu-dvumja-monstrami---janukovich_arhiv.htm
(nara ob6pamenus: 15.11.2017).
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OOpatrM BHHMaHHE Ha COIMOJIOTMYECKHE OIMPOCHI, MCCIIEAOBABIINE MO3H-
LUIO YKPAWHCKUX rpaxaaH B oTHomeHun uHterpanyu ¢ TC u EC. IIpoeeaénnoe
Hentpom «CoruanbHblii MOHUTOPUHD HccienoBanue B 2012 1. mokaszano, 4to
46% yxpauwHIICB TIOMIECPKUBATIO BeTyIuieHHe YkpawHbl B TC, HO B TO ke BpeMs
35% yKpauHCKUX IpakIaH BBICKa3aJUCh 3a SKOHOMHUYECKYIO U IMOJIUTHYECKYIO
unrerpanuto ¢ EC20, Tlo nanueiM onpoca, nposenéuHoro GfK Ukraine coBmecTHO
¢ Center for Insights in Survey Research B 2012 1., 43% ONpOIIEHHBIX BBHICTY-
namu 32 TC n 36% 3a EC2!. CoracHo onpocam, O0JIBIIMHCTBO CTOPOHHUKOB TC
MIPOXKMBAJIM B IOTO-BOCTOYHBIX PErHOHAX YKpauHbl. B 3amagHoM U LeHTpaibHOM
pPETHOHE CYIIECTBEHHO MPeodiaiany CTOPOHHUKN €BPOMHTETPAIINH.

CnenyeTr OTMETUTb, YTO Pe3yabTarbl onpocoB 2013 I BBIABUIM 3aMETHbBIE
M3MEHEHHs B TMPEINOYTEHUSIX YKPauHCKHMX rpaxaaH. CoIMolornyeckoe uccie-
noBaHWE, MpoBeAEHHOe KMEeBCKMM MEXTyHapOAHBIM MHCTHUTYTOM COITMOJIOTHH
(KMUC) nokazano, uro 39% OMNpoOIIeHHBIX MoAnepKuBaM uHTerpanuto ¢ EC,
a 37% soictynanu B nopiepxkky TC22. Jpyrue onpochl TakKe MOATBEPIIIH T1a1e-
uue nogaepxkkn TC cpeny yKpanHIIEB.

IIpodeccop kadenprr nonuronornn HammonansHoro yausepcureta «Kueso-
MorunsHckast akagemusi» A.B. I'apanp cuuraert, urto 1o xoHua 2013 1. ykpaus-
1am ObLTa TPHCYyIa TeOTONUTHIECKas aMOMBaIeHTHOCTh. YacTh yKpauHIIEB HE
MOHUMAJIH, YTO ONHOBPEMEHHAsl HHTerpauus B ooounx HampasneHusx — EC u TC
Obl1a HeBO3MOXKHOH. [lonoBrHA ykpanHIEB mojaepxuBaiu uHTerpanuio B TC,
a Jpyras TojIoBHHA BeICTymaja 3a EC23,

Cpenu BaxxHeHImMx (HaxTopoB, cHU3HUBIINX Hopaepxkky TC B YkpauHe, MOXHO
BbIIeNTh: 1. Biusnue nponpasutenscTBeHHbIX CMU, KOTOpBIE aKTUBHO MOIY-
TISIPU3UPOBAIIH HJIEI0 €BPOIIeicKOro BeIOOpa YkpauHsl. 2. Beenenne Poccuiickoit
Ddenepanueii 3xcropTHO# Onokansl Ykpauwssl (¢ utons 2013 r). [lon ycunenne
MIPOLIEIYP TAMOKEHHOTO KOHTPOJIS MoTajia BCsl yKpanHcKas Mpoaykuus. B pesynb-
TaTe Ha YKPaWHCKO-POCCHUHCKOHN rpaHuie B cropoHy PD obOpasoBamnuck orpom-
Hble odepenu u3 gyp. B aTHX yCHOBUSX psiil YKPauHCKUX KOMIIAHHH MOJHOCTHIO
IPUOCTAHOBUIIM 3KCIOpT B Poccuto.

20 46% nacenenust Yxpaunsl — 3a mamooscennulii coios, https://www.unian.net/politics/730346-
46-naseleniya-ukrainyi-za-tamojennyiy-soyuz-opros.html (nara obpamenns: 15.11.2017).
21 EC unu TamoowcenHvlil coW3: KAK UBMEHUIUCHL HACMPOeHus yKpaunyes, https://ru.tsn.
ua/politika/es-ili-tamozhennyy-soyuz-kak-izmenilis-nastroeniya-ukraincev-otnositelno-
vstupleniya-v-evropeyskiy-soyuz-opros-918462.html (nara obpamenus: 15.11.2017).
Mmnenus ykpaunyee omuocumensro ecmynienus ¢ EC unu TC pazdenunucy npakmuuecku
noposny — onpoc KMUC, http://interfax.com.ua/news/general/176870.html (nara oOparue-
Hust: 15.11.2017).
23 A.B. I'apanb, Kowianc «egpasuiickoeo éekmopay 8 YKpauHe u Hapacmanue npoHamo6CcKux
nacmpoenuii, «Ilonapc EBpazus» 2017, Ne 458, c. 2.

22
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Cosetnuk npesuaenta Poccun C.1O. Ima3peB MpOKOMMEHTHPOBA TOPTOBBIN
KOHQIUKT CIenyommM oopa3oM: «ITO BCEro JHIIb HMOATOTOBKA K W3MEHEHHIO
taMokeHHoro pexkuma»24. C.1O. Ima3peB Takke OTMETHJ, 4TO B Ciydae MOJ-
nucanus Ykpawnoit Cornmamenust o0 acconuaruu ¢ EC, Ha e€ phIHKe MOSIBUTCS
OIPOMHOE KOJIMYECTBO €BPOIEHCKUX TOBAPOB, KOTOPHIE OTOM MOTYT OBITH Hepe-
nponansl B Poccuio. Bo nzbexanne monoOHo# cutyaumn Poccust ocraBmsiia 3a
co0OM MPaBO YXKECTOYEHHS TaMOXEHHOTO aJMHHHUCTPHUPOBAHUSA 1O OTHOIICHHUIO
K Ykpause. CX0xXyro MO3ULHUIO 03By4MII IpemMbep-MUHUCTp Poccun [1.A. Menge-
neB: «MBbl BBIHYKIEHBI Oy/IeM HCTIONb30BaTh BCE 3aIIUTHBIE MIPOLEAYPHI, KOTOPHIE
MBI UMEEM IIPaBO HCIIONB30BaTh B paMkax Hamiero wieHctsa B BTO (Bcemmp-
Hasi TOproBast opranusanusi). I Mbl IpoCcTO OrpaHMYMM AOCTYIl 3TUM TOBapam
— ¥ eBPONENCKUM, U YKpauHCKUM. B 3ToM citydae 11 YKkpauHbl 0COOBIH pexuM,
NapTHEPCKHUI PEKKMM, KOTOPBIH JAEHCTBOBAN IO CHX TIOp, 3akoHUHTCI»Z. Tpe-
suneHT Pecnyonmuku benmapyce AT JlykamieHKo Takke Mpeayrpenusl YKpauHy
0 BO3MOKHBIX OCIIOKHEHHSIX B OEJOPYCCKO-YKPaWHCKOHW TOPTOBIIE BCIEICTBHE
nonmucanus cornamenuss ¢ EC. Tem He mMeHee, MHUHCK HE TPHUCOCTUHUICS
K TaMOKCHHBIM OrpaHMUYEHHsIM MOCKBBI U 3aHAT MEHee KECTKYIO MO3HLUIO IO
OTHOILICHUIO K €BPOIIECHCKUM YCTPEMIICHUSAM YKPauHBIL.

[IpuanMas BO BHIMaHHWE MEPCIIEKTUBY MCKIIIOYEHUSI YKPaWHBI U3 30HBI CBO-
oomuoii Toproemu ¢ CHI2%, a taxxke orcyrcrBue moanepxkku or EC B Bompoce
KOMIIEHCAuu (PUHAHCOBBIX TOTEPb, BIACTU YKpPAWHBI MIPUHSIIN PEIICHUE MPHO-
CTaHOBUTH TOATOTOBKY K IOIIFCAHUIO comameHus o0 acconuarmu. [Ipembep-
MuHHCTp YKpaussl H.fl. AzapoB Ha3Ban JaHHOE pPELIEHNE TAKTUYECKUM U IIPENo-
CTEpET OT CKOPOIAIUTENIBHBIX BBHIBOJOB IO MOBOJY M3MEHEHUS CTPATErn4ecKoro
kypca Kumea. HeoOXomuMbIM yCIOBHEM HJisl TMPOJOIDKEHUS E€BPOWMHTETPAIHH
ObUTO HaNaXMBAaHHE HOPMAJIBHBIX OTHOIIEHUH ¢ Poccueir. OTMeTHM, 4TO mMogo0-
HbIE HAMEPEHUS He ObLIM Peann30BaHbl H3-32 BOSHUKHOBEHUS IPOTECTHBIX aKLUH
B YKpawHe, MONyYMBIINX Ha3BaHWe «EBpomaiiman» (HOsSOps 2013 T. —(eBpann
2014 1.), B pe3ynbraTe KOTOPBIX MPOM3OILIA cMeHa BracTh. [Ipe3uaeHT, MHOTHE
YJICHbI TIPAaBUTENBCTBA U apjaMeHTa ObLIM BBIHY)KJICHBI TIOKUHYTH TEPPUTOPHIO
VYxpannel. CTpaHy OXHJaJIi BHEOUEPEIHBIE BBIOOPHI: MPE3UACHTCKUE W Tapia-
MeHTckHe. [lomuTrka YKpanHbl Ha MOCTCOBETCKOM NMPOCTPAHCTBE MPAKTUYECKH
cpazy MoJBEpIIacCh pa3UTEIbHBIM H3MEHEHHSM.

2 «Topeosas sotina» Poccuu ¢ Yikpaunoi, https://rus.postimees.ee/1353838/torgovaya-voyna-
rossii-s-ukrainoy-vsemu-vinoyzhelanie- kieva-dobitsya-besposhlinnoy-torgovli-s-es (nara
obpamenust: 15.11.2017).

25 «Cudemb Hna 08yx cmynvsix ne noiayuumcsy, — Medsedes o espounmezpayuu Yxpaunol,
https://www.youtube.com/watch?v=0IH3 _ ol8mY (nmara obpamenwus: 15.11.2017).

26 Vkpauny uckmouam u3 30Hbl c60600Hot mopeosnu CHI cpasy nocie noonucanus acco-
yuayuu ¢ EC, http://izvestia.kiev.ua/item/show/29361/4 (nara obpamenus: 15.11.2017).
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Ykpanna u CHI' B nepuoa npasiieHUusi pe3uieHTa
ILLA. Iopomenko

Cepbé3Hoe yXynUuIeHUE YKPAauHCKO-POCCUNCKUX OTHOILLICHUM, BEI3BAHHOE pa3-
HOM TpaKTOBKOHM pe3ynsraToB EBpomaiinana B MockBe u Kuese u ycunenuem
IIEHTPOOEKHBIX TEHICHITMI B IOTO-BOCTOYHBIX PETHMOHAX YKpawHBI (0COOCHHO
SIPKO BhIpakeHHBIX B ABTOHOMHOW Pecnyomuke KpeiM, Jlyranckoit u JloHenkoit
o0nacTsx), MpeAONpeNeIuiIo CyleCTBEHHbIE N3MEHEHUSI BO BHEIIHETIONUTHYE-
CKOH CTparernu YKpauHBbI.

B mae 2014 r. Opiti ipoBeieHBI BHEOUEpeaHbIe BHIOOPHI [Ipe3umenTta Ykpa-
uHbl. OOparuM BHHMMaHHWe Ha npenBbiOopHYlo mporpammy I1.A. Iopomienko
«Kuth mo-HoBOMY!». BHeEmIHEMONIUTHYECKUE 3adadu YKPAawHBI B MPOTPaMMeE
ObUTH CHOPMYITHPOBAHBI CIIEAYIOMIM 00pa3oM: «K KOHITy ke CpOKa MOHX TIOJTHO-
MOYHMH pacCUUTHIBAI0 Ha4daTh MEPETOBOPHI O MOJHOLEHHOM WIEHCTBE YKPAaWHBI
B EBporetickom Coroze. Mcmonb3yro B MOTHOW MEpe BeCh CBOM TUTIOMATHICCKUI
TaJaHT, 4To0BkI 00ecneunTh aedckananuto kondnukra (¢ Poccueit), HaiiTu ipreM-
JieMble CIocO0BI COTpyAHMYECTBa ¢ Poccueil, mpexae Bcero 3KoHOMUUECKUE — HO
¢ y4éToM HEeoOpaTMMOCTH HAIlIeTo €BPOIMEHCKOTO BBHIOOpAa M TEPPUTOPHAIBLHON
HENOCTHOCTH YKpauHbI»2/,

Otmerum omnuus nporpammsl [1.A. TlopoliieHKo OT mporpamMMel €ro Mpeie-
crBeaanka B.®. SlaykoBuya. B ommmune ot B.®. SIaykoBu4a, [1.A. [TopomieHko He
BOCIIPUHUMAJI TOCTCOBETCKOE MPOCTPAHCTBO, KaK OJTHO U3 IPUOPUTETHHIX HAIpaB-
JICHUH BHEIIHEH MONUTUKY YKpauHbl. B nmporpamme «KuTh mo-HOBOMY» HU pazy
HE HCIIONB30BAJIOCh ciioBocoueTanne «crpanbl CHI» mmm «mocrcoBerckoe mpo-
CTpaHCTBO». ENMHCTBEHHOE YIIOMUHAHUE 3TOTO PETHOHA MOSBUIOCH B KOHTEKCTE
HEOOXOMMOCTH HaJlaKUBAHUSI «IKOHOMUYECKOTO COTpyaHHYecTBa ¢ Poccuein»
(BMECTO «ApyKeCcKux OTHOIIeHH ¢ Poccueit» B mporpamme B.®D. SIHykoBHYa).
O0001MB MTPUBEAEHHYIO BhIIIE HH()OPMALINIO, MOKHO KOHCTaTHPOBAaTh, YTO OTKA3
OT MHOTOBEKTOPHOCTH M akUeHT Ha cOommkennu ¢ EC cranu rmaBHBIMH MOTHBaMHU
pHemHed nonutuku I1.A. TlopomeHko.

Hauancs npouecc ornanenust Yxpauusl ot CHI. B mapte 2014 1. (10 mpoBe-
JICHUS TIPE3UICHTCKUX BHIOOPOB) COBET HAIIMOHAIBHOM 0€30MaCHOCTH ¥ OOOPOHBI
(CHBO) npussn perieHne o npexparieHuu npeacenarensctsa B CHI u o Havane
npouecca Beixoaa Ykpaunsl u3 CHIL. PemnieHue o mpekpalieHud npeacenareib-
cTBa OBUIO YCIICIIHO pean30BaHo, onHako uaewo Boixoaa u3 CHI He monaepskan
YKpauHCKUM mapiaMeHT. B MUHAKOHOMUKM YKparHbl TOCUUTAIH, YTO BBIXO W3

27 [lemp Ilopowenxo — IlpedsvlbopHas npocpamma Kanouoama 6 npesudeHmol Yxpaumvl,
BbIOOpPEI 2014, http://vibori.in.ua/kandidaty/predvibornie-programy/1723-poroshenko-2014.
html, (nara obpamenus: 15.11.2017).
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CHI" menenecooOpaseH, MOCKOIBKY OH MOXKET IOBJIEYh 32 COOOU MOTEepH IS
YKPauHCKON SKOHOMHKHZS,

PaccMoTpuM JaHHBIE COLMONOTMYECKUX HCClenoBaHmii (Tabm. 1), mpoBenéH-
HBIX C IIEJBI0 BBIICHEHUS MHEHHH YKPaWHIIEB IO TIOBOLY BO3MOXKHOTO BBIXO/A
cTpansl u3 cocrasa CHI.

Ta0nnna 1. MHenne rpakial YKpanHbI 0 BO3MOXKHOM BbIXofe Ykpaunsbl n3 CHI'
(nannbie IlenTpa PazymkoBa)?®

Ilepuoa uccienoBanuii Mo rogam
Pe3yabTarsl cononpoca

2014 . 2015 . 2016 .
«3a» BBIXOJI 37,4% 43,3% 36,6%
«IIpoTuB» BbIXOIA 40,4% 33,8% 43,8%

Hcrounnk: cocTaBiaeHO ABTOPOM.

Pesynbrarel ucciieioBaHUN II0Ka3ajiMd, YTO OTHOCHUTEJIBHOE OOJBIIMHCTBO
YKPaWHCKUX T'pak[aH He MOANEPKHUBAIOT BBIXOZ YKpanHbl U3 cocTtaBa Conpyxe-
cTBa. MOXHO MPENON0KUTh, YTO MOJO0HAs O3 YKPAUHIIEB CBSI3aHA C 0CO-
3HaHUEeM Ba)XHOCTH pbIHKOB cTpan CHI™ mnst ykpawmnckoit sxoHOMEKH. C mpyToif
CTOPOHBI, COLIOIPOCH! MPOJAEMOHCTPUPOBAIN KapANHAIBHOE YMEHBLICHHE MOJ-
JCPIKKU YIITyOJIEHHON MHTErpanuu co ctpaHaMu EBpaszuiickoro SKOHOMHYECKOTo
coro3a (copmupoBan 1 sHBaps 2015 r. Ha 6a3e TC u BK/IOUYAKONIEro B ceOs
Poccuto, benapych, Kazaxcran, Apmenuto nu Kuprusuro). Ecmu 8 2012 1. uzero
unrerpauuu B TC mogaepxuBainu okono 43% ykpaunues, To B 2017 1. gons
ctopoHHHKOB BeTyruieHus: B TC coctaBmia 18%.

OtMmerum, uto npu ILA. [lopomenko YkpauHa nepecrana NpUHUMATh yda-
crue B cammurax CHI. B 2014 1. 6bu10 IPHHATO peLIeHHE O0TO3BaTh MPEACTaBH-
tena Ykpaunsl A.A. [Ipors u3 ucnonaurensHoro komutera CHI'. Takoro otHorre-
Hus K coopanusim CozpykecTBa He ObUIO maxe npu npesuaeHte B.A. HOmenko,
KOTOpBIN y4acTBOBaJ B CAMMHUTaX, HEB3Hpasi HA CBOW CKENTHIM3M B OTHOILEHUU
JAHHOTO MHTETPAIMOHHOTO TIpoekTa. OMHON U3 MPHYNH MOI00HO# MO3UITHN OBLTO
TO, YTO MHTErpanus MOCTCOBETCKUX CTpaH Haxonwiachk B MHTepecax Poccum,
OTHOLIEHHS C KOTOPOH cepbE3HO yxyammauch B 2014 .

Hecmorps Ha ocnokHeHHe OTHOHIEHMM Mexny MockBoil u KueBoMm, KoH-
TaKTbl YKpauHbl CO CTPaHAMH IIOCTCOBETCKOTO PErMOHA NPOAOJDKUINCH Ha

28 Vkpauna noka ne svixooum uz CHI, https://www.segodnya.ua/politics/pnews/ukraina-poka-
ne-vyhodit-iz-sng-559158.html, (mnara obpamenus: 15.11.2017).

29 Vkpaunyel — 3a écmynienue ¢ Egpocorws, npomus paspviea ounommuowenuii ¢ Poccueil
— onpoc, http://interfax.com.ua/news/general/372659.html, (nara oopamenuns: 15.11.2017).
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Pazeumue cmpameeuu Yrxpaunvr ¢ omnowenuu CHI 3a nepuoo 2010-2017 ze.

CaMOM BBICOKOM YpOBHE. MeCTO NIaBHOIO MOJUTUYECKOTO NapTHEPA YKpauHbI
(u3 ctpan Conpyxectsa) 3ans1a Pecryonuka benapyck. 3a HecKonbKo JeT (Hauu-
Hasa ¢ 2014 r.) npesunent benapycu A.l. Jlykamenko nBaxasl mocetun Kues
1 Heckonbko pa3 mpuaumai [1LA. Tlopomenko B Muncke. [locne OTKpBITHS 30HBI
cBoOoxHoi Topronu Ykpaunsl ¢ EC 1 suBaps 2016 1. Benapycs He mpucoe-
JUHWIACH K pelieHnio Poccuu, oTMeHHBIIEH TOpProBble NpeepeHIrnd B OTHO-
IIICHWW TOBApOB W3 YKPaWHBL. MOXHO TPEAINONIOKHUTh, YTO MOMO00HAs MTO3UIIH
MuHcka noarsepxaaet 3hGeKTUBHOCTL MOAUTUKN KneBa B paMKax yKpaumHCKO-
Oenopycckux otHoueHuid. C npyroit ctoponsl, benapych TpaauroHHO JOSUIEHO
OTHOCHTCS K YKpanHe, CIIIa)KUBasi TEM CaMbIM HeTaTuBHBIE 3(D(heKTHI OT TOPTOBBIX
orpaHu4eHuil Poccuu 1 BBICTynast B poJId MMOCPEAHUKA B IMTOJTUTHYECKOM JHAJIOTe
Kuesa u MockBbI.

NutepecHo ormeruts TOT (pakt, uto A.l. JlykameHko 3aHsI MepBO€ MECTO
B pelTHHre CUMIIATUI yKpauHLEB K MUPOBBIM Juaepam (2016 1.): 63% ykpaun-
IIEB MOJIOKUTENBLHO OICHUBAIN OEIOpyCCKOTo mpe3uaeHTas”,

B Tabnmme 2 mpencraBieHa JUHAMHKa SKOHOMHYECKOTO COTPYIHHYECTBA
YKpauHBI CO CTpaHAMH MOCTCOBETCKOIO PETHOHA.

Tabnnua 2. YaeabHbI Bec rocynapcers — yuactuukos CHI' B o0mem oobeme
IKCMOPTHO-UMINIOPTHBIX onepauuii Ykpaunbl B 2013-2016 rogax3!

IKcnopTHO- JMHaMuKa IKOHOMHYECKOTO COTPYAHHYECTBA MO rogaM
HMIOPTHBIE
Srepatia 2013 1. 2014 . 2015 . 2016 .
Ykpaunbl
34,9% 27,6% 20,5% 16,6%
DKCTopT

(22,1 mnpa. nomn.)|(14,9 mupa. nomn.)| (7,8 mapa. mosn.) | (6 Mupad. A0JL.)

36,8% 31,7% 27,9% 21,9%

HMvmopr (28 mnpa. momn.) |(17,8 mnpa. momn.)|(10,5 mapa. momn.)| (8,6 mupa. mom.)

HcTodHuK: cocTaBiIeHO aABTOPOM.

B mpouenTHOM cooTHomIeHHH ToBapoobopoT Ykpaunsl ¢ CHI' ¢ 2013 . mo
2016 . ynan npakTadecku B 11Ba pasa. [locTcoBeTCKHE cTpaHbl BIEPBHIE B UCTO-
pun YKpauHBI TIepecTalid ObITh TIIABHBIMH TOProBbIMU napTHEpamu Kuesa. Ilep-
Boe Mecto 3aHsn EC, noms kKoToporo Bo BHEUIHEH TOProBie YKpauHbI BBIpOCia

30 Vipaunyam Jlykawenko upagumcs Gonvue, yem Meprens — onpoc, https://ru.tsn.ua/
ukrayina/ukraincam-lukashenko-nravitsyabolshe-chem-merkel-opros-576713.html (nara
obparenust: 15.11.2017).

31 Buewnemopeosewie omnouienus 2ocyoapeme-ywacmuukoe CHI™ ¢ 2012-2016 2e., UutepHeT-
noptan CHI, http://e-cis.info/index.php?id=1093 (nara obpamenus: 15.11.2017).
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10 41% (B 2017 o). IIpesunent I1.A. Iloporrenko 3asBui, 4TO OYAET CTPEMHUTHCS
YBEJIMYHTH 3TOT Mokazarens A0 50%. [logoOHast qMHaMKMKa SKOHOMHYECKHX OTHO-
HIEHUH XOPOIIO IEMOHCTPUPYET CMEIIEHNE TPUOPUTETOB BO BHEITHEH MMOJIMTHKE
VYkpannbl. BaXHO OTMETHTH, 4TO B aOCONIOTHBIX YHCIAaX TOPTOBBIH OOOPOT CO
ctpanamu EC Taxke cokparwics: ¢ 43,7 mipa. aomwt. B 2013 & go 30,5 mupa.
nomwt. B 2016 1. ®@akrtuuecku nons EC yBenuuumiack TOMBKO B NMPOLIEHTHOM
OTHOIIICHNH, Ha ()OHE OOIIETo MaJeHUS 00bEMOB BHEIIHEH TOPTOBIH YKpPaWHBI
(140 mupa. momn. B 2013r; 75,6 mupa. gomn. B 2016 1.)32,

HexoTopble yKpanHCKHE MOJUTONOTH ¥ 3KOHOMUCTBI CUMTAIOT, YTO YKpauHa
COBepIIHIIa HeTIPaBWIIbHBIN BEIOOD, ClIENaB aKIIEHT Ha €eBPOMHTETPaIli U COKPATHB
coTpynHudecTBo co crpaHamu CHI'. JlaHHOrO MHEHUS IpUAECP)KUBAIOTCS, HAIPH-
Mmep, 3xkoHomucTel B.U. CycnoB u A.A. Oxpumenko, nonuronora A.B. 3omorapés
n M.b. [lorpe6unckwii. [lo nx MHEHHIO, YKpanHE HE YIAJIOCh 3aMECTHTH PHIHKH
Poccuu. IlotepsB pbIHKK BBICOKOTEXHOJOTMYHOW HMPOAYKIHMH, YKpanHa oOpekia
ce0s Ha JEMHAYCTPHAIM3ALUIO U MOXKET B Onvkaiimem OymyiieM NpeBpaTuThCs
B CHIPHEBOM NPUAATOK 3aMafHBIX CTpaH. DKCIEPThI CYUTAIOT, 4To KneB momken
JBUTAaThCSI B HANPaBICHUH BO30OHOBIICHHS 3KOHOMHUYECKHX cBszed ¢ Poccuedd,
OIHAKO MPHU3HAIOT, YTO MOJOOHOE OyAeT BO3ZMOXKHO JIMIIb MOCTIE HOPMATHU3AN
OTHOIIICHWH Ha TOIUTHYECKOM yPOBHE. 3aMETHM, YTO B JIAHHBIII MOMEHT M0I00-
Hasl TIO3ULMS HE pa3fessieTcsi OOMBIIMHCTBOM YKPAWHCKHX IKCIIEPTOB, CUMTAIO-
IIUX, YTO TOCTCOBETCKUI PETHOH HE SBISAETCS MPUOPUTETHBIM IS YKpPauHBI
Y TIOIEP KUBAIOIINX Kypc Ha CONMIDKEHHE C 3aMaJHbIMHA CTPaHAMHU.

BrIBOaABI

Takum 00pa3zoM, MOXKHO 3aKIIOYUTh, YTO 32 PAacCMaTPUBAEMBIH IMEPHOX
Bpemern (2010-2017 rr.) ykpamHckas crparerus B otHomeHnn CHI momBep-
rajach 3HauMTENIbHBIM H3MeHeHusM. B mepuon mnpasnenus B.®. SnykoBuua
(2010-2014 rr.) VYkpamHa WHTEHCH(HUIIMPOBaJa OTHOIIEHHS CO CTpaHaAMU
CompyskecTBa M BCTyIIa B 30HY cBoOomHOi ToproBmu CHI. MoxHO cka3ars,
YTO MOCTCOBETCKHH PETHOH OBLI OIHUM W3 MPUOPUTETOB YKPAMHCKHX BIIACTEH,
HECMOTps Ha TO, 4To KueB 3aHMMalcs MOATOTOBKOM K CTpaTerndecKoMy COJu-
xenuto ¢ EC. CymectBoBana BepOATHOCTh BCTyIUIEHHsI YKpauHbl B coctaB TC,
OJIHAKO cama BJIAcTh OOJIbIIE CKIOHSIACH K BEIOOPY 3aMalHOrO BEKTOpa Pa3BUTHAL.
B pesynsrare storo yxe B 2012 . Ha4aIwch epBbIe TOPTOBBIE KOH(PIMKTH MEXTY
VYkpaunoii u Poccueit.

32 Jlepoicasna cryscba cmamucmuxu Yxpainu, http://www.ukrstat.gov.ua (mata oGpareHust:
15.11.2017).
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Pazeumue cmpameeuu Yrxpaunvr ¢ omnowenuu CHI 3a nepuoo 2010-2017 ze.

B nepuon npasnenns npesunenta [1.A. ITopomenko (¢ uronst 2014 r) moct-
COBETCKOE IPOCTPAHCTBO YTPATUIIO CBOM MPUOPUTETHBIN cTaTyc. Kue oTkazancs
OT TPOBEJEHUS MHOTOBEKTOPHOM MOJUTHUKU U CKOHLIEHTPUPOBAICA Ha Pa3BUTUU
orHomenndd ¢ EC. DTO MO3BONIIO HEKOTOPHIM YKPAHMHCKHUM TIOJIUTOJIOTaM 3asi-
BUTbH O «KOJUJIATICE €BPA3UUCKOro BEKTOpa Ha YKpaumHe». MOXKHO JOMYyCTUTh, YTO
B CPEIHECPOYHOI MepcreKTuBe cTparerus Ykpaunsl B otHomeHun CHI' BHOBB
nmojBepruercs mu3MeHeHUsM. [lomoOHOE TpencTaBisieTcss BOZMOXKHBIM TOJBKO
[I0CJIe HOpMaNH3aluK OTHOIIEHU! ¢ Poccuelt, OfHAaKO B TaHHBIM EPUOA BpEMEHU
JIOCTATOYHBIX MPEANOCHIIOK K 3TOMY HeT.

PE3IOME

B crarbe paccmarpuBaeTcs pa3BUTHE CTpaTrerndl Ykpaussl B otHomeHun CHI 3a mepuon
¢ 2010 r. mo 2017 rr. B nanHOM mpouecce aBTOp BBIIEISET Ba NEpPUOAA: KaIeHUUS
B.®. SInykoBunya (2010-2014 1) u mpesunentypa I1.A. TTopomenko (c 2014 1.). B BeiBomax
KOHCTATUPYETCs, 4TO 3a pPaccMaTpUBAaeMBbIi NMPOMEXKYTOK BPEMEHH IOCTCOBETCKHM
PETHOH yTpaTHi CBOIO NPUOPUTETHOCTH ISl YKpauHbl. Takoi pe3ysbTar ObLI JOCTUTHYT
ITOCPENICTBOM OTKa3a YKpaWHBI OT MPOBEACHHS IOMUTUKM OanaHcmpoBaHUS Mexay EC
U MIOCTCOBETCKHMH CTPaHAMH.

Anatolii Aleksandrovich Petrashchuk
DEVELOPMENT OF UKRAINE’S STRATEGY TOWARDS THE CIS FOR PERIOD 2010-2017

The article considers the development of Ukraine’s strategy towards the CIS for the
period from 2010 to 2017. In this process, author identifies two periods: the cadenza of
V.F. Yanukovich (2010-2014) and the presidency of P.O. Poroshenko (since 2014). In
the conclusions it is ascertained that during the considered period of time the post-Soviet
region lost its priority for Ukraine. Such a result was achieved through Ukraine’s refusal
to pursue a policy of balancing between the EU and post-Soviet countries.

KEY WORDS: strategy, multi-vector policy, integration, post-Soviet space, commodity
turnover, pre-election program
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STUDIA T ANALIZY

A direct action of the Russian Constitution (hereinafter — the Constitution)
and decisions of the Constitutional Court of the Russian Federation (hereinafter
— the Constitutional Court) as interconnected foundations of the practice of the
enforcement of law despite its evidence under careful consideration prove to be
connected with some problems which are investigated in the article!.

Let us start with a direct action of the Constitution which we understand as
“its direct regulating impact on social relations, realization of its prescriptions in
the good behavior of all subjects of law”?. At first glance there exist no problems
with it at all. The Constitution has the supreme juridical force, direct action and
is used on the whole territory of the Russian Federation, and laws and other legal
acts adopted in the Russian Federation do not contradict the Constitution (article
15 of the Constitution). The rights and freedoms of man and citizen shall operate
directly (article 18 of the Constitution).

1 As is known, two forms of a direct action of the Constitution are distinguished in the Rus-
sian theory of constitutionalism: immediate and mediate (See, for instance: B.S. Ebzeev,
Individual and State in Russia: Mutual Responsibility and Constitutional duties, Moscow
2007, p. 282). In this article we will discuss a direct immediate action of the Constitution
and decisions of the Constitutional Court.

2 N.E. Taeva, The Rules of Constitutional Law in the System of Legal Regulation of the
Russian Federation, Moscow 2015, p. 70.
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Concerning this matter, many noted Russian scientists have expressed their
opinion clearly and unambiguously. According to B.S. Ebzeev, “immediate action
of constitutional provisions is typical of all forms of state activity — legislative,
executive and judicial, as well as for the implementation by citizens of their
rights, freedoms and obligations™. Putting the accent on a direct action of the
Constitution in real life V.O. Luchin remarks, “A direct action of the Constitution
allows a citizen to require from the state to secure their opportunity of to use the
constitutional provisions, and the state is obliged to fulfill this requirement™.
A.B. Vengerov thinks it is very pragmatic for everyone to carry the Constitution
in their own pocket, which becomes an important juridical support for a citizen
in everyday or official extreme cases’. All seems to be clear and understandable.
However, let us refer to a concrete case from the constitutional practice in which
I happened to be an immediate participant.

According to the Constitution:

— everyone shall be obliged to pay the legally established taxes and dues (arti-
cle 57);

— federal taxes and dues are included in the jurisdiction of the Russian Federa-
tion (article 71);

— the system of taxes paid to the federal budget and the general principles of
taxation and dues in the Russian Federation shall be established by federal
law (article 75);

— federal laws adopted by the State Duma on the federal taxes and dues shall be
liable to obligatory consideration by the Council of the Federation (article 106).
Interpretation of these constitutional provisions in their system interconnection

allows to arrive at the conclusion that the federal taxes and dues should be reck-
oned as “legally established” when they are established by federal laws. Hence,
an obligation of everyone to pay the federal taxes and dues itself is referred to
to those which are established by federal laws. Thus, based on a direct action of
the constitutional provisions, if the federal taxes and dues are not established by
federal laws, the obligation to pay them does not appear.

But contrary to these constitutional provisions in 1995 five federal dues on
alcoholic production were established by the Decision of the Government of the
Russian Federation (hereinafter — the Government)®.

3 B.S. Ebzeev, Constitution. Law-governed State. Constitutional Court, Moscow 1997, p. 60.

4 V.0. Luchin, Constitution of the Russian Federation. Problems of Realization, Moscow
2002, p. 66.

5 A.B. Vengerov, Theory of State and Law, Moscow 2004, pp. 509-510.

6 The Decision of the Government of the Russian Federation dated 28.02.1995 No. 197 “On
the introduction of fees for issuing licenses for production, bottling, storage and wholesale
of alcoholic production”.
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At the time referred to I was a deputy of the State Duma of the Stavropol
Territory and I directly dealt with issues connected with the impact of its decision
on wine-making in the Stavropol Territory. It should be noted that this impact
was really disastrous.

Besides the contradiction to the Constitution, the Decision of the Govern-
ment established exorbitant dimensions of these dues which wine-making facto-
ries could not really pay. All the wine-making business in the Stavropol Territory
was on the verge of bankruptcy. It was awful!

Considering wine-making as the national wealth and a part of the Russian
culture, the State Duma of the Stavropol Territory adopted the special Decision
on this matter which included the following actions:

— to make a request to the President of the Russian Federation (hereinafter — the
President) with the proposition to abolish the aforementioned Decision of the
Government;

— to make a request to the Constitutional Court about its contradiction to the
Constitution (the deputies trusted me to represent the interests of the Stavropol
Territory in the Constitutional Court);

— to reckon that the aforementioned Decision of the Government was not liable
to realize in the Stavropol Territory until its consideration by the President
and the Constitutional Court’.

Why did we go and do such a thing? Because the constitutional provisions
shall have the supreme juridical force, direct action and shall be used on the
whole territory of the Russian Federation. Hence, in our opinion the norms of the
aforementioned Decision of the Government which contradicted the Constitution
did not cause an obligation of the taxpayer to pay these dues. The deputies as
representatives of the people of the Stavropol Territory could not look quietly at
how the Government tried to destroy our wine-making. Had it not been for the
deputies who stopped the Decision of the Government, the people might have
talked about our wine-making only in a past tense.

President Yeltsin did not make any steps to settle this conflicting situation;
moreover, our request to him remained without any response. But the Constitu-
tional Court agreed with our arguments and declared the Decision of the Govern-
ment contradicted the Constitution and was accordingly invalid®. Thereby, the
Stavropol Territory preserved the existing situation in wine-making and defended
its economy from illegal encroachment of federal authorities. Then maybe for the

7 The Decision of the State Duma of the Stavropol Territory dated 13.06.1995 No. 233-17
GDSK “On the Critical Financial Condition of the Wine-making Branch in the Stavropol
Territory”.

8 The Judgment of the Constitutional Court of the Russian Federation dated 18.02.1997
No. 3-P.
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first time the Government was shown that its powers were not boundless, but are
located strictly within the limits determined by the Constitution.

In my opinion, this case is a concrete and very successful example of a direct
action of the constitutional provisions in real life. I can anticipate some objections
of my possible opponents that nullification of the Decision of the Government
which was put into practice by the State Duma of the Stavropol Territory contra-
dicts the Constitution itself: as the Decision of the Government shall be obligatory
for fulfillment in the Russian Federation (article 115 of the Constitution), so its
norms should be applied until they are declared invalid by the Constitutional Court.

Responding to such objections it is necessary, firstly, to remark that the issue
of nullification of federal normative acts is ambiguous enough and might be
treated differently in the theory of constitutional law.

According to B.S. Ebzeev, nullification of federal normative acts by subjects
of the Russian Federation might undermine the federative system of Russia which
in this case risks to be transformed from a state-legal formation into an interna-
tional legal association. In those cases when federal authorities, from the federal
subject’s point of view, exceed the bounds of their jurisdiction it is necessary to
make a request to the President who may use conciliatory procedures, or to the
Constitutional Court capable of nullifying any normative act unconformable of
the Constitution®.

The regional deputies, taking into account the above, held another point of
view according to which by virtue of the supreme juridical force and direct action
of the Constitution on the whole territory of our country the State Duma of the
Stavropol Territory lawfully used the constitutional provisions in its activity. At
any rate, in considering this case, the Constitutional Court did not discover any
violations in the actions of the regional Duma.

Secondly, if we proceed from the logic of the opponents, then any normative
act (from federal law to the decision of the regional Governor and the head of the
village administration) should be executed, even if its clear contradiction to the
Constitution is really observed. In this approach, the real juridical force does not
have the constitutional provisions but (contrary to them) the provisions of another
normative act, which is absolutely unjustified, in my opinion. Let us illustrate this
with one more example from my juridical practice.

In 1994 the rate of the profit tax channeled to the regional budget was
increased by the Decision of the Head of administration of the Stavropol Ter-
ritory, which was not even officially published for general knowledge!0. Then,

9 B.S. Ebzeev, Constitution. Law-governed State. Constitutional Court, Moscow 1997,
pp. 34-35.

10 The Decision of the Head of administration of the Stavropol Territory dated 20.01.1994
No. 20 “On temporary quotas of deductions from taxes”.
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businessmen, without any request to the courts, refused to execute this decision
and they published in the media an open letter titled “YOU COMMAND, US
—NOT TO AGREE”, addressed to the Head of the administration of the Stavropol
Territory, the regional Prosecutor and the Chief of the regional tax service. On the
wave of such disturbance and rejections to execute this obviously unconstitutional
normative act the tax authorities did not forcibly collect the profit tax at the higher
rate, which was increased illegally, and in the end the regional authorities were
forced to cancel this decision!!.

With that said, we reckon that any reasoning according to which the provi-
sions of the normative act contradicting the Constitution should not be executed
until this fact is recognized by the Constitutional Court, does not correspond to
the Constitution itself. To think differently means to believe that the provisions
of the Constitution are of a purely declarative nature, they have no direct action
on the territory of the Russian Federation and are addressed not to the citizens of
our country, but only to the courts.

A direct action of the Constitution, as rightly noted in the scientific literature,
enshrined in the Fundamentals of the constitutional system, refers to the basic
principles of the state structure, which gives the Russian Federation the nature of
a law-governed, constitutional State!2.

Hence, I will allow myself to make a highly seditious conclusion that any
subject of law, not only the public authority but also each citizen of our country
under a collision of the constitutional provisions and norms of any other norma-
tive act is obliged to apply the constitutional provisions, but not the norms of the
normative act contradicting the Constitution.

The constitutional principle of a direct action of the Constitution is also
embodied in the disposition on a direct action of the decisions of the Consti-
tutional Court, which is also included in the title of this article. Looking at it,
everything seems to be clear and understandable. Normative acts or their pro-
visions recognized as unconstitutional shall become invalid (article 125 of the
Constitution). The decisions of the Constitutional Court shall be obligatory and
directly applicable throughout the territory of the Russian Federation for all bodies
of power, organizations and citizens. Decisions of courts and other bodies based
on acts or individual provisions thereof found to be unconstitutional by the judg-
ment of the Constitutional Court shall not be executed (article 6, 79 of the Federal
constitutional law “On the Constitutional Court of the Russian Federation™).

But what to do in the case when the Federal legislator has not brought the law
into conformity with the decision of the Constitutional Court? Such cases have

11 In detail, see: V.A. Cherepanov, Business and Politics, Stavropol 1997, pp. 26-32.
12 N.E. Taeva, The Rules of Constitutional Law..., p. 79.
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occurred, and we all know about them. In 2004 at the National conference on the
monitoring of legal space and legal enforcement practice B.S. Ebzeev, as a judge
of the Constitutional Court, spoke about eight decisions of the Constitutional
Court not executed by the Federal legislator. Let me quote his words, which as
always are significant, imaginative and convincing. So, at that conference, he
said the following: “The Fathers of the Legislation make this sphere of relations
regulated, as a result of your Silence either forms an inadmissible lacuna and in
essence the Constitution does not act in some part, or there is a situation that
cannot be endurable”13.

Since that time many years have passed, but the situation concerning the exe-
cution of the decisions of the Constitutional Court has not changed for the better!4.
Moreover, this situation gets aggravated because of the recent legislative innova-
tions (2016) about the juridical force of decisions of the Constitutional Court,
according to which is not allowed to enforce a normative act in the interpretation
diverging from its interpretation given by the Constitutional Court (part 5 of the
article 79 of the Federal constitutional law “On the Constitutional Court of the
Russian Federation”). Thereby, the interpretation of the law by the Constitutional
Court is as though “fused” into the content of the legislative norms and becomes
an integral part of them, which can be represented as the following scheme.

Scheme 1. The implantation of the legal positions of the Constitutional Court
in the content of legislation

Decisions of the
Constitutional
Court

13 Proceedings of the Il all-Russian scientific-practical conference “Monitoring of legal space
and legal enforcement practice”, Moscow 2005, p. 69.

14 So, as of April 15, 2015 according to the Secretariat of the Constitutional Court, 36 deci-
sions of the Constitutional Court had not be executed by the Federal legislator // Informa-
tion-analytical report “On execution of decisions of the Constitutional Court of the Russian
Federation adopted in the implementation of the constitutional proceedings in 2014” placed
in the information system “Consultant Plus”.
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This scheme clearly shows that the legal position of the Constitutional Court
as “normative-interpretative provisions™!3 constitute together with the legislative
norms a single normative complex that regulates appropriate social relations. And
any law-enforcement subject, in the event of such collision, should follow the
decision of the Constitutional Court, but not the normative act contradictory to
this Decision.

In this connection, it some acute problem situations are likely to appear in
law enforcement, such as in the case with the Federal law dated 02.05.2012
No. 40-FZ, which established the limits of passive electoral rights, according
to which all the citizens condemned to imprisonment for committing a grave or
especially grave crimes at any time in the past had no right to be elected.

The Constitutional Court, checking its constitutionality, came to the conclu-
sion that in itself the legislative restriction on passive electoral rights on the
basis of previous conviction does not contradict the Constitution. However, these
restrictions are disproportionate to the constitutionally significant purposes and
do not correspond to the Constitution because it has established termless and
undifferentiated restrictions of passive electoral rights!.

In order to implement this Decision, some changes were introduced in the
Federal legislation according to which the termless, i.e. lifelong deprivation of the
passive electoral rights was replaced by its restriction on a certain period (the term
of the criminal record plus some period of time after cancellation of conviction
or its withdrawal)!7.

However, the Federal legislator has fulfilled only one part of the Judgment,
abolishing the perpetuity of deprivation of the right to be elected. The other part,
concerning the elimination of undifferentiated restrictions of passive electoral
rights has not been implemented, although in the opinion of the Constitutional
Court, restriction of passive electoral rights on the basis of a criminal record
should be differentiated depending on the nature and degree of social danger of
the crime and the personality of the convict. it should also be taken into account
what penalty was imposed — a real incarceration or only probation, and for what
period of time the citizen was deprived of liberty.

Thus, there is a very sharp, and not only legal but also political situation when
election commissions, who are under a duty to apply the law only in its interpreta-
tion given by the Constitutional Court, will have to make decisions for themselves
about the differentiated admission to the election of persons who have committed
grave and especially grave crimes, depending on the social danger of these actions

15 L.V. Lazarev, Legal positions of the Constitutional Court of Russia, Moscow 2003, p. 74.

16 The Judgment of the Constitutional Court of the Russian Federation dated 10.10.2013
No. 20-P.

17 Federal law dated 21.02.2014 No. 19-FZ.
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and the personality of the convict.Take, for example, the presidential elections in
Russia. With that said, it turns out that the Central Election Commission of the
Russian Federation may, in its discretion, admit one of the people convicted of
these crimes to the elections, and deny others in their registration depending on
the assigned punishment. Imagine a hypothetical situation when a person serv-
ing suspended sentence with not extinguished criminal record for a heavy crime
submits documents for the registration as a Presidential candidate.

It is obvious that any decision of the Central Election Commission (positive
or negative) taken in such a situation will be challenged by the other, dissenting
party. Under this perspective, our arguments do not already seem to be abstract
scientific theorization, but they move into the sphere of making concrete political
decisions which will be discussed not only in the Russian Federation but through-
out the world community.

In this particular case, it appears that it is necessary to adjust the existing
criminal record qualification by setting its differentiated application depending
on the type and size of the punishment: for example, to establish that under sus-
pended sentence this restriction on passive electoral rights only covers the period
until cancellation of conviction or its withdrawal.

Of course, other options are also possible to differentiate restrictions of pas-
sive electoral rights on the basis of a criminal record, but under any of them such
legislative changes must be taken promptly in order to prevent the occurrence of
an acute political situation when the public authorities will “stumble out of the
blue”, and insufficiently thoughtful decisions can lead to mass protests, which are
quite predictable in such situations.

With this particular case everything seems to be clear. But the fundamental
solution to such problems requires a radical enhancement of the role of the Con-
stitutional Court in strengthening the constitutional legality. Let me explain what |
mean. The Supreme Court of the Russian Federation to ensure uniform application
of the legislation of the Russian Federation shall be entitled to give clarifications
on issues of judicial practice on the basis of studying them and generalization
(part 7 of the article 2 of the Federal constitutional law “On the Supreme Court
of the Russian Federation™).

In the activity of the Constitutional Court the situation is absolutely different.
Consideration of matters in the Constitutional Court is of a declaratory nature, the
powers of generalization and explanation of the judicial practice on its own initia-
tive are not fixed. The Constitutional Court shall consider cases only on the basis
of concrete requests or complaints and in this regard could not initiate a judicial
review selecting at its discretion matters for the constitutional judicial proceedings.

“Because of the rigor of these requirements”, stressed O.V. Romanova, “the
contribution of the Constitutional Court in improving the state rule-making is
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not systematic and regular, but occasional, and depends not on the needs of the
State, but on whether the subjects having the right to initiate proceedings in the
Constitutional Court of the Russian Federation will can realize the need for this
improvement”18,

In this regard, the peculiar constitutional and legal reality has occurred when
the Constitutional Court actually keeps the silence about the non-execution of
its decisions. As a result of such silence some invalid problem situations are
formed, which entails the violation of the constitutional provisions. A periodic
transmission of informational materials (from the Constitutional Court to the Fed-
eral legislator) on the execution, or rather non-execution of the court decisions
does not fundamentally change the status quo, since such materials do not force
anyone to do anything.

In our opinion, the radical enhancement of the role of the Constitutional Court
in strengthening the constitutional legality is possible through an active usage, or
rather a “Renaissance” of the legal institution (hereinafter — the Institution) of the
message of the Constitutional Court, as many times mentioned in the scientific
literature!®.

The Institution of the message of the Constitutional Court, for the consider-
ation of which both chambers of the Federal Assembly may hold joint sittings
(article 100 of the Constitution), has not been made concrete in the Federal con-
stitutional law “On the Constitutional Court of the Russian Federation”.

In the former Rules of the Constitutional Court, adopted in 1995, it was
established that “the Constitutional Court basing on the results of its activities
shall address the Federal Assembly on the situation of the constitutional legality
in the Russian Federation at least once a year” (§ 46 of the Rules). However,
this requirement has not been implemented in the constitutional practice. In the
existing Rules of the Constitutional Court, adopted in 2011, it is only said that
a decision about sending the message of the Constitutional Court shall be passed
in its session, and drafting of the message of the Constitutional Court shall be
fulfilled by the Commission from among the judges, to ensure the operation of
which the working group may be formed.

18 0.V. Romanova, Legal positions of the Constitutional Court of the Russian Federation
according to the problem of the legal regulation of the issues under the joint jurisdiction
of the Russian Federation and its subjects, «Law and legislation» 2002, Ne 2, pp. 22-23.

19" For example: M.A. Mityukov, Methodology of research of the problem of the message of the
Constitutional Court of the Russian Federation, «Constitutional and Municipal Law» 2010,
Ne 12; O.V. Brezhnev, Institute of the message of the Constitutional Court to the legislative
authority: problems of theory and practice, «Russian Justice» 2014, Ne 9; S.A. Tatarinov,
Some issues of modernization of the organization and activities of the Constitutional Court
of the Russian Federation, «Constitutional and Municipal Law» 2012, Ne 9.
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As is known, the Constitutional Court addressed the Supreme Soviet of the
Russian Federation with the Message “On the situation in the constitutional legal-
ity in the Russian Federation” in 1993. Then, the Constitutional Court has never
used this Institution in his activities, which is therefore turned into a “dormant”
constitutional provision.

In my opinion, the solution of different problems emerging in the constitutional
practice as raised in this article and many others is feasible just with the help of
the message of the Constitutional Court addressed to the Federal Assembly. We
believe that the real “Renaissance” of this Institution should be put into practice
by its detailed legal regulation, and not in the Rules of the Constitutional Court
but just in the Federal constitutional law “On the Constitutional Court of the
Russian Federation” itself.

The message of the Constitutional Court, for example, may be taken at its
plenary session in the form of a judgement binding on all the public authorities,
citizens and officials. Such an annual message addressed to the Federal Assembly
might hold the generalization of judicial practice and on this basis — the formu-
lation of generalized legal positions, the analysis of unexecuted decisions with
specific injunctions to the legislator, establishment of “normative-interpretative
provisions” on application of the legislation in situations where there are colli-
sions between the decisions of the Constitutional Court and the normative acts
not brought into accordance with them.

Moreover, it is in this way that the problem with the Federal constitutional
law on the Constitutional Assembly, which is directly named in the Constitution,
but has so far not been adopted in our country, might be eventually decided.
A draft of such a law has been made by Professor S. A. Avakian and put up for
public discussion on the website of the Law Faculty of Lomonosov Moscow State
University29. Tt is hoped that due to the active role of the Constitutional Court
through its annual message it will be able to stimulate the Federal legislator to
draft and adopt this Federal constitutional law defining the procedure of the revi-
sion of the Basic Law, as it should be in a democratic law-governed state, which
was declared by the Russian Federation in the very first article of its Constitution.

RESUME

A direct action of the Russian Constitution and decisions of the Constitutional Court of
the Russian Federation as interconnected foundations of the practice of the enforcement

20 URL: http://www.law.msu.ru/node/21199 (accessed: 07.12.2017).
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of law are considered from the point of view of their immediate regulating impact on
social relations. On the basis of the analysis of concrete cases and legal positions of the
Constitutional Court some problems are marked, and possible ways of their solution
are proposed. The author arrives at the conclusion that any subject of law in case of
a collision between constitutional provisions and rules of any normative act must apply the
Constitution but not the rules of this normative act even if this fact has not yet determined
by the Constitutional Court. In an effort to solve problems arising during the direct action
of the Constitution and decisions of the Constitutional Court active application of messages
of the Constitutional Court is proposed which is marked in the Constitution but does not
apply in the constitutional practice and is needed in detailed legal regulations.
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Introduction

In May 2017 two new federal laws, which broadened territorial opportunities
of realizing the active electoral right, were adopted in the Russian Federation!.
These laws, in the figurative expression of the Chairman of the Central Election
Commission E.A. Pamfilova, allow “to bring people out of this, so to speak, serf
suffrage” (emphasis mine — V.Ch.)2. However, even after their entry into force,
many Russians did not get the opportunity to participate in the elections because
of the existing electoral qualification of residence3. In this article we attempt to
state and investigate this problem of the territorial serfdom of the voters and also
consider some possible ways of its solution.

1 Federal law dated 01.06.2017 No. 103-FZ; Federal law dated 01.06.2017 No. 104-FZ.

2 The Shorthand Transcript of the plenary session of the State Duma, May 19, 2017.
URL:http://cir.duma.gov.ru/docs/duma/302/2783907?QuerylD=6971745&HighlightQu
ery=6971745 (accessed: 21.12.2017).

3 The electoral qualification of residence is considered as the limitation of electoral rights of
the citizens related to the registration at their place of residence.
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Statement of problem

The point is that the Russian citizens (hereinafter — citizens) under a general
rule have an active electoral right in the territory of the electoral district where
they are registered by place of residence. Due to the fact that the territory of the
electoral district is divided into some electoral precincts, the district “attachment”
of the citizens is supplemented by their “attachment” to a particular precinct at
which they are included in the list of voters.

Thus, everyone shall possess their active right exactly within the electoral
district where they are registered by place of residence, and if on the voting day
they are outside the electoral precinct in which they are included in the lists of
voters, but within the limits of this district or even outside the district, they should
be given the opportunity to vote in this election (let us call it a general norm).

Previously this opportunity was provided by early voting or using absentee
certificates. Now, after adopting the new laws, in two types of elections — presi-
dential and regional ones — those voters who are on the voting day within the
territory of the electoral district where they are registered by place of residence,
but outside their electoral precinct, have a right to vote at their location according
to the procedure established by the Central Electoral Commission.

This mechanism, replacing early voting and absentee certificates, as noted, is
already installed in the presidential elections, and for its application in elections
of the regional authorities (hereinafter — regional elections) it is necessary to
make changes in the laws of the subjects of the Russian Federation (hereinafter
— regional laws). Consider what is changing in the way these types of elections
are carried out in connection with adopting the new laws.

Presidential elections shall be conducted in one federal electoral district com-
prising the entire territory of the Russian Federation. Voters living abroad shall
be regarded as being included in the federal electoral district. In this connection,
the Russian citizens who are not limited to other election qualifications shall be
entitled to participate in presidential elections and now can vote at any electoral
precinct at their location. This means that if on the voting day our citizens are out
of their registration place of residence, they might come to any electoral precinct
in any settlement of Russia and use their constitutional right to participate in the
elections of the Head of the State without early voting or using absentee certifi-
cates. With that said it is possible to believe that in the presidential elections the
territorial serfdom is really eliminated completely.

The use of such a mechanism in the regional elections (after it is estab-
lished by the regional laws) will also allow the people to vote at any electoral
precinct, of course, subject to their presence in the territory of the electoral
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district*. Thereby, and in the regional elections the conditions for “precinct eman-
cipation” of voters within the electoral district at the place of residence are really
created.

However, if citizens live factually outside the electoral district where they are
registered at the place of residence, the legislative innovations for the implemen-
tation of their active electoral right shall not be applied. According to the above
general rule they shall possess an active electoral right on the registration place
of residence and have the opportunity to vote there when in that territory the
regional and municipal elections are conducted.

In this connection let us ask a question whether these citizens have the oppor-
tunity to participate in the elections conducted in the territory where they in fact
live. This question seems to be a serious matter because a significant number
of people live factually not where they are registered at the place of residence.
Therefore, they study and work, participate in public life and pay taxes in other
federal subjects and municipalities which are often located at a considerable dis-
tance from the registration place of residence. Their number, according to the
calculations by the Central Election Commission ranges from 5 to 15 million
peopled, and an active electoral right might be provided to them in the territory
of their factual residence by laws governing concrete elections: the federal laws
— for federal elections; the regional laws — for regional and municipal elections
(let us call it a special norm). Consider how these provisions are applied in dif-
ferent types of elections.

Let us start with the federal elections of the President and deputies of the State
Duma. In the presidential elections, as noted, the general norm is applied, and the
special norm does not extend onto them. Elections of deputies of the State Duma
are conducted according to a mixed electoral system (225 deputies are elected by
a majority system with forming single-mandate districts and 225 members — by
the proportional system with forming a federal electoral district). Citizens are
included into the voter list automatically when their place of residence is within
a particular electoral precinct or at their personal application subject to their regis-
tration at place of temporary stay in the territory of this precinct not less than three
months before the voting day. Thus both general and special norms determining
the territorial limits of an active electoral right are applied in these elections.

In this connection, all the citizens registered at the place of residence or place
of temporary stay within the concrete electoral precinct have the opportunity to
take part in the vote on the elections of deputies to the State Duma. However,

4TIt is obvious that, for example, in Moscow, the inhabitants of other regions will not be able
to participate in the elections of their regional Governor.

5 URL: http://cikrf.ru/news/cec/2017/04/26/03.html; http://www.lpgzt.ru/aticle/62188.html
(accessed: 21.12.2017).
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those citizens who have not passed any registration in the territory where they
live factually are not entitled to vote there. And there are a lot of such people in
Russia due to the significant internal migration of citizens and because many of
them, for instance carrying out their labor activity outside their place of residence,
do not pass the registration where they live factually for various reasons.

A peculiar and not simple situation has emerged in the regional and municipal
elections, because when they are conducted, an active election right, as mentioned,
might be provided (by regional laws) to citizens whose registration of the place of
residence is located outside the electoral district. Such a model of legal regulation
based on juridical permission does not constitute the duty of the regional legislator
to do so. For this reason, an active electoral right in said elections might be given
to these citizens depending on the will of the regional legislator. Thus, a solution
to the issue of one of the most important constitutional rights, guaranteed by the
Basic Law of the Country, is left to the discretion of federal subjects not all of
which have used such powers. In some regions the laws stipulate the possibility
of including in the voter lists some categories of citizens whose registration of the
place of residence is located outside the electoral district, while in others — they
are not admitted to.

So, in the Stavropol Territory a rigorous electoral qualification of residence
has been established: only the voters who are registered at the place of residence
in its territory might participate in regional elections, and all the others do not
possess this opportunity.

In the Altai Territory while conducting regional and municipal elections an
active election right was given to the citizens whose registration of the place
of residence is located within the electoral district. However, apart from this,
the fact of temporary stay of a citizen in the territory of this precinct might be
considered as the basis for including citizens in the voter lists. In this connection
in the regional elections (elections of the Legislative Assembly and the Governor
of the Altai Territory) the students enrolled in full-time education and registered
at the place of stay in the hostel or at the location of the educational institution
are included in the voter lists.

Consider on this example the student participation in voting. In doing so it is
necessary to highlight among all the students those who are registered at the place
of residence in the city where the higher education institution is located and those
who are registered at the place of residence in other localities. Such nonresident
students, on the other hand, can be divided into three groups:

» registered at the place of temporary stay in hostels;

» registered at the place of temporary stay in rented apartments;

» not at all registered at the place of temporary stay in the city where the higher
education institution is located.
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With respect to nonresident students there occur at least two problematic
issues. The first is that in the regional elections only those nonresident students
who are registered by the place of temporary stay in hostels might vote, while
other categories of nonresident students are not given this opportunity. The second
issue is that non-resident students who are registered at the place of temporary
stay in hostels might be included in the voter lists only in regional elections. In
the municipal elections such possibility has not been provided for, and all non-
resident students are not entitled to participate.

In Moscow in conducting regional and municipal elections an active elec-
tion right has been also given to the citizens whose registration of the place of
residence is within the electoral district. Students studying full-time might be
included in the voter lists only upon their registration at the place of residence
in the hostels (at the location of educational institutions), although the order of
registration established in our country stipulates their registration in the hostels
at the place of temporary stay.

There are a huge number of Russian citizens from all parts of our country
who live factually in Moscow without registration at the place of residence in its
territory and because of it they are not be entitled to participate in elections of
the Mayor of Moscow, municipal deputies and deputies of the Moscow Duma.

These are migrant workers (from among Russian citizens) and nonresident
students, as well as many other Russians. They include even those people who
believe themselves Muscovites and who work and are constantly situated in Mos-
cow, but are registered at the place of residence in the Moscow Region.

All of them take part in industrial, cultural and psychological relations, uniting
the inhabitants of Moscow into a single socio-territorial community. However,
despite all the involvement in this collective association, they are excluded from
the formation of elected bodies of its power. Such a situation takes place not only
in Moscow but also in other regions of our country. Of particular concern is the
fact that thousands of nonresident students who acquiring an active election right
upon attaining the age of majority far away from home, have no real opportunity
to participate in municipal and regional elections. This “ousting” of the students
from participation in managing the state affairs creates real conditions for the
emergence of the electoral absenteeism, which has been so much discussed lately.

The list of such examples could go on. However, it is clear that the existing
electoral qualification of residence leads to a situation when a significant number
of citizens living not where they are registered at the place of residence have
no opportunity to exercise their active election right in different types of elec-
tions conducted in the territory where they live factually. Moreover, in connection
with the remoteness from the registration place of residence many of them are
unlikely, at least for financial reasons, to decide to go there to vote in the regional
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or municipal elections. As a result, such voters for reasons beyond their control
have no real opportunity to participate in voting, although the State guarantees
the equality of their rights regardless of their place of residence (part 2 article 19
of the Constitution).

With that said, we reckon it possible to believe that the sharp contradiction
between the constitutional guarantees of the right of Russian citizens to elect their
representatives to the public authorities and the impossibility of its implementa-
tion for many of them in connection with the existing electoral qualification of
residence has arisen in our country. This contradiction constitutes the problem of
the territorial serfdom of the voters, which has not been solved completely by
new federal laws®.

Seeking solutions to the problem

Let us start with considering the constitutional model of democracy, reveal-
ing the origin and functioning of all the public authority in our country in its
relationship with the Russian people. This constitutional model, as known, is
based on the principle of “people’s power”, according to which the bearer of
sovereignty and the only source of power in the Russian Federation is its multi-
national people (hereinafter — the people, the Russian people). The people shall
exercise their power directly, and also through the bodies of state power and local
self-government. The supreme direct expression of the power of the people shall
be the referendum and free elections (article 3 of the Constitution).

In the doctrinal interpretation of the constitutional model of democracy made
in our research it is justified that some theoretical provisions need further scien-
tific discussion in the framework of this article, which include the following’.

1. The source of public power is a subject of law possessing the legal possibili-
ties to constitute as all the system of public power itself through adopting the
constituent document (Constitution, Charter), and concrete bodies of public
power through elections.

6 In the theory of social cognition the problem is understood as some contradiction requiring
its solution; the problem is regarded as its special form. See: A.G. Zdravomyslov, Method-
ology and procedure of sociological research, Moscow 1969, p. 36; V.A. Yadov, Strategy
of sociological research, Moscow 1998, pp. 71-74; The hand book of sociologist, Moscow
2015, pp. 112,113.

7 V.A. Cherepanov, Source of state power of a subject of the Russian Federation: the prob-
lem and seeking of its solution, «Comparative Constitutional Review» 2015, Ne 6 (109);
V.A. Cherepanov, On people power in Russia: continuation of discussion, «State and Law»
2014, Ne 1; V.A. Cherepanov, The reform of the state power in the subjects of the Russian
Federation, «Law and Legislation» 2005, Ne 4.
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2. The source of power of the Russian State as a whole (source of federal power)
are all the Russian people, the source of power of a subject of the Russian
Federation (source of regional power) — the people of the subject of the Rus-
sian Federation as a part of the Russian people and the source of munici-
pal power — the population of the municipality just as a part of the Russian
people.

3. The constitutive power of the people consists in people making direct deci-
sions on the most important issues of the state life. These decisions are bind-
ing, they do not require any additional approval or further legitimization,
while the basic forms of the constitutive power are referendum and free elec-
tions.

4. The people exercising constitutive power act as a single holistic social organ-
ism, some kind of a juridical person (juridical creature) that enters into general
legal relations on constituting all the system of public power by referendum,
and concrete bodies of public power through elections. Based on these general
legal relations there appear concrete legal relations concerning participation
in the referendum and elections, the subjects of which are concrete citizens,
forming in their totality all the Russian people or part of them, living in
a certain area.

When considering selected provisions in their systematic interconnection, it is
possible to believe that the citizens have the right to elect their representatives in
bodies of public power solely because of their belonging to the Russian people,
the only who possess the constitutive power. Here, the idea might be helpful
of the people as a public territorial collective (association) being a source of
power of the corresponding publicly-legal formation which was developed by
V.E. Chirkin3.

Then the citizens have the right to elect in connection with their involvement
in the concrete public territorial collective. Thus, an active electoral right of the
individual citizen is derived from the constitutive power of the people as a whole,
and a citizen has an active electoral right, not as a separate single physical entity,
but only as a member of the territorial public collective, which, being the source
of power of the relevant publicly-legal formation, constitutes its own elected
bodies of power.

From this it follows the important methodological conclusion that an active
electoral right consists in the juridical possibility of members of the territorial
public collective to constitute elected bodies of his power.

8 V.E. Chirkin, Publicly-legal formation, Moscow 2013, pp. 13-50; V.E. Chirkin, Territorial
organization of public power, Moscow 2017, pp. 42-59.
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Then in any elections an active electoral right should be given to all the
members of the relevant territorial public collective who are not limited by other
electoral qualifications. Moreover, the State, guaranteeing its citizens the exercise
of this constitutional law, is obliged to create conditions for its implementation
regardless of where they are on the voting day and in what territory their registra-
tion place of residence or temporary stay was.

If our arguments are valid (and against them there are no visible principal
objections), then to solve the problem of the territorial serfdom it is necessary:

+ at first to determine a set of clearly and unambiguously fixed indicators under
which we can reasonably claim that the citizens belong to the concrete public
territorial collective;

» subsequently — to give the active electoral right to those who comply with
such benchmark indicators.

Let us try to gain an understanding of these not simple matters.

In sociological science, as known, the people is regarded as a socio-territorial
community united by sustainable economic, political and psychological connec-
tions and relations®. Therefore, participation in such social relations that bind
people together in a holistic social organism might testify to their belonging to
this community. At the same time, the empirical indicators of the involvement
in the abovementioned collective association could not be the same in different
publicly-legal formations.

So, when considering the whole Russian country as a publicly-legal forma-
tion, and all the Russian people as a public collective, which is the only source
of power, we ought to consider the participation of citizenship of the Russian
Federation in legal relations, i.e. the juristic fact of the Russian citizenship, as
a benchmark indicator of the involvement of anyone person in such public col-
lective.

Then in all federal elections an active electoral right should be given to all the
Russian citizens who form in their entirety the public collective called the Russian
people. And it must be done regardless of their presence in any part of the Earth
where they are on the voting day and their registration at the place of residence
or temporary stay. In the presidential elections, as noted, with the adopted new
laws the territorial serfdom is really eliminated completely. To overcome it in
the elections of deputies of the State Duma we consider it is necessary, as was
done with respect to the presidential elections, to provide an opportunity to all
the Russian citizens to decide themselves and at their own discretion where they
might exercise their active electoral right, and, in this respect, to legislate the order

9 G.V.Osipov, L.N. Moskvichev (eds.), Sociology. The Foundations of the General Theory:
the Textbook for high schools, Moscow 2002, pp. 298-305.
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according to which Russian citizens are included in the voter list automatically
when their registration place of residence is within a particular electoral precinct
or at their personal application at any electoral precinct at their location on the
voting day.

In the regional and municipal elections the situation is quite different because
the fact itself of finding everyone on the voting day in the territory of the particular
federal subject or municipality is not yet the evidence of their belonging to the
appropriate regional or municipal public collective. As criteria of such membership
(in addition to the juristic facts of the registration of residence or temporary stay)
it is possible to consider their involvement in industrial relations in the territory of
the appropriate publicly-legal formation because such relations, as a basic kind of
strategic relationships, bring people together in a coherent territorial community.
Among them, first and foremost, it is necessary to allocate labor relations and
relations in the sphere of education (educational relations).

In this connection, we believe it is necessary to set at the regional and
municipal elections such an legal order according to which Russian citizens are
included in the voter list automatically when finding their registration place of
residence within a particular electoral precinct or at their personal application at
the electoral precinct where are their place of temporary stay, working or location
of the educational institution where the voters receive full-time education. In our
opinion, such a legal order should be established not by regional but only by
federal law.

Conclusion

In summary, we note that a conceptual approach proposed in this article allows
to look at the formulated problem somewhat differently, since according to the
author’s concept, the citizens have an active electoral right only as members of the
territorial public collective, which, being the source of power of the publicly-legal
formation, constitute their own elected bodies. Then enrolment in the number of
voters is determined by the involvement in public relations on the territory of the
elections and the territorial localization of a citizen is only one of the possible
indicators of such involvement, and in some cases not the most important of them.

The legislative embodiment of these proposals, in our opinion, will contribute
to creating a legal foundation for the free implementation of the citizens’ active
electoral right regardless of their territorial localization and thereby it will allow
to solve the problem of territorial serfdom of the voters completely.
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RESUME

In May 2017 two new federal laws, which broadened territorial opportunities of realization
of an active electoral right, were adopted in the Russian Federation. However, these laws
did not solve completely the problem of the territorial serfdom of the voters, because
a significant number of Russians who are not living where they are registered do not
possess an active electoral right in the territory of their factual living. Many of them do
not also have any opportunity to participate in regional and municipal elections in the
registration place of residence because of its remoteness from the place of their factual
living. As a result, a real contradiction between the constitutional guarantees of the
right of Russian citizens to elect their representatives to the public authorities and the
impossibility of its implementation for many of them in connection with the existing
electoral qualification of residence has arisen. This problem is stated and investigated,
and some possible ways of its solution are considered in the article.
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The anti-corruption protests of 2017 raise questions regarding the pro-
activeness of Russian society, its civic maturity and readiness for political
change. In attempting to answer these questions it would be of value to remem-
ber how the demands of citizens vis-a-vis those in power have evolved since the
end of the 1990s up to the present time. We shall also describe the nature of the
protests in the past and now, investigate their scale, and on this basis determine
the potential of the protest movement in Russia. In enquiring whether the protest
situation in Russia is likely to develop we should refer to the view shared by
many sociologists and political scientists? that Russian society is apathetic. It
is worth looking at this closely, and then pointing to those factors that prompt
a society which is considered to be apathetic to overcome its passivity and
conformist tendencies.

I The article was written with financial support National Center of Science in Poland. Grant
no 2015/19/B/HS5/02516, «Wspolczesna Rosja: migdzy autorytaryzmem a totalitary-
zmemy.

2 A. Makapkun, A. Kemres, JI. Bonkos, T. Manesa, [louemy poccutickoii énacmu 6bic00Ha
anamus 8 obwecmae, http://www.dw.com/ru/moueMy-pocCUiiCKO-BIaCTH-BBITOIHA-AMIATHS-
B-00mecTBe/a-19566316 (accessed: 10.07.2017).

196



From political apathy to mobilization — the sources, dynamics and structure...

The apathy of Russian society

On an axis with the binary opposites “apathy vs. political activity”, Russian
society is definitely closer to political apathy, which expresses itself through pas-
sive acceptance of the policies of the ruling elite and a general unwillingness
to involve itself in the country’s socio-political affairs. The apathy of Russian
society is strengthened by Russia’s authoritarian political system and, on the other
hand, an authoritarian political system increases the apathy of society. The strong
position of the president and, at the same time, depriving parliament of the pos-
sibility of making key decisions play a direct role in making the society apathetic,
a society that prefers passive approval of the will of the ruling elite.

When describing the regime Karin Kleman uses the term “imposed power™3,
which refers to power based on coercion, intimidation and the co-optation of those
who demonstrate their loyalty. This is a type of power “over”, rather than “with”
citizens, a power which strengthens the strong political alienation of society.
“Ordinary people do not believe that they can somehow influence those in power,
but on the other hand they have the deep conviction that those in power should
not interfere in their private lives”. It became clear very quickly that the collapse
of the USSR and the coming to power of “a new democratic elite” did not change
very much as far as the role and significance of society and its influence on the
authorities were concerned. According to Kleman, the society very quickly lost
the power of social protest. Disillusioned by the ineffectiveness of their protests
they returned to their private lives, to the problems of everyday survival’. In 1997,
of those who “found their level of poverty unbearable” 46 percent were prepared
to take part in protests. More than half of the most frustrated would not take part
in a protest as a means of attempting to solve their everyday problems. The most
important reason was neither health problems nor age, but a lack of trust in the
effectiveness of this type of initiative®. When asked if they would wish to take

3 K. Kneman, TToovem 2padicOanckux npomecmuuvix OBUNCEHULL 6 3aKPbLMOLL NOAUMUYECKOU
cucmeme: NOMEHYUATLHBIN 861308 2OCHOOCMBYIOWUM eracmubim omuowenusm?, http://
www.isras.ru/files/File/publ/Vyzov_vlast otnosch_Kleman.pdf, p. 5, (accessed: 14.06.2017).
See also A. Oleinik, 4 Taxonomy of Power Relationships and its Applications to the Russian
Case, a paper from the meeting of the International Network of Experts on the Issues of
Administrative Reform in Post-Soviet Countries, Memorial University of Newfoundland,
26-29 August 2006.

4 K. Kiteman, IToovem epajricOancKux...

See more: K. Clément, L action politique a la base au travers des manifestations a Moscou
de 1987 a nos jours. Mémoire de DEA, sous la direction de M. Wieviorka, EHESS 1994,
p- 150.

6 B.A. Slnos, C.I. Kiumosa, N.A. Xamuii, 1. A. Kiumos, A.B. Kunc6ypckuii, M.H.Tonasnos,
K.M. Knement, Coyuanvras 6aza noodepicku pepopm u nOMEHYuanr maccosoeo npo-
mecma, [B:] M.K. TopumikoB (pex.), Poccus 6 2nob6anbhbix npoyeccax: NOUCKU NEPCnex-
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action if their material status deteriorated, 49 percent of respondents answered
that they would look for additional work, 21 percent responded that they would
obtain a loan and 13 percent said that they would take part in a protest. The
prevalence of the inclination to adapt rather than protest was characteristic of the
1990s, when the majority of Russians were focused on the question of survival
in difficult economic circumstances’.

Sociologists who work on Russian society refer to so-called informal con-
tacts, or ties that hold together a group of “one’s own people”, or a micro-group
based on mutual trust. Interpersonal solidarity wins out against so-called “com-
mon issues”, ignoring the existence of good citizens’ attitudes, or general respect
for state institutions and the dominant norms because the leader of the group
frequently imposes their own unofficial laws and principles®. Micro-networks
or micro-groups help to solve individual problems of members of the group,
although these are very different from public issues or problems, and are often
incompatible with the so-called common good. One should add that group-internal
solidarity makes the development of associations difficult and minimizes the like-
lihood of members becoming involved with voluntary organizations. “So this type
of solidarity, writes Karin Kleman, prevents people not only from taking collective
action, but also from implementing their rights and responsibilities as Russian
citizens acting, even to a small degree, as good Russian citizens™.

This view is also shared by the director of the Levada Center, Lev Gudkov,
who writes that “the apathy of citizens and their lack of involvement in politics
stems from the fact that civil society is not developing quickly enough, from the
acceptance of civil practices, laws and freedoms, from the creation of opportuni-
ties to join associations, and also from the emotional alienation of voters from
those in power”10. The so-called culture of non-participation is reinforced by the
Kremlin, which successfully blocks the appearance of a grassroots civil society
through (i) repressive laws which target non-governmental organizations or those
citizens who wish to demonstrate, (ii) depriving inhabitants who request to hold
referenda of the opportunity to do so, (iii) increasing control over mass media,
(iv) ,,concreting over” the political scene, thereby making it impossible to fill it
with new actors, and also (v) by creating an “official civil society”, in which a key
role will be played by the Civic Chamber of the Russian Federation. Despite the

muewt, Mockpa 2008, c. 98, http://www.isras.ru/files/File/publ/global/Socialnaya baza.pdf
(accessed: 17.08.2017).

7 Ibidem, p. 98.

8 K. Kneman, Iloovem epasxicoanckux..., p. 4.

9 Ibidem.

10 B.A. SInos, C.I. Kiiumosa, U.A. Xamuii, 1.A. Kitumos, A.B. Kunc6ypckuii, M.H. Tomanos,
K.M. Knement, Coyuanvhas 6asza..., pp. 85-101.
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high level of dissatisfaction with the ruling elite in the Russian society, this dis-
satisfaction remains amorphous and diffuse. Furthermore, the repressive policies
of the government aim to prevent certain groups or social ties from forming so
as not to allow civil society to consolidate itself. In the case of Russia one can
speak of a system with a high degree of centralization that keeps society in a state
of fragmentation and atomization!!.

The path to protests

In their book From Citizens to Activists: Emerging Social Movements in Con-
temporary Russial?, Karin Kleman, Olga Miryasova and Andryej Demidov con-
sider the process of change in people’s ways of thinking and acting to be one of
the most important elements in a citizen’s transformation from citizen to activist.
This process appears when a person is confronted with problems or hurdles of
a collective nature, which they feel so strongly that they start to doubt whether
the current order can be described as “normal”. This person’s opinions, ideas and
values change as they attempt to solve the problem, and at the same time new
ways of interacting develop. The main factors that prompt the individual to action
are contact with overt injustice, the formation of a team of like-minded people,
a strong emotional resonance, a change in the way one sees oneself and others,
and also the initial effects of the action undertaken!3.

The first step in the formation of a social movement is a feeling of being
threatened, linked to one’s own life circumstances (people are rarely mobilized
in the name of “the good of all mankind”). In a community as far removed from
politics as Russian society, collective action must take people’s everyday problems
into account in order to have a chance of developing and becoming attractive to
a Russian citizen!4. The next stage is realizing that it is impossible to solve this
problem on an individual level. This is followed by a confrontation with the state
and disappointment resulting from a lack of will on the part of those in power to
solve the problem peacefully. Then comes the time for collective protest.

One more important factor to which Kleman pays attention is the significance
of the leader who organizes collective action. Without a person with initiative,

11 JI. T'yakoB, Haodesxcovl Ha mo, umo ¢ MOROObIM NOKONEHUEM 8Ce UBMEHUMCS, OKA3AIUCh
Hawumu umosusmu, http://www.forbes.ru/mneniya/324693-lev-gudkov-nadezhdy-na-chto-
s-molodym-pokoleniem-vse-izmenitsya-okazalis-nashimi-illy?page=0%2C2 (accessed:
01.09.2016).

K. Kieman, O. Mupsicoa, A. Jlemunos, Om obwvisameneil k akmusucmam 3aposcoaro-
wuecs coyuanvhvle osudicenus 8 cospemennoli Poccuu, Mocksa 2010.

13 Ibidem, p. 632.

14 K. Kieman, IToovem epascoanckux..., p. 8.

12
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a protest — even if it arises in accordance with the stages mentioned above — will
remain passive. The leader plays a vital role in creating a network of contacts
when the society, or specific groups of the, is first being mobilized. It is them
who show that remaining within the circle of one’s own people and submitting
to the decisions of those in power is not the only course of action, and they
suggest collective action as an alternative. The leader is viewed by the group as
trustworthy, articulate, socially mobile, having organizational skills and a broad
network of contacts, and they are fully conversant with the law. By the same
token they have a considerable social capital at their disposal. This view concern-
ing the significance of a leader who inspires people to action and is in a posi-
tion to organize demonstrations with thousands of participants chimes with the
words of sociologist Stephan Goncharov from the Levada Center, who writes
that “a growth in the potential for protest usually occurs after the beginning of
protests, when the reason for the protests has become known in the public sphere.
Nobody is prepared to protest alone, but when the most pro-active people go out
onto the streets the psychological barrier to taking part in the demonstrations is
reduced and others join them”!5.

The protest situation in Russia

An analysis of today’s protests requires a retrospective consideration of the his-
tory of demonstrations in Russia up to the present time, taking account principally
of the changes which have occurred in the protest movement since the fall of the
USSR. It would be fruitful to consider the views of an American political scientist,
Graeme Robertson, who works on protests in Russia and compares demonstrations
in the 1990s to those that have taken place since 2000. He proves that the protests
of 2011/2012 were a justified continuation and expected consequence of earlier
demonstrations that occurred during Vladimir Putin’s first two terms in officel®.

Robertson finds several factors which distinguish the Russian protests of the
1990s from those that took place in Putin’s Russia. He focuses on the nature of
the demands, the programme and the location of the protests.

Above all, the nature of the demands of the protesters has changed. In the
1990s, during the prolonged economic crisis, the demands of the protests con-

15 Levada, Poccusine 2omosbl npomecmosams monvko 3a komnanuto, https://www.levada.
ru/2015/09/16/rossiyane-gotovy-protestovat-tolko-za-kompaniyu (accessed: 14.06.2017).

16 Greene and Lankina write that the 2011/2012 protests came as a surprise for the gov-
ernment and the citizens themselves; S.A. Greene, Beyond Bolotnaya: Bridging old and
new in Russia’s election protest movement, «Problems of Post-Communism» 2013, Ne 2,
p. 40-52; T. Lankina, Daring to protest: When, why, and how Russia s citizens engage in
street protest, KPONARS Eurasia» 2014, Ne 333,
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cerned economic issues, for example the payment of outstanding wages. As many
as 72 percent of all protesters’ demands concerned such unpaid wages!”. Over
the course of the first two terms of Putin’s presidency, the demands generated by
the economic crisis gave way to a significant extent (although not completely) to
issues that were a consequence of growing frustration surrounding the economy
and society, which were transforming rapidly. Questions of judicial and ecologi-
cal reform and demands for the ruling elite to take effective action against cor-
ruption, as well as other more abstract issues concerning citizens’ and workers’
rights started to play a greater role. Breaches of the law and violence towards
journalists and artists who criticized the Kremlin’s policies contributed to this to
a large extent. Only 6 per cent of demands made by protesters concerned unpaid
wages. However, sociological data show that the majority of protesters support
authoritarian leadership more frequently than democracy. Busygina and Filippov
claim that a broad opposition coalition which supports democracy in Russia is
impossible because of the citizens’ fear of the unequal and dishonest redistribu-
tion of goods, which is a consequence of all political reforms!3. The tendency
described above regarding the development of the protest movement in Russia
shows transformations in the Russian society when Putin is in power. It is possible
to distinguish the effects of a social contract that relies on Russians playing a part
in the redistribution of profits from the sale of oil in exchange for supporting the
actions of the Kremlin and not interfering in politics. During the first two terms
of Putin’s presidency Russians seemed to be satisfied with their financial situation.
That part of society, which in addition to an improvement in their standard of
living expected Russia to be modernized and expected her citizens to be treated
subjectively, attempted to express their dissatisfaction with the ruling elite through
protests. At the same time, the slogans of the protesters focused mostly on a call
for the rule of law, and not democratization of the country.

A key element of the 2011/2012 protests was the fraud that characterized the
2011 elections to the Duma, although according to Robertson this should be inter-
preted in the broader context. This is necessary in order to answer the question as
to why it was not until 2011 that people began to protest against dishonest elec-
tions, while they also took place in 2003 and 2007. In elections before 2011, even
though irregularities were noticed, they were interpreted as follows: “Life has got

17" G. Robertson, The Protesting Putinism. The Election Protests of 2011-2012 in Broader
Perspective, «Problems the Post-Communism» March-April 2013, p. 20.

18" S. Rosneberg, The “Colorless” Protests in Russia: Mixed Messages and an Uncertain
Future, (in:) E. Arbatli, D. Rosenberg (eds.), Non-Western Social Movements and Par-
ticipatory Democracy, Springer International Publishing 2017, p. 20. See: 1. Busygina,
M. Filippov, The calculus of non-protest in Russia: Redistributive expectations from politi-
cal reforms, «Europe-Asia Studies» 2015, Ne 2, 209-223.
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better, so who cares if they are dishonest?”’19. Thinking in such categories reflects
a consensus between society and state described by Mirostaw Marody, according
to which the state has ceased to be a value in and of itself, but is perceived above
all through the prism of its capability and effectiveness at solving social problems
and fulfilling the needs of society?0. Nevertheless, from the perspective of the
Russian society this consensus ceased to be valid in 2011. The increasing pride
and impunity of those in power and the objective treatment of society resulted
in the electoral fraud of 2011 being interpreted as a mere drop spilling out of the
Kremlin’s overflowing chalice of arrogance and has ignited protests?!.

As far as the location of the protests is concerned, in the 1990s they erupted
in various regions, depending on the level of citizens’ dissatisfaction with the
social policy of the local administration or employers. During Putin’s presidency,
the capital has become the main location for protests against the regime as well
as the creation of human capital (primarily the developing middle class, who
form the basis of civil society), essential for the December protests of 2011/2012.
Although these resources were not sufficient for democracy, they nonetheless
constitute an essential element for future democratic development?2. This shift
in location and the nature of the demands has been deemed to be proof that an
engaged, thinking middle class is developing who wish to be treated subjectively
and are aware of their civil rights23.

The next change concerning the protests that Robertson notices is the largely
symbolic nature of protests under Putin (the performance given by Pussy Riot or
the protests of the Society of Blue Buckets), compared to the direct blockade-type
protests and the hunger strikes etc. during Boris Yeltsin’s time in office. Robertson
emphasizes that this change is a consequence of the fact that, compared to the 1990s,
those in power have at their disposal a greater range of means of counteracting hun-
ger strikes, blockades and other direct protests?*. The symbolic form of protest has
therefore become an attempt to counteract repression on the part of defense and law
enforcement institutions. It seems that this type of protest, in a situation where control
over society is being increased and authoritarian rule is developing, has become the
only alternative means for specific groups to fight for their political subjectivity and
to gain influence over the decisions of those in power.

19 G. Robertson, The Protesting Putinism..., p. 21.

200 M. Marody, Jednostka po nowoczesnosci, Warszawa 2014.

21 D. Volkov, Protest rallies in Russian in the end of the 2011 — beginning of 2012: demands
for democratization of political institutes», «Vestnik Obshchestvennogo mneniia» 2012,
Vol. 2, pp. 73-86.

22 G. Robertson, The Protesting Putinism..., p. 21.

3 A. Kolesnikov, The Russian Middle Class in a Besieged Fortress, http://carnegie.
ru/2015/04/06/russian-middle-class-in-besieged-fortress-pub-59655 (accessed: 13.07.2017).

24 G. Robertson, The Protesting Putinism..., p. 18.
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The period between 2012 and the anti-corruption protests of 2017 was the period
that witnessed the annexation of Crimea and its consequences in the form of growing
support for Putin’s policies on the one hand and, on the other, sanctions imposed
by the West in addition to the economic crisis. This crisis resulted from a fall in
the cost of oil and countersanctions. It caused a dramatic decline in the standard of
living of Russians. During that time, protests were limited to anti-war marches by
the opposition, individual demonstrations in several Russian cities (in defense of
a park in St. Petersburg, or independent television in Tomsk) and also a lorry drivers’
strike. However, none of those protests affected the whole of Russia?3. Denis Volkov
stresses that in order to become mass protests there must be widespread dissatisfac-
tion with the situation in the country and the policies of its leader. In 2005 and 2011
the situation of protest manifested itself partly through a 33 per cent drop in support
for the ruling elite. In just one year, Putin’s support rating fell from 86 per cent to
65 per cent (from December 2003 to January 2005). Over the period between 2008
and December 2011 the number of people who accepted President Putin’s policies
fell from 88 per cent to 63 per cent. This was a result of the 2008 financial crisis.
Polls indicated that at that time the majority of the residents of Russia had a feeling
of uncertainty, disorientation and anxiety about the future26. According to Volkov, if
the Russian leader’s support rating falls to a dangerous level of 60—65 per cent, this
means that the many frustrated and disgruntled citizens have grown in strength and
that critics of the Kremlin are being listened to willingly. When a large section of
society is disgruntled, any incident may cause open opposition. On the other hand,
of course, it is difficult to judge what can bring about dissatisfaction in a society. As
a result of the fall in the standard of living of Russians in 2014, many journalists
and commentators on Russian politics expected a fall in support for Putin’s policies.
However, this did not happen. Dissatisfaction with the policies of those in power
can build up gradually and only when it has reached a certain level does it begin to
contribute towards increasing protest sentiment.

Anti-corruption demonstrations
— a new stage in the protest movement?

In 2017 a film made by the Foundation Against Corruption “Don t call him
Dimon™? turned out to be inflammatory. It shows the prime minister of Russia,
Dmitri Medvedev’s hidden fortune as well as corruption at the top of the Kremlin

25 D. Volkov, Does Russia’s Protest Movement Have a Future?, https://imrussia.org/en/analy-
sis/nation/2 184-does-russias-protest-movement-have-a-future (accessed: 12.06.2017).

26 Ibidem.

27 On vam ne Dimon, http://www.imdb.com/title/tt6679360 (accessed: 21.12.2017).
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elite. When analyzing the anti-corruption protests of 26th March and 12t June 2017
it is necessary to indicate the extent to which they differed from the 2011/2012
protests and the extent to which they are a natural continuation.

Certainly one of the most frequently cited arguments intended to confirm
the uniqueness of the recent protest movement concerns the participation of
young people. It is worth noting that as early as 2012 political scientists and
sociologists drew attention to the participation of many young people in the
2011/2012 protests, who used the Internet and expressed themselves on social
media28. “Hipsters—twenty-something, young, cosmopolitan urbanites”2?
replaced “crowds of impoverished elderly people”, who formed the core of
previous Russian demonstrations30. In 2017 the participation of young people
was widely written about by political scientists, sociologists and journalists. The
chairman of the Supervisory Board of the Institute of Demography, Migration
and Regional Development, Yuri Krupnov, acknowledges that the participation of
young people in a protest march is phenomenally important, an objective trend
that has matured. “The voice of the smartphone generation is being heard, this
generation is growing at a time of relative stability, experiencing boredom and
because of this demanding new stimulation. The drabness of life and the thirst for
such stimulation has turned them towards protesting against those in power. The
government only offers young people “inflated images” and “lies from morning
till night”. The rather too bureaucratic format of young people’s organizations
of the type “Ours”, or the “Seliger” project, has not proved to be successful, but
unlike their parents young people feel that they have nothing to lose3!.

After the protest of 12th June 2017 the journalist Andrey Loshak described
this situation as follows: “This is a physiological protest by the young against an
infirm, cynical and morally outdated state’32. He continues: “Looking at the faces
of these young people who are now themselves experiencing the limits of Russian
freedom, I saw that a feeling of bewilderment is giving way to outrage, and
outrage to anger. This anger will grow, this is an inevitable process. It is inevitable
because the current government is not capable of dialogue, modernization and

28 D. Volkov, IIpomecmnoe dsudicenue ¢ Poccuu 6 konye 2011-2012 22, https://www.hse.ru/
data/2012/11/03/1249193438/movementreport.pdf (accessed: 16.08.2017), K. bapaxosckas,
Ha Yucmuix npyoax mumuneosanu ¢ ainaoamu 6 pykax, https://www.vedomosti.ru/politics/
articles/2011/12/06/policiya_presekla pohod oppozicii_na cik, (accessed: 06.12.2011);
S.A. Greene, Beyond Bolotnaya:..., p. 48.

29 Tbidem, pp. 48-49.

30 G. Robertson, Protesting Putinism..., p. 17.

31 DW, «Ilopa ocmanosums smom ciopy. Tlouemy wikonohuxu P® eviuwiu na axyuu npome-
cma, http://www.dw.com/ru/nopa-ocTaHOBUTh-3TOT-CIOP-I104EMY-IKOIbHUKH-P(-BbIILIH-
Ha-aknuu-nporecta/a-38157451 (accessed: 15.07.2017).

32 A. Loshak, https://www.facebook.com/andrey.loshak/posts/10155437804032094 (accessed:
13.02.2017).
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showing that it is developing in other ways; it is only capable of repression
and reaction. Young people look to the future and what do they see? An aging
dictator, total corruption, monstrous injustice, war with the West and the country’s
neighbours, “traditional values”, “patriotic upbringing”, lies on television, fat
priests, and dim-witted teachers asking “now, children, do you want things here
to be like in Ukraine?” This isn’t the future. This is a caricature of the past which
we are all living in”33,

The role and significance of young people (aged 18 to 24) in the Russian
protest movement is described in much more realistic terms by the sociologist
Denis Volkov of the Levada Center34. He notes that young people are turning
away from the television towards the Internet, but stresses that this tendency
does not mean that they are looking at reality in an alternative way, rather it
suggests a low level of awareness of what is happening around them. Only
eight per cent of young Russians are interested in politics, and compared to the
average Russian young people are only half as interested in such topics as the
situation in Ukraine, events in Syria and the migration crisis in Europe. Because
of this, he believes that young people duplicate the views of the masses and
passively accept the government’s policies. Young people internalize these views;
if they do not hear them from television, then their parents or older friends tell
them. As far as political preferences are concerned, young Russians are mostly
apolitical. As many as 65 per cent find it difficult to answer a question about their
political views (this is 10 to 15 percentage points lower than the average for the
population). Young people are unwilling to take part in elections; 30 per cent of
respondents in the youngest age group voted in the 2016 Duma elections. For the
population as a whole this figure was 50 per cent, while in the oldest age group
it was 70 per cent. Of the young people who went to the polls the majority voted
for “One Russia” or the LDPR. According to research conducted by the Levada
Center, only 10 per cent of young people are prepared to take part in protests.
Volkov’s main fear is that the participation of young people in protests may only
be short-term. The great enthusiasm of young people to take part in new protests
does not mean that this enthusiasm will last for a long time. Nevertheless, even
if this eagerness to protest is short-lived, both the prospects of young people
becoming politicized and their anti-Putin stance worry those in power greatly,
which can be seen from the action taken by the Kremlin that is intended to steer
young people away from Aleksey Navalny and his plans33.

33 Ibidem.

34 1. Bonkos, Dghghexm om punvma «On éam ne JJumony noumu npoweny, http://www.levada.
ru/2017/05/29/effekt-ot-filma-on-vam-ne-dimon-pochti-proshel (accessed: 18.06.2017).

35 Apart from intimidating young people in schools and universities and threats to expel them
from education establishments for taking part in protests, the Kremlin decided to use young
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Undoubtedly, however, the role and significance of young people in the
protest movement will depend to a large extent on their interest in politics, their
growing awareness of the need for change in Russia and their increasing will
to take part in collective action, which aims to express their opposition to the
government’s policies.

Another element which distinguishes anti-corruption protests from those
of 2011/2012 is the geographic shift of demonstrations from the capital to the
provinces. This suggests that the protests are no longer an expression of the
dissatisfaction of the middle classes who are fighting for their rights (for example
“for honest elections”, as was the case in 2011/2012), but also an expression of
the opposition of people from all over Russia to the lack of justice, and the lack
of governmental will to pursue it.3¢ This situation not only forces the decision-
making elite to counteract demonstrations in the capital, but also to find a way
of dealing with protests that concern almost the whole country. It is worth noting
that the dispersion of protests to a large extent makes it difficult to suppress them,
and also raises the question as to whether it is possible to find a uniform response
to the demonstrations which is agreed upon by representatives of the regional and
federal authorities.

Apart from the geographic distribution, we should also consider radicalization
of the protestors. Professor Valeri Solovey from MgiMO claims that 2017, as
opposed to 2011 to 2012, saw “a serious psychological change in the participants
in protests; they are not as peaceable as previously. Furthermore, the protests are
taking place against the backdrop of an economic crisis. [...] The presence of
local problems reinforces the political effect and means that the protests are part
of a wider political crisis3’. Evidence of radicalization and determination of the
participants in the protests is also provided by the fact that despite the protests
not always being agreed to by the local administration, and despite mass arrests

people’s heroes to mock and belittle Aleksey Navalny. Alisa Vox (a former singer in the
group Leningrad) produced a short film “Kid” in which she criticizes schoolchildren who
take part in protests. It soon turned out that the film was commissioned by the president’s
staff and that the singer received 2 million roubles for it. A short film that attacks Nav-
alny’s actions was also produced by the rapper Ptakha (Iltaxa). See Aruca Boxc cHana
anmunpomecmuwii kaun. Eeo s3axasan Kpemns?, https://meduza.io/feature/2017/05/17/alisa-
voks-snyala-antiprotestnyy-klip-ego-zakazal-kreml (accessed: 21.12.2017). Vladimir Putin
also decided to take part in a “hotline” with schoolchildren and answer their questions
so as to get his message across to young people, see Ilymur npogedem npsimyr JUHUIO
ona wikonvHukos https://www.vedomosti.ru/newsline/top/politics/news/2017/07/17/724016-
putin-dlya-shkolnikov (accessed: 18.08.2017).

36 E. BuHoKypoBa, « Ce200HsAuHIe WKOTbHUKY YMHee Mo20autHux é3pocivixy, [Ipomecmoi-2017
vs IIpomecmui-2011/12: yemvipe ocnognvix omauyus, https://www.znak.com/2017-03-29/
protesty 2017 vs_protesty 2011 12 chetyre osnovnyh_otlichiya (accessed:18.09.2017).

37 Ibidem.
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following the protests of 26t March and 12t June, protesters were not afraid to
go out on to the streets to express their dissatisfaction.

Another element which distinguishes the latest demonstrations from those of
2011/2012 is the issue of the leader. Six years ago there was no single leader of
the protests; currently it is Aleksey Navalny. In 2017 no political party initially
supported the protests. In other words, it is Navalny who through the social media
mobilized participants in the protests to go out on to the streets. On the one hand,
this charismatic leader strengthens the protest movement, gives it energy and
motivates it to fight for citizens’ rights. On the other hand, it raises the question
both of the bottom-up organizational and mobilizing capabilities of participants
in the protests and of the future of the movement in a situation in which Navalny
has ceased to be the inspiration for the protests.

A further factor that distinguishes the recent protests from those of 2011/2012
is the issue of anti-corruption, which became the chief cause of the 2017
demonstrations. The question is no longer one of circumstantial accusations
concerning specific reform (monetization of benefits), or one of demonstrations
by specific professional groups (lorry drivers), rather it is a question of serious
accusations regarding corruption at the top of the ruling elite. This means that
public trust not only for corrupt low-rank officials but also for the whole of
the vertical power structure right up to Vladimir Putin’s closest colleagues, and
therefore right up to Putin himself, is being undermined. The issue of financial
abuses at the top of the power pyramid means that it is not possible to present
them using propaganda as an import from the West, like pro-democracy slogans.
Russian citizens have always accused those in power of corruption, so the elite
also marginalize or mock the demands of demonstrators who are calling for
Russian politics to be cleansed of financial abuses. Corruption means that the
president’s last, unwritten agreement with the Russian people is challenged. It
presupposes that the citizens of Russia will patiently put up with sanctions and
the inconveniences associated with it, in exchange for which Putin will defend
Russia and the Russians against the supposed the threat from outside. In the face
of corruption the logic of this agreement becomes incomprehensible: why should
the average Russian tighten their belt, while top state officials are becoming richer
and richer. According to Navalny this corruption is “the most important reason for
the murder of citizens’38. Given the severity of the accusations it will be difficult
for the government to calm the citizens’ anger3®. Andrey Kolesnikov is right to

38 P. Baev, M. Omelicheva, G. Robertson, T. Lankina, A. Makarychev, New wave of protests
in Russia (the old and the new), http://www.ponarseurasia.org/article/new-wave-protests-
russia-old-and-new (accessed: 20.06.2017).

39 T.P. Gerber, Russians are protesting! Part 2: Any government response will bring out more
protesters, https://www.washingtonpost.com/news/monkey-cage/wp/2017/03/31/russians-
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point out that above all the most recent protests concern injustice, and therefore
fall within the field of ethics*0. Therefore, the ruling elite must eradicate the cause
of injustice in order to win back the support of the protesters. The cause of the
injustice, however, is to be found in the system itself, and so it requires reform
on the level of the system.

Professor of Sociology and Russia expert Theodore P. Gerber from the
University of Wisconsin believes that those in power are in an unusually difficult
position, because there is no simple answer to the accusations of corruption made
by society. Punishing Prime Minister Medvedev would not only mean admitting
that the fact that Putin’s closest colleague became richer and richer by dishonest
means was accepted for a long time, but at the same time it would also confirm
that protests are an effective means of putting pressure on the ruling elite and
influencing internal politics. On the other hand, if those in power react aggressively
they risk that the society would suddenly withdraw. Doing nothing, however,
could cause the Kremlin to seem weak to the society. The authorities could arrest
and intimidate the leaders of the protests, but the turn-out at anti-corruption
protests shows that intimidation no longer works: dissatisfaction is sufficiently
strong to prompt many to risk spending a few days under arrest in order to be
able to express their dissatisfaction. This description confirms the tendency both
to break with the conformism which is characteristic of Russians and, at the
same time, to undermine the axionormative system on which the Russian political
regime is founded. Participation in the protest movement suggests a lower level
of susceptibility to pressure from the various pro-Kremlin forces (in particular the
armed forces) and increased courage to express dissatisfaction with the actions of
the decision-making elite and their (protesters’) own expectations of the policies
pursued by this elite.

Summary

Two things give hope that the enthusiasm of those disgruntled citizens who
take to the Russian streets will not wane. These are a combination of the topic of
corruption, which has repercussions for the financial situation of every Russian,
and the involvement of young people and the determination of a charismatic leader
who consistently follows financial abuses at the top of the Kremlin pyramid.
An important point regarding the recent protests is the fact that the question of

are-protesting-why-part-2-any-government-response-will-bring-out-more-protesters/?utm_
term=.2ac3ec138c76 (accessed: 13.06.2017).

40 A. Kolesnikov, New Protests Question Russia’s Social Contract, http://carnegieeurope.eu/
strategiceurope/71283 (accessed: 18.07.2017).
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corruption combines both economic and political demands perfectly. This allows
us to suppose that the protesters’ wish for the Russian political scene to recover
will not die down soon. On the other hand, the situation of protest has not yet
reached the critical stage; we cannot see any evidence of a coordinated bottom-up
initiative which would channel civil frustration, dissatisfaction and would also (in
the most extreme case) impose changes on the Russian system.

In evaluating the potential of the protest movement in Russia, it is easy to
come up with extreme interpretations. There is a predominance of pessimistic
prognoses, which classify protests as fruitless acts of critics of the Kremlin that
do not help bring about change in the regime. Some, such as Andrey Kolesnikov,
see potential in the protest movement, but point out that the recent wave of
demonstrations is not in a position to change the regime and that the situation in
Russia cannot be identified with either a colour or a velvet revolution.

However, as Valerie Bunce and Sharon Wolchik rightly suggest in their
book “Defeating Authoritarian Leaders in Postcommunist Countries” successful
attempts to use protests to overthrow authoritarian leaders take place in general
only after a series of unsuccessful attempts*!. It is also necessary to point out that
one-off outbreaks of protest sentiment, which arise from circumstances peculiar
to a given time, present a lesser threat for authoritarian leaders than a protest
movement that forms slowly and systematically and whose members learn to
come together and fight for their rights*2. Referring to a claim made by Denis
Volkov in 2012, we note that innumerable breaches of “the vital needs of specific
people”™®3 create an indispensable basis for building a broad coalition, capable
of undermining the political domination of those in power*. It may be worth
viewing the recent protests as part of a long process which consistently aims to
dismantle the Russian political system.

RESUME

The aim of this article is to analyze the most important factors which have influenced the
increased protest sentiment in Russian society since the annexation of Crimea. The author
proceeds from an analysis of issues concerning the political alienation of the Russian

41 V.J. Bunce, S.L. Wolchik, Defeating Authoritarian Leaders in Postcommunist Countries,
Cambridge University Press 2011.

42 G. Robertson, The Protesting Putinism..., p. 13, cf. S.L.Wolchick, Putinism under Siege:
Can there be a Color revolution?, «Journal of Democracy» 2012, no. 3, pp. 63-70.

43 V. Havel, The Power of the Powerless: Citizens Against the State in Central-Eastern
Europe, Sharpe 1985.

44 D. Volkov, Putinism Under siege: the Protesters and the Public., «Journal of Democracy»
2012, no. 3, p. 61.
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society, which distances Russians from those in power and minimizes their influence
on public affairs, and outlines the circumstances in which Russians are mobilized to
action. One of the more important questions discussed in the article concerns the motives
that prompt certain social groups to break with conformity and publicly express their
dissatisfaction with and opposition to the actions of the ruling elite. It is necessary to
look closely not only at the structure of the protest movement, but also its dynamics and
evolution, attempting to ascertain the scale of its potential.
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Introduction

The president and government of the Republic of Kazakhstan have been pay-
ing serious attention to the development of the national system of education and
science, including the development and implementation of policies, programmes,
concepts, their interaction, financial support for research and education, and infra-
structure upgrades. One of the most important strategic goals of the reforms is
the integration of research and education infrastructure, through the formation of
a unified scientific and educational complex. The ‘Kazakhstan — 2050’ strategy
emphasizes that ‘institutions of higher education should not be limited to an edu-
cational function. They need to create and develop applied and research divisions.
Higher education, which we guarantee academic autonomy, should not be limited
to the improvement of its educational programs and it should actively develop its
research activities’!.

The development of Kazakhstan’s educational research complexes is a strate-
gic goal achievable through the integration of the national education system and
the network of institutions conducting basic and applied research. This is a model
frequently employed for developing the infrastructure of reproduction and use

I N. Nazarbayev, Message from the President of the Republic of Kazakhstan — The Leader

of the Nation NA Nazarbayev to the People of Kazakhstan. Strategy ‘Kazakhstan—2050".
The New Political Course Held by the State, Kazakhstan Pravda, December 15, 2012.
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of intellectual resources in countries that are global scientific leaders. However,
the creation of educational and scientific complexes cannot solve the problem
of the real integration of science and education if their organizational forms and
management structures are linear and mechanical.

Intrinsically, the essential link between science and education is undeniable.
The underlying principle of higher education is the inseparability of research and
teaching, as was fully justified by Von Humboldt and Leibniz. Universities inher-
ently have an indivisible unity of teaching and research, interacting on the model
of ‘communicating vessels’. Meanwhile, the line between teaching and research
cannot be completely erased, ignoring the differences between scientific research
and the educational process. The interaction of science and education functions
to—mostly indirectly, but also directly—preserve the specific characteristics of
scientific and educational processes?.

A variety of institutional forms for integration of science have been adopted
as priorities for further restructuring of the research/education sphere of the repub-
lic. A strategic priority, however, for all concepts and reform programmes of
Kazakhstan’s scientific and educational infrastructure is the imperative autonomy
of academic science and teaching. In a market economy, ‘knowledge-based’ sys-
tems featuring production agility, flexibility, quick response to the emergence of
new risks and threats, and constant work to stay ahead are crucial to the success
of research and education centers.

Methods

Methodologically, the main problem of research is the comparative analysis
of international experience of integration of University education and research
activities and evaluation of its applicability in Kazakhstan.

Comparative studies use a variety of models and typologies of education
systems. Given the fundamental cultural and civilization differences, it is logical,
following Nathalie Bulle3, to identify five ‘ideal-typical’ or generic educational

2 1. For example, Hessen in his 1923 work Fundamentals of pedagogy. Introduction to
Applied Philosophy — one of the deepest in the world literature on the philosophy of edu-
cation — wrote: ‘Professor, that [devotes] too much time and energy to teaching — a bad
professor’ (Hessen [1923] 1995, 311). Thus, the professor will rob his research work by
orienting himself too completely towards teaching. On the other hand, the world — and
in particular the American — experience in the development of research and educational
facilities shows that an overemphasis on university R&D can lead to skimping on the direct
duties of the teacher, especially at the undergraduate level.

3 N. Bulle, Comparing OECD Educational Models through the Prism of PISA, «Comparative
Education» 2011, Vol. 4, p. 506.
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models: Northern (Denmark, Finland, Iceland, Norway, Sweden); Anglo-Saxon
(Australia, Canada, Ireland, New Zealand, the United Kingdom, the United States);
Latin (France, Greece, Italy, Spain); Germanic (Austria, Belgium, Germany, the
Netherlands, Switzerland); and East-Asian (Japan, South Korea). However, the
purpose of this article is not so much to weigh the considerations for the selection
of ideal-typical models of higher education systems as to introduce more spe-
cific criteria: characteristics or structure of relationships of public administration
authorities, market mechanisms and university management. The use of these
criteria in the analysis and assessment of national education systems in terms
of methodology will help avoid the ‘methodological nationalism’# inherent in
comparative studies of traditional education systems, based on evaluation of the
cultural and civilizational types of these systems.

Public management in science and education

The influence of new political and economic mechanisms for education in
the modern world leads not only to changes in the functional and organizational
principles of the education system. According to Stephen J. Ball, this impact ‘also
changes the meaning of education and what it means to be educated and what
it means to learn’>. Yet, the education system has no less of a reverse impact on
the transformation of social, economic and political structures of modern society.
These mutually conditioned processes largely determine the dynamics of develop-
ment in the Kazakh society of today. Reforming the research complex and the
higher education system of Kazakhstan takes into account the priority of strength-
ening the interaction of science and education. It includes the establishment of
a modern scientific and educational complex that is aimed, ultimately, at the
modernization of society through the formation of a qualitatively new scientific
and educational space.

The system of internal and external management of science and education is
undergoing substantial transformation. The Science Committee of the Ministry of
Education and Science of the Republic of Kazakhstan has a number of administra-
tive functions. The Graduate Science and Technology Commission (HSTC) under
the national government of the Republic of Kazakhstan was created specifically
to determine the priorities of state policy on scientific and technological develop-
ment in the country. The HSTC International Expert Council conducts examina-

4 B. Lingard, S. Rawolle, New Scalar Politics: Implications for Education Policy, «Compara-
tive Education» 2011, Vol. 4, p. 489.

5 S. Ball, Big Policies. Small World: An Introduction to International Perspectives in Educa-
tion Policy, «Comparative Education» 1998, Vol. 2, p. 128.
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tion of scientific and technical programmes. Since 2011, new specialized scientific
councils have been created in connection with the cancellation of the previous
system of training, the protection of theses and the transition to an all-European
system of training and certification of scientific and pedagogical workers. The
government is taking measures to diversify the sources of funding of research
and education activities.

Stephen J. Ball points out that ‘the new rules of wealth creation are replacing
the logic of Fordist mass production with new “knowledge-based” systems of
flexible production’®. Without autonomy and a wide degree of independence for
universities and scientific institutions, the central government’s task of adhering
to the new rules of wealth creation will be impossible to achieve.

The tradition of academic autonomy has long and strong cultural and his-
torical roots. Medieval universities were endowed with ‘privileges’ legislating
their autonomy (their own court and management, the right to award academic
degrees and release students from military service, etc.). Academic freedoms were
first constitutionally fixed in Germany in the second half of the 19th century and
included three main types of university freedoms: freedom of teaching, freedom
of learning and freedom of research.

In the 21st century, the tendency is towards increased autonomy for universi-
ties. Academic autonomy is a prerequisite for the ability of universities to respond
to rapid changes in education and research, with the prompt adoption of institu-
tional measures to support innovative research promising the significant theoreti-
cal and practical results that have become vital in today’s mobile and fiercely
competitive world. Michael Shattok notes that ‘both Oxford and Cambridge retain
minimal lay representation in their governance but remain the two highest-ranked
universities in the UK system and undeniably world-class institutions’”.

The Magna Charta Universitatum declares that ‘the independence and auton-
omy of universities provide assurance that the system of higher education and
research will continuously adapt to changing needs, the demands of society and
to the need for the development of scientific knowledge’8. Full independence
of university research and education activities includes the choice of directions,
themes, methods of research activities and evaluation of results. It should involve
the most talented and promising professionally trained scientists and researchers,
employ them through an open and transparent competitive process, and guarantee
the opportunity for professional growth and career justice.

6 Ibidem, p. 120.

7 M. Shattok, UK University Governance under Stress, «International Higher Education»
2010, Vol. 59, p. 23.

8 Great Charter of Universities (Magna Charta Universitatum) 1988, http://flot2017.com/
item/file/26808 (accessed: 21.12.2017).
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In recognizing the universal validity of the principle of autonomy and aca-
demic freedom, it is necessary to take into account the concrete historical condi-
tioning that underlies it. During the Enlightenment, there was no institutionalized
system of social organization of knowledge, which ensured a certain autonomy
to agents of spiritual and intellectual production. But the situation radically
changed with the transformation of the ontological foundations for the organiza-
tion of social interactions, with the main mechanism of regulation being directed
influence on individual and mass consciousness. The transition to manipulative
techniques of regulation of social behaviour and the exercise of political power
demanded the creation of ‘liberal professions’ institutes: special ‘consciousness
industry’ factories whereby a symbolic universe could be introduced into the
mass consciousness. In the 20t century, instead of free scientific inquiry we have
seen the rise of the ‘science policy’ of the nation state, which becomes a form of
planning for science, and its subordination to ‘national interests’. Science is now
subject to state or social control on the basis of formal hierarchy and impersonal
rules that form characteristics of social division: ‘Today, science is Gemeinschaft,
and Gesellschaft. There is a scientific community, the system recognition of the
authority of outstanding discoveries that have charismatic qualities of creative
endeavors and meet the standards of impartial knowledge. But there is a “profes-
sional society” — a large-scale economic structure, whose norm is the “net output”
for the society or enterprise (non-profit or profit-oriented), and which is becoming
more and more threatening to engulf the scientific community’®.

The degradation of science and education threatens to undermine the very basis
of the viability of modern society. Thus, the willingness and ability of authorities
to create the necessary social, economic, legal, organizational, etc. conditions for
the functioning of science and education systems becomes the criterion for profes-
sional suitability, competence and solvency of the government itself.

Government intervention in research is inevitable and necessary. Equally nec-
essary is the freedom of scientific research. The challenge is to find the optimal
mechanism — in the particular circumstances — to reconcile these principles. State
policy in the field of science (as well as the arts, culture and education) tends to
follow one of three basic models or concepts: 1) providing ‘full front’ research;
2) supporting research priorities; and 3) the market orientation of science.

9 D. Bell, The Coming of Postindustrial Society. Experience in Social Forecasting, Moscow
2004, p. 512. Much the same situation exists in the field of education, as for example was
clearly demonstrated in the Bologna process. The principle of autonomy and academic
freedom runs through the entire text of the Magna Charta Universitatum, accepted and
signed by the rectors of European universities. The Bologna declaration strongly accented
principles of uniformity, unification of common rules, standards and criteria to be adopted
by the respective Ministers of Education.
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The concept of ‘full front’ research is almost unanimously supported by rep-
resentatives of the scientific community, which is understandable in itself, taking
into account the corporate ideology. This approach assumes that science should
serve only as knowledge or truth — no staining the ‘white robes’ of pure scientific
mind with considerations of public benefit. Thus, the State refrains from exerting
administrative and political control over any scientific definition of objectives
and priorities, and serves only to allocate a certain budget to be distributed by
scientists at their own discretion to finance various research activities.

In the second model, supporting research priorities is justified by the impos-
sibility of a full-scale (primarily financial) support of science in our time because
of limited budgetary possibilities. The main proponent of this model is the sci-
entific bureaucracy, which controls science through administrative approval and
prioritizing the areas of research.

Finally, the concept of market orientation of science, based on the ideology
of market liberalism, asserts that the sole criterion for conservation of a par-
ticular scientific field or school is neither the real social needs nor the needs of
the internal development of science, but the mechanism of market competition.
Responsibility for science funding is transferred from the State to the scientific
community itself, led by the demands of a specific market. In harmony with
this approach, an analysis of major social and political documents shows that
government officials in Kazakhstan believe scientists and teachers are required
to ensure the development of science and education in the country — and at the
same time to earn a living — through ‘market entry’ scientific and educational
services.

In practice, though, none of these models can be realized in a unilateral
abstraction. In Kazakhstan, the state policy on science (as well as education,
education, the arts, engineering and technical creativity, health, etc.) is constructed
— and in the foreseeable future will continue to be built — on a combination of
the second and third models. To create a better balance and mitigate the potential
adverse effects of this more pragmatic approach, the hybrid model might do well
to ensure the involvement of scientists themselves (the arts, culture, education,
engineering and technical specialists) in developing programmes and strategies for
their respective spheres of intellectual and spiritual activities; and to look towards
a situation in which the State becomes a universal client and the purchaser of the
results of intellectual labour at market prices.

In most scientifically leading countries of the world, science has been concen-
trated at university research and development centers and laboratories. Universi-
ties and public research institutions implement the most fundamental and socially
meaningful research and a substantial part of applied research and experimental
development. Higher education as a whole must be a scientific and educational
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complex, in which the training is based on the involvement of the entire cohort
of students in a self-sufficient research and development task.

The integration of scientific and educational space is a major trend in countries
of the world community. On 12 March 2010, at the Budapest Forum of Ministers of
Education of European countries — participants in the Bologna process — Kazakh-
stan signed the Bologna Declaration. This meant the formal recognition of the
higher education system of the Republic of Kazakhstan under European standards.
The Bologna participants developed a common scientific and educational policy
with a long-term restructuring plan for a pan-European system of higher education,
research and innovation. This ‘Single Infrastructure’ for European scientific and
educational space is rapidly and successfully developing. However, the optimistic
scenario in general does not negate the existence of unsolved problems. In par-
ticular, the Communiqué of the European Commission (2003) noted a number of
points on which the European system lags behind US universities. European uni-
versities attract a much smaller number of students and highly qualified scientific
and pedagogical staff compared to the USA. The administration of European uni-
versities — unlike their overseas counterparts — discourages cross-border mobility
and the use of foreign grants. Europeans face many unsolved problems in the cre-
ation of a single labour market for researchers. There is an issue of backwardness
of the European system of education and R&D organizations which is particularly
noticeable in the area of cooperation between universities, science and industry.

The world practice of management in higher education at the present stage
is characterized by competition and the complex interplay of two main trends:
1) the trend towards consolidation of university autonomy and the preservation of
traditional academic freedoms; and 2) the trend towards the institutionalization of
external management, as opposed to the academic self-governance of universities.

In many countries, universities are given the status of state and public orga-
nizations. The state retains the task of developing and implementing the national
scientific and educational policy, but the majority of operational management
responsibilities are delegated directly by universities!©.

103, Within the framework of the general trend, models vary in distributing management
authority between state structures and the administration of universities:

a) In countries such as the UK, Australia, India, Pakistan and South Africa, special inter-
mediary institutions have been established for the operational management of higher
education.

b) In the United States, Australia, Germany, Canada and some other countries with a fed-
eral system, many of the functions and powers to monitor the activities of universities
are delegated to regional governments.

¢) In the third model the university is provided with core powers in the implementation
management of education and research activities, while the national Ministry of Educa-
tion retains the functions of strategic management and control.
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Models of interaction between the state and scientific
and educational institutions

Graphically, the ideal-typical model of university management, established
in the world practice, can be represented by a ‘triangle of influences’ developed
on such basis as the distribution of the predominant influence on the organi-
zation and management of the educational process in higher education!! (see
Figure 1).

Figure 1. Distribution of predominant influence on the system of higher education
(B. Clark’s “Triangle influences”)

State authority
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Japan
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The interpretation of this scheme is very simple: the location of the education
system in the ‘triangle of influences’ determines the dominance among the poles
of influence and, accordingly, places the system in one of three ideal-typical
models: a) the model of greatest university dependency on state (administrative
and political) power; b) the market model; c) the model of greatest academic
sovereignty. We shall therefore examine each of these models more closely.

11 B. Clark, The Higher Education System: Academic Organization in Cross-National Per-
spective, University of California Press 1983, p. 143.
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University dependency on state power

In countries (France, Spain, Portugal, the former USSR) where this model
has been realized, universities are strictly subordinated to the centralized control
system and all-enveloping state regulation. Under this model the state has the
widest possible direct and indirect control over the education sector, allowing it
only strictly limited areas of autonomy and self-government. Market affects the
management of higher education to a small degree, and universities’ own aca-
demic governance structures range between small and medium along the scale of
what is possible. It is clear that the structural and functional relationships inherent
in this bureaucratic—state model are typical of the higher education system in
modern Kazakhstan.

Market model

The market (Anglo-Saxon) model is the most consistently implemented in
the US higher education system and in a number of Asian countries adhering
to the ideology of neo-liberalism in the organization of higher education, and is
prevalent in countries such as Australia, the UK, Denmark, Ireland, Finland and
Sweden. This model is characterized by the following distribution of influence
on the world of higher education:

— the crucial role of the market in determining the strategic goals of higher
education institutions to develop and implement programs;

— the significant role of academic governance;

— the minor role of the state, taking on the function of the common legal regula-
tion of education.

The organizational and legal form of US universities is that of nonprofit cor-
poration (not-for-profit corporation or not-for-profit foundation). Universities in
the USA exercise independence in decisions concerning internal management,
finances, formation and implementation of policy on education and research,
including exploration, expansion and other components of the research and edu-
cational process. Each university determines its own mission, goals and structure.
Universities also independently determine the academic programme, set require-
ments for admission and selection of students, establish terms of employment,
and so on.

However, a high degree of formal independence in relation to the state still
does not solve the question of the substantive content of the principle of uni-
versity autonomy. In this regard it should be noted that, as in the concept of
Von Humboldt and in the modern interpretation of the principle of university
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autonomy, participation of professors in university management is not seen as
a necessary component of academic freedom. The chief editor of the magazine
International Higher Education published by the Center for International Higher
Education (CIHE), and Director of the Center for International Higher Education
at Boston College (USA), world-renowned scientist Philip G. Altbach underlines
that ‘academic freedom protects professorial freedom of teaching, research, and
expression — and nothing else’!2.

Louis M. Benedict!3 notes that many US universities apply the hierarchical
governance model whereby the university administration makes decisions without
actually listening to the opinion of the faculty. A similar pattern is typical of many
universities in Kazakhstan. And in the Kazakhstan situation implementation of the
principle of autonomy is complicated by the fact that the restriction of coordina-
tion and control asserted by the Ministry of Education and Science has the effect
of almost automatically strengthening authoritarian tendencies in the activities of
university administration. After all, public control over the education system by
consumers of educational services is effective in the presence of a mature, insti-
tutionally formalized and effectively self-governing civil society. In the absence
of such (or at the stage of its formation), a high degree of independence from the
central-governmental administrative courts is perceived by the academic leader-
ship of a number of higher schools not as an opportunity to choose their own
means of implementation of national development goals and priorities, but as
a kind of sanction for the lack of control, and permissiveness.

Model of greatest academic sovereignty

This final model cedes paramount importance to the principle of academic
autonomy and academic freedom of the university and self-regulation of higher
education in general. This form of control dates back to the medieval collegiate
management model practiced by the Sorbonne and the University of Bologna
(and continued by some older universities such as Oxford and Cambridge), and
resonates with the ‘Humboldt’ concept of the university. Under this framework
a wide range of powers in management decisions on all aspects of research,
education and development activities is provided to the academic elite — from
university administration to faculty housing.

12 P, Altbach, Academic Freedom: A Realistic Appraisal, «International Higher Education»
2009, Vol. 57, p. 3.

13 L. Benedict, Crossroads in the United States, «International Higher Education» 2009,
Vol. 57.

SP Vol. 48 / STUDIA I ANALIZY 221



VLADIMIR Y. DUNAEV, VALENTINA D. KURGANSKAYA, MUKHTARBEK S.-A. SHAIKEMELEV

The powers exercised by other centers of influence on the education system
are characterized by the following distribution: a) average or little influence of the
state, regardless of whether it is a public or private institution of higher learning;
and b) minimal market impact.

Here the American or Anglo-Saxon model of the university holds the position
of undisputed leadership. For example, in the Shanghai ranking of top universi-
ties!4, 17 US schools were among the 20 best universities in the world. The
only other institutions on the list were University of Cambridge (5th position in
Academic Ranking), University of Oxford (10th position) and the Swiss Federal
Institute of Technology in Zurich (20th position). In the ranking published by the
London edition of ‘Times Higher Education’!> supported by Thomson Reuters,
the list of the top 20 universities included 15 American and 5 European universi-
ties (including 4 UK universities: Oxford 2nd, Cambridge 7th, Imperial College,
London 8th and University College, London 17th; the only other European finalist
being the Swiss Federal Institute of Technology, Zurich in 12th place). In the same
rankings for 2013-2014 University College, London had slipped from the top 20,
and the Canadian University of Toronto had risen to 20th position!®.

The view gaining dominance among European experts is that the European
scientific and educational space should shift to the Anglo-Saxon system in order
not to lose ground in the global competition of institutions of higher education.
This space of primacy is increasingly occupied not only by American universities
but also by institutions of higher education in several countries of Southeast Asia.
In this regard it should be noted that, despite the full-scale entry of Kazakhstan
in the Bologna process, the founders and trustees of the flagship national school,
Nazarbayev University, have chosen the Anglo-Saxon or the American model.

However, the advantages of the Anglo-Saxon model with respect to the clas-
sical university are not absolute and are hardly surviving in the present situation
where the principles of the market economy are increasingly being given priority
over traditional academic values. E. N. Ruzaev and P. E. Ruzaeval’ claim that
the ‘High School, which is one of the most important links in the creation and

14 Shanghai Jiao Tong University 2013, Academic Ranking of World Universities 2013, http://
www.shanghairanking.com/ARWU2013.html (accessed: 21.12.2017).

15 World University Rankings 2012-2013 Powered by Thomson Reuters, http://www.
timeshighereducation.co.uk/world-university-rankings/2012-13/world-ranking (accessed:
21.12.2017).

16 World University Rankings 2013-2014 Powered by Thomson Reuters, http://www.
timeshighereducation.co.uk/world-university-rankings/2013-14/world-ranking (accessed:
21.12.2017).

17 EN. Ruzaev, P.E. Ruzaeva, Management of Quality Educational Services and Knowl-
edge Management in High School, http://www.quality.edu.ru/quality/sk/menedjment/420
(accessed: 21.12.2017).
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management of knowledge in society, must have an analogous management sys-
tem if the management system which cannot meet the latest requirements of the
world market cannot effectively seek to create new knowledge and manage it’.
Most supporters of the American system of ‘effective teaching management’
(termed ‘managerialism’) would agree that the system of government based on
traditional academic freedom is much more democratic and in the answer-guide
spirit of classical university education. However, in a highly competitive struggle
this system loses out to a clear focus on the dynamics of supply and demand.

Integration of science and education in the context
of diversification of the higher education system
of the Republic of Kazakhstan

Each of these models has its pluses and minuses. The effectiveness of a partic-
ular model for the organization of education and research in the higher education
system of each country is determined by a whole set of factors: the established
traditions of university education; features of national culture and mentality; the
nature of the political system and its relationship with civil society; the level
of economic, scientific, technical and social development; state educational and
research infrastructure; the degree of integration into the global scientific and
educational space, etc.

Without dwelling on the analysis of each of these factors, we note that, given
their entirety for the system of higher education of modern Kazakhstan, the cur-
rent trend is towards the middle area of the ‘triangle of influence’. The rela-
tive balance of centers of domination provides the greatest freedom of tactical
manoeuvre and adjusts the way forward to new types of the management system
in higher education to meet the challenges of integration of science and education,
as well as to set the agenda for the modern era. The trend seems a reasonable
compromise between the ideal of service to the fundamental values of classical
university education and the reality of market relations. As evidenced by a number
of official documents, the policy adopted in recent years by both the government
and industry has laid the strategic course for the further reform of the national
education system. In exchange for the loosening of excessive centralized con-
trol and monitoring, research and education university complexes must take full
responsibility for the results of their activities in relation to society in general as
well as specific consumers of educational services, development activities and
research products.

Meanwhile, adopted on 18 February 2011, the Law of the Republic of Kazakh-
stan ‘On Science’ and the Law of the Republic of Kazakhstan ‘On Education’ lay
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the foundation of a legal framework for the state policy on science and education,
significantly limiting the autonomy and academic freedom of universities. In par-
ticular, although competition for scientific projects is derived from the system of
public procurement, public authorities retain the right to determine who and how
it will fund as the national science baseline, including the earmarking of grants.
The term ‘autonomy’ is notably absent from the text of the law. It is therefore
necessary to continue the legislative activity regulating science and education,
focusing on principles of university autonomy and academic freedom recognized
by the world community. In particular, in assessing the quality of any education
system, according to Frans A. van Vught and Don F. Westerheijden, there must be
an ‘independent meta-level agent’ who ‘should be the coordinator of the quality
assessment system, acting independently of the government politics and policies
and not having the task to impose upon the institutions an approach that the
government deems to be necessary’!8. Meanwhile, there must be a clear policy of
quality control for education while developing according to the new model. For
example, the National Education Report for 2012 specifies ‘ensuring interaction
between education authorities at various levels through the creation of a single
vertical line of quality education’.

The President’s decree and his Address to the Nation entitled ‘Building the
Future Together’ promise to make a ‘good education[al] foundation for industri-
alization and innovative development of Kazakhstan’ through a holistic structural
transformation of the national education system. One of the directions of this
transformation is the diversification of the higher education system, addressed
by the President as follows: ‘By 2020, the share of universities that have passed
independent national accreditation according to international standards will be
30 percent. There will be up to a five percent increase in the share of universi-
ties implementing innovative and absorptive research results into production. At
least two higher education institutions will be marked in the ranking of the best
universities in the world’1°.

The former Minister of Education of the Republic of Kazakhstan Bakhyt-
zhan Zhumagulov said that Nazarbayev University ‘becomes a reference point
for raising the level of our entire high school, for the new system of classifi-

I8 F. van Vught, D. Westerheijden, Towards a General Model of Quality Assessment in Higher
Education, «Higher Education» 1994, Vol. 3, p. 365.

19° N. Nazarbayev, Let 5 Build the Future Together! Message from the President of the Republic
of Kazakhstan Nursultan Nazarbayev to the People of Kazakhstan, January 28, 2011. http:/
www.akorda.kz/ru/page/poslanie-prezidenta-respubliki-kazakhstan-n-a-nazarbaeva-narodu-
kazakhstana-28-01-2011-g (accessed: 21.12.2017). Similar patterns of diversification of
higher education systems are presented in the State Program of Education Development of
the Republic of Kazakhstan for 2011-2020 (see extensive quotations from the document
on page 15).
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cation of universities’?0. However, the process of diversification of the higher
education system produces a range of issues, including legal ones. For example,
in its ‘Standards and Guidelines for Quality Assurance in Higher Education in
the European Space’ the European Association for Quality Assurance in Higher
Education (ENQA) argues that educational institutions must have their own poli-
cies and procedures for quality assurance and standards for ongoing programmes,
and qualifications. To fulfill these recommendations and requirements the ENQA
proposes a system of administrative and legal norms governing the functioning
of domestic institutions of higher education, although these are clearly not ready
for implementation. National legislation thus becomes an obstacle in the transition
of the system of higher education of Kazakhstan up to world standards of quality
scientific and educational activities. This is clearly demonstrated in the recent his-
tory of the adoption of a special law ‘On the Status of “Nazarbayev University”,
“Nazarbayev Intellectual Schools” and “Nazarbayev Fund™’.

Nazarbayev University was created and is developing as a unique institution
of higher education, with the mission, goals and objectives unattainable by other
universities for logistical and financial reasons, including the selection of teach-
ing staff, etc. However, each institution should be able to create its own forms
of organization for education and the research process. Of course, to solve this
problem it is necessary to create appropriate conditions and prerequisites, both
legal and administrative, regulating the activities of higher educational institu-
tions. The special legal status of the flagship of higher education, Nazarbayev
University, must cease to be exclusive and must become normative for the whole
system of higher education. After amendments to the legislation introduced in
connection with the adoption of a special law ‘On the Status of “Nazarbayev

99 ¢

University”, “Nazarbayev Intellectual Schools” and “Nazarbayev Fund”’?!, only

20 B. Zhumagulov, Modernization of Education: Time Requirement, «Kazakhstan Pravda»
2011, November 10.

21 To provide a legal framework to implement the articles of the Law of the Republic of
Kazakhstan ‘On the Status of “Nazarbayev University”, “Nazarbayev Intellectual Schools”
and ‘“Nazarbayev Fund”’, a number of changes and additions have been made, not only
to the Law ‘On Education’, but also in the civil Budget and Tax Code of RK, the Code
addressing ‘On People’s Health and the Health Care System’ and in the Law of RK ‘On
Noncommercial Organizations’, ‘On Employment’, “On Joint Stock Companies’ and ‘On
Licensing’.

Similar problems arise in other countries. For example, in Russia a special federal law ‘On
the Moscow State University Named after MV University and Saint Petersburg State Uni-
versity” enacted on 21 October 2009 creates an exclusive legislative framework for the edu-
cational and research activities of these universities as a unique scientific and educational
complex. The law also defines the structure of the complex, especially the implementation
of its educational and research activities and their financing. However, other basic provi-
sions on the activities of the University prescribe rules on the statute of the university. In
addition, the Russian Federal Law ‘On the Innovation Centre “Skolkovo™ of 28 September
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a single institution in Kazakhstan has standards that meet the present level of legal
support for innovative educational and research activities.

The State Program of Education Development of the Republic of Kazakhstan
for the years 2011 through 2020 provides for the following measures to ensure
the autonomy of universities:

Principles of autonomy of universities [will be developed], which is under-

stood as autonomy in the implementation of educational, scientific, financial,

international and other activities, based on the model of Nazarbayev Univer-
sity. Public universities will become autonomous nonprofit organizations. At
the same time boards of trustees will be created, which will report to universi-
ties, as well as mechanisms for transparency of higher education institutions.

For public universities there will be improved appointment of rectors. There

will be created the conditions for the gradual granting of autonomy to uni-

versities of the country. Starting in 2015 autonomy will be given to national
research universities, in 2016 to national institutions of higher education, and
in 2018 to the rest of higher education institutions.

Our analysis provides reasonable grounds for concluding that this situation
encompasses mutually exclusive demands. The diversification of higher educa-
tion is incompatible with the use of a single model of university autonomy for
qualitatively different types of higher education institutions. Institutions focused
on mass higher education, elite universities and those set up to innovate and
implement research results into production (research universities) are qualitatively
different types of higher education institutions. Their learning processes are built
on different bases, with different goals and objectives, with qualitatively different
types of motivation and therefore different principles of formation of the student
body and faculty members.

Conclusion

According to the results of research the following general conclusions can
be made:

1. The findings of the article based on official documents and materials sug-
gest that the Republic of Kazakhstan’s transition proceeds towards a quali-
tatively differentiated or diversified higher education system, in which high-
status research universities focus on elite education and innovative research

2010 grants broad autonomous powers to this innovative complex, including in the field of
education, medical and scientific activities.
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and development, while other universities remain geared towards mass higher
education and research of regional significance. In this situation, each higher
education institution must articulate its actual capabilities and claims to a cer-
tain level (status, location) in the national system of higher education. Based on
this kind of positioning it can be determined exactly which models of interac-
tion between science and education will be established in each institution.

2. The process of diversification of the higher education system largely deter-
mines the optimal means of creating the scientific and educational complex.
The process of integration of science and education should not, firstly, be con-
sidered as an end in itself, and secondly, use command-administrative methods
to solve this problem. In most countries science is concentrated in university
research and development centers and laboratories, or in the scientific and
educational complex. However, in the present circumstances the effective
integration of science and education in Kazakhstan through the merger of
universities and research institutes is problematic for several reasons. Chief
among them are the excessive academic workload of faculty members; inad-
equate funding of university research, especially in private universities; and
the small number of highly qualified scientists in university departments.

3. Most appropriate for Kazakhstan in the present conditions is the integration of
existing scientific and educational institutions through the pooling of resources
of individual research institutions and related institutions of higher education
in a common research and education centre, providing them with maximum
independence. Thus, we should follow the path of entitlement by the scientific
and educational organizations to decide on the appropriateness of various
forms of integration on the basis of bilateral or multilateral agreements.

RESUME

This article examines the experience connected with reforming the scientific and educational
infrastructure of Kazakhstan from the standpoint of compliance with the principle of
autonomy of academic science and teaching. First, the authors conduct a comparative
analysis of international experience of integration of university education and research
models and evaluate their applicability in Kazakhstan. Second, they discuss measures taken
by the authorities, aimed at the creation of Kazakhstan’s shared scientific and educational
space in terms of diversification of the higher education system. Third, they argue the need
for strategic integration of the national education system with a network of institutions
conducting basic and applied research. Finally, they suggest there is a need to combine
the resources of individual research institutions and related institutions of higher education
into a joint research and education center given maximum independence.
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In the analysis of literature regarding the subject of public administration,
many definitions of it may be found. Jan Bo¢ distinguishes the meanings of public
administration embedded in context: sociological, linguistic, legal and — signifi-
cant from the perspective of this paper’s topic — political. J. Bo¢ claims that it
is very easy to distinguish between politics and public administration, since it is
sufficient to carry out politics in a proper manner and administration in a wrong
manner, or to administer properly, leaving politics an inactive sphere!.

At least ten fields may be identified in which administration may be studied
in terms of political analysis, yet, in this analysis, it is crucial to pay attention
to two of them. The first one is the wide range of procedures of reconstructing
comprehensive and partial goals, which are considered as significant in creating
the idea of the progress of functioning of a country. Moreover, it is a large number
of legal provisions in terms of short- and long-term reforms in a country2. Since
the beginning of the 21st century, there has been a change in the attitudes of the
authorities towards the functioning of public administration in modern societies.
A tendency to gradually move away from normative approach towards administra-
tive activity, that is administration based solely on legal standards and gradually

1 A. Blag, J. Bo¢, J. Jezewski, Administracja publiczna, Poznan 2004, pp. 7-16.
2 Ibidem, pp. 12-13.

229



KATARZYNA DOMAGALA

embrace the idea of treating administration in a more pragmatic way3. ,,Good
administration” is understood as effective management®.

In this paper I will attempt to analyse the long-term reform of public adminis-
tration in the Republic of Serbia which was officially commenced in 2004; how-
ever, it started a little earlier. I want to answer the following research questions:
» Is the perspective of accession to the European Union the main reason for

introducing reforms of public administration?

»  What attitude towards the reforms planned in public administration were seen
on the Serbian political scene?

In the light of the questions listed above, the following hypotheses will be
verified:

* The possibility of future accession to the European Union was the main moti-
vation for intensifying activities in order to reform the public administration.

» Originally, the attitude of Serbian politicians towards reforms of public admin-
istration was normative; however, with time, a positive change occurred,
which consists in a gradual move away from approaching reforms only in
the context of new legal acts towards a dynamic implementation and changes
based on good practices.

The main method used in this article is the systems analysis. Based on it I will
try to identify the functional and dysfunctional elements that affect the implemen-
tation of public administration reform strategy. Moreover, historical method was
useful in order to briefly describe the main changes in the Serbian public adminis-
tration. Among the research techniques that have proven to be helpful I can single
out the legal acts analysis and the analysis of sources and monographs.

Internal situation in Serbia before Public Administration Reform
adoption

In 1918, the creation of the Kingdom of Serbians, Croatians and Slovenians
was proclaimed (SHS). The Serbian population inhabited sizeable terrains of the
Kingdom, and outnumbered the remaining national groups and minorities>. This
advantage manifested itself in the political and administrative areas and resulted

3 S. Lili¢, Strategy of Administrative Reform in Serbia in the Context of European Integra-
tion, «Croatian and Comparative Public Administration» 2011, No. 4, p. 1108.

4 N.R. Urosoiu, Good Administration Quo Vadis. Legality or Efficiency?, http://www.jur.
uu.se/LinkClick.aspx?fileticket=56P 1 HCkplIE%3D&tabid=5502&language=sv-SE, 2011,
p. 15 (accessed: 21.12.2017).

5 M. Babi¢, Modernizacja. Demokratyzacja. Konsolidacja. Problemy demokracji w Serbii
na przestrzeni wiekéw, [in:] A. Kosecki, J. Wojnicki (eds.), Przemiany w Europie Srod-
kowo-Wschodniej 20 lat doswiadczen, 2011, p. 241.
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in conflicts between the communities inhabiting this country®. The Kingdom was
characterised by national unitarisation and centralism’.

After World War II Yugoslavia managed to break from the soviet Cominform
and economic sanctions were put on the country®. During Tito’s era, a guerrilla
movement, having power over the country, made the communist Yugoslavia a fed-
eral state, in which Serbia still played a dominant role®.

The breakdown of Yugoslavia into independent republics did upset the seem-
ingly stable internal situation. Many factors accounted for the failure of previous
reforms. One of those factors was the fact that after the break-up, when almost
each federal republic managed to create states in a desired shape, only Serbia was
divided, partially due to the fact that its citizens found themselves in the territories
of all of the newly created entities and constituted minorities there!?. Spurious
presidential elections, in which Slobodan MiloSevi¢ was to be elected, added fuel
to the fire. Under his rule, the Serbian and Albanian conflict regarding Kosovo
inflamed. It led to NATO raids on the territory of Serbia, leaving the country in
ruin. Reforms of any kind regarding public administration were not on the politi-
cal agenda in this period, since administration fulfilled its role effectively: it was
an instrument of power in the hands of president Milosevic¢!l.

Serbia became an independent republic only in 2006 after Montenegro
had separated!2. As the only federal republic possessing two autonomous districts,

6 Tt is worth mentioning that Belgrade, the capital of the Kingdom, was not only the main
political centre but also a city with flourishing and developing cultural life. See: M. Podolak,
System polityczny Serbii, [in:] T. Bichta, M. Podolak (eds.), Systemy polityczne panstw
batkanskich, Lublin 2012, p. 355.

7 Till the end of the second decade of the 20th century SHS was divided into 33 Zupas
(administrative units) governed by Zupans (governors) appointed by the king. In 1929, the
country’s name was changed into the Kingdom of Yugoslavia and the previous administra-
tive system was strengthened by liquidation of Zupas and a division of the territory of the
Kingdom into ten banovinas with one capital district in Belgrade.

8 P.S. Ramet, Serbia i Czarnogora po 1989 roku, [in:] P. Ramet (ed.), Polityka Europy
srodkowej i potudniowo-wschodniej po 1989 roku, Warszawa 2012, p. 320.

9 The financial situation of common citizens improved significantly mainly due to the con-
struction of new factories which employed almost 1.5 million of the unemployed. The
1970s also abounded in generosity of the authorities, which, between 1974 and 1977,
provided the society with 580.000 free flats. An optimistic social atmosphere was a priority
for the political elite. This could be achieved only by raising salaries and improving the
standard of living. Significantly, Yugoslavia’s foreign debt amounted to 16.4 billion dollars
then.

10 M. Korzeniewska-Wiszniewska, Serbia pod rzqdami Slobodana MiloSevicia, Krakow 2008,
pp- 190-192.

11 J. Dzini¢, Public Administration Reform in Serbia, «Croatian and Comparative Public
Administration» 2011, No. 04, p. 1078.

12 Between 2003 and 2006, Serbia and Montenegro made up a dualistic structure. It was
a loose federation of two republics with a common federal parliament.
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Serbia faced a challenge of one of its districts, Kosovo, declaring independence!3.
The most important test for the Balkan countries was equaling the EU member
states by consequently creating democratic political systems, which will influence
the political, economical and social situation in a positive way!4.

The Republic of Serbia started its way to access the EU in 2005, when nego-
tiations for adopting the Stabilisation and Association Agreement (SAA) began.
In 2012, Serbia gained an official status of the candidate to access the EU. The
condition of membership of the Western Balkans in the EU is not only the fulfil-
ment of Copenhagen’s criteria, but also of those included in the arrangements over
stabilisation and association!5. Although reports of the European Commission do
not contain a blatant number of limitations concerning Serbian modernisation, the
undertaken activities require intensification. This related to the topic of the present
paper that a well organised and competent public administration plays a key role
in the process of integration. This relationship may be called mutual, since the
integration appears as a catalyst of taking another steps with the aim of adjusting
the Serbian administrative practice to acquis communautaire'®.

Adoption of PAR Strategy in the Republic of Serbia

The government, elected in March 2004, presented a strategic approach to
reforms and discussed the adoption of the Public Administration Reform Strategy
(PAR) and Action Plan 20042008 already in November of the same year!7. The
main goal of the PAR was the creation of a democratic state of law in which
the functioning public administration would be oriented first and foremost on its
citizens and the growing private sector offering high quality services!S. More-
over, as the reason for the adoption of the PAR the legislator states, on the one
hand, the need to raise qualifications of administration workers, and, on the other

13" The other autonomic district inhabited in majority by a Hungarian minority is Vojvodina.

14 B. Jagusiak, Korzysci i ryzyka panstw batkanskich w Unii Europejskiej, [in:] M. Babi¢,
1. Jakimowicz-Ostrowska (ed.), Batkany w XXI wieku. Problemy konsolidacji i integracji,
Warszawa 2014, p. 131.

15 Batkany Zachodnie, Dokumenty informacyjne o Unii Europejskiej Parlamentu Euro-
pejskiego, http://www.europarl.europa.eu/ftu/pdf/pl/FTU_6.5.2.pdf, p. 1-3 (accessed:
21.06.2017).

16 Action Plan for Serbian Public Administration Reform Implementation 2004-2008. Gov-
ernment of the Republic of Serbia 2004, p. 3.

17 J. Dzini¢, Public Administration Reform in Serbia..., p. 1078.

18 0. Lukashenko, Towards Effective Public Administration. Methodology for Functional
Analysis, UNDP Paper, http://www.undp.org/content/dam/serbia/Publications%20and%20
reports/English/UNDP_SRB Towards_Effective Public Administration - Methodology
for_Functional Analysis.pdf, 2009, p. 8 (accessed: 21.12.2017).

232 STUDIA | ANALIZY / SP Vol. 48



Public Administration in the Republic of Serbia — an attempt to adapt the European Union...

hand, to limit the costs of keeping public administration by a substantial reduc-
tion of the employed in this sector. The legislator stresses that the changes will
first and foremost regard decentralization, professionalisation and depolitisation,
rationalisation, coordination of public policies, control mechanisms and moderni-
sation of public administration. Six main scopes of reforms may be distinguished:
decentralisation; fiscal decentralisation; building a professional civil service; new
organisational and management framework as a basis for rationalisation of public
administration; introduction of information technology, and control mechanisms
of public administration!®. Based on the prepared strategy, the Law on State
Administration (LSA), including 94 articles, was adopted in September 2005.

Decentralization

In accordance with the Constitution, the citizens have a right to the auton-
omy of pocrainas (administrative units) and of local government, which they can
execute by agencies of representatives elected in free elections20. Moreover, the
legislator divided competences into pocrainas and the units of local government
and added that the government of the Republic of Serbia may cede its particular
tasks by an act of law2!. According to the highest legal act, enterprises, institu-
tions, organisations and units may be entrusted with particular public competences
in order to rationally execute law and citizens’ obligations through the act?2. The
Autonomous Province of Vojvodina and The Autonomous Province of Kosovo
and Metohija are, in accordance with the Constitution of 2006, included in the
territory of the Republic of Serbia. The situation of Kosovo seems to be particu-
larly problematic. In 2008, it unilaterally declared independence, although Serbian
politicians considers the declaration of independence unlawful.

The basic question that should be asked is whether Serbia is really a strongly
centralised state. What kind of criteria may measure the level of decentralisa-
tion and centralisation? Veran Stanceti¢ indicates that one of the factors which
determine decentralisation is the amount of funds allocated from the state budget
for entrusting lower levels of authority with central competences?3. Analysing

9 J. DZini¢, Public Administration Reform in Serbia..., p. 1079.

20 Art. 176 of the Constitution of the Republic of Serbia, 2006, Official Gazette of the Repub-
lic of Serbia no. 98/2006.

21 E. Bujwid-Kurek, Konstytucyjne uwarunkowania integralnosci terytorialnej Republiki
Serbii w poczqtkach XXI wieku, [in:] M. Babi¢, 1. Jakimowicz-Ostrowska (eds.), Batkany
w XXI wieku. Problemy konsolidacji i integracji, Warszawa 2012, pp. 176-177.

22 Art. 137 of the Constitution...

23 V. Stanéeti¢, Decentralization as an Aspect of Governance Reform in Serbia, «Croatian and

Comparative Public Administration» 2012, no. 3, pp. 772-773.
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European countries, it may be stated that Serbia belongs to the group of the most
centralised ones?*. The income of Serbian municipalities comes from four sources:
income tax on the central level, money transfers from the central level, taxes and
other local fees?5 (Serbia: Municipal, 2013, p. 4). Between 2007 and 2009, the
government allocated only 1.7% of Serbian GDP for the development of local
authorities. However, experts notice that in the following years, the amount of
central funds dropped to 1% of GDP26. In 2009, 10% of the central budget was
transferred to lower levels, and gminas (communes) and towns received only 6%
of the budget?’.

In order to ensure an effective mechanism for coordination of the decen-
tralisation process, the government appointed the National Council for Decen-
tralization28, which, together with the Ministry for State Administration and Self-
Government, is responsible for the process. However, it should be noted that the
success is dependent not only on good functioning of the two above mentioned
institutions, but also on other ministries and all the politicians, since the transfer
of entitlements should be done in every area which is subordinate to the central
government.

Rationalisation

According to the State Administration Act, the State Administration shall con-
sist of ministries, administrative authorities within ministries and special organi-
zation?%, Rationalisation of public administration was a crucial point in the PAR
Strategy. The reform focuses on liquidating redundant vacancies, thus limiting the
number of public employees. Also, the importance of rationalisation should be
stressed as it directly affects another reform — depolitisation of public administra-
tion30. As a result, the government of the Republic of Serbia undertook activities

24 A given country may be classified into one of four groups. This division is presented from
the most centralised states (group 1) to states characterised by far-reaching decentralisation
(group 4). According to the data of 2011, Serbia was in group 1 together with Croatia,
Bulgaria, Albania, Greece, Romania and Portugal.

25 Serbia: Municipal Finance and Ependiture Review, Document of the World Bank, http://
www-wds.worldbank.org (accessed: 21.12.2017).

26 Serbia: Municipal Finance and Ependiture Review, Document of the World Bank, http://
www-wds.worldbank.org/, p. 17, (2013).

27 V. Stanéeti¢, Decentralization..., p. 775.

28 Action Plan for Serbian Public Administration...

29 Art. 1 of the State Administration Act, Official Bulletin of the Republic of Serbia 2005.

30 Action Plan for Serbian Public Administration...
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aiming at limiting the number of people employed in public administration to
approximately 24 thousand (the plan was to limit the number by over 11%)31.

The Serbian public administration underwent certain rationalisation and it
seemed that the reform would become a stable practice. Unfortunately, in 2006,
when the dualistic form of Serbia and Montenegro broke, an administrative chaos
appeared in the two countries. In 2007, the Law on Ministers was adopted and on
its basis the number of ministries increased by 30%. Since then, the number of the
employed in public administration systematically grew and in 2009 it amounted
to 34 thousand, of which 11% was employed for a fixed term32. In order to pre-
vent further growth of employment, the Act of Defining the Maximum Number
of Public Administration Employees (ADMP) was adopted in the same year. It
reduced the number of people employed for full time and for an unfixed term
to 28 thousand. The number of people employed for a fixed term cannot exceed
10% of the number of people employed for full time33.

In 2010, the government of Serbia was obliged to immediately dismiss 8.500
public administration employees. This condition was stated by the International
Monetary Fund (IMF) in order for Belgrade to receive another tranche of credit
in the amount of 380 million Euro34. In the following years, Serbian politicians
attempted to limit public administration with no success so far. At the beginning
of 2015, the Serbian Minister of Public Administration and Local Government,
Kori Udovicki, announced that cuts in the public sector will amount from 7.000
to 15.000 employees of civil service, since it is difficult to calculate activities
undertaken on such a great scale®>. Eventually, Udovicki confirmed that, by the
end of 2015, about 9.000 people would have been dismissed. In accordance with
the agreement between Serbia and IMF, by the end of 2018, public administration
will have dismissed 70.000 employees3°.

31 7. Lonéar, D. Vuceti¢, Furopean Standards and Public Administration Reform in the
Republic of Serbia, Conference Proceedings, 16th Toulon-Verona Conference “Excellence
in Service”, Slovenia, August 2013.

32 Ibidem.

33 Art. 2-3 of the Defining the Maximum Number of Public Administration Employees, Offi-
cial Bulletin of the Republic of Serbia 2009, no. 104/09.

34 Serbia musi zwolnié 8,5 tys. urzednikow, zeby dostaé¢ srodki z MFW, http://wyborcza.biz/
biznes/1,100969,7946723,Serbia_musi_zwolnic_8 5 tys urzednikow _zeby dostac.htm-
1#ixzz3uDaBIwWY (accessed: 28.05.2010).

35 Serbia w tym roku zwolni nawet 15 tys. pracownikéw sektora publicznego!, http://wmeri-
tum.pl/serbia-w-tym-roku-zwolni-nawet-15-tys-pracownikow-sektora-publicznego (acces-
sed: 23.03.2015).

36 S. Dragojlo, Serbian Parliament Mulls Public Sector Layoffs, http://www.balkaninsight.
com/en/article/serbia-adopting-a-law-on-cutting-public-sector (accessed: 21.12.2017).
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Access to Information

Serbia is a country in which free access to public information is one of the
issues guaranteed by the Constitution. Besides constitutional records, proper
reforms were implemented in order to establish conveniences for the citizens
desiring to access public information.

The first draft version of the document on the free access to public informa-
tion was prepared in 1998 by Belgrade Centre of Human Rights. It was called
“Model Law on Public Information”. In 2001, a non-governmental organisation,
the Center for Advanced Legal Studies, took another legal initiative. The pro-
posal was approved by the government and particularly by the then Deputy Prime
Minister Zarko Koraé¢37. In 2003, the National Assembly adopted the Law on
Free Access to Information on Public Importance38. This document is a legal
foundation of the discussed issue. Thanks to it, a sense of real influence on unlaw-
ful behaviour of political officials often concentrating on corruption activity was
created. Importantly, in the case of Serbia, the democratic system is still in the
process of creation: the lack of transparency of administrative activities constitutes
a serious obstacle in creating a democratic state of law.

Since its adoption in 2004, the act in question was amended several times39.
This was a consequence of citizen initiatives related to the issue discussed and
a growing demand for access to information by the Serbian society#0. It must be
stressed that the Serbian public opinion was dissatisfied with the legislative solu-
tions in 2011. Nevertheless, despite certain doubts about the generality of certain
records and a lack of enthusiasm among the society, Serbia’s Law on Free Access
to Information of Public Importance was recognised by a group of international
experts as one of the best prepared legal acts in this field already a year later*!.
The evaluation criteria included the right to access, sending response procedures,
exemptions, rejections, appeals, penalties and promotion of the law#2. However,

37 V.V. Vodineli¢, Free Access to Information Legislation in Serbia, Paper prepared for pre-
sentation at the Conference Security Sector Reform and the Media, Serbia & Montenegro
2003, p. 2.

38 GRS (2004) Law on Free Access to Information of Public Importance.

39 J. Dzini¢, Public Administration Reform in Serbia..., p. 1097.

40 Approximately one thousand applications for the access to public information on various
levels, from central to local, are submitted in Serbia every day.

41 Evaluation of Serbian law regarding free access to public information was conducted by
experts from Spanish Access Info Organisation in cooperation with members of the Ameri-
can Centre of Law and Democracy Organisation. Serbia achieved 135 of 150 points in the
ranking.

42 B. Barlovac, Serbia’s Public Information Act Tops Global Ranking, http://www.balka-
ninsight.com/en/article/serbia-tops-global-ranking-of-public-information-act (accessed:
22.02.2012).
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Marko Milosevi¢ from the Belgrade Centre of Security Policy states that not all
the state bodies comply with the adopted regulations. He notices a tendency that
the lower the level of the administrative body, the more inconsistencies may be
found*3.

Public Administration Reform evaluated by the European Union

The Republic of Serbia is one of the Balkan countries striving for the inte-
gration with the EU. The diplomatic post of the European Commission has been
active in Belgrade since 198144. Although the EU presented the Process of Stabi-
lisation and Assembly for five countries of South-Eastern Europe in 1999, official
negotiations over the adoption of the document did not start until 2005. Serbia
received the status of the candidate state in 2010.

The European Commission systematically makes reports regarding the prog-
ress made by countries using European funds (also the pre-accession ones). These
reports have been published for Serbia since 2005, the date when the negotiations
started. In the document, prepared then for Serbia and Montenegro, evaluators
stated that the process of constructing democratic institutions and a state of law
started in both of the republics; yet, it was very slow and still had signs of the
previous regime. The initiative of conducting a complex administrative reform
was assessed positively; yet, it was stressed that it was only in its initial phase.
Nevertheless, the European Commission appreciated the activities undertaken by
Serbia to further integrate with the EU, stressing the measurable effects of the
twinning projects launched in 200345, The adoption of the Constitution in 2006
was a crucial moment for the Serbian political system. Satisfying effects were
noted in the field of privatisation and administration. Attention was paid to the
implemented reforms and institutional potential of the core of Serbian public
administration*®.

43 Ibidem.

44 Although the agreement on the cooperation between The European Economic Community
and the Socialist Federal Republic of Yugoslavia signed in 1980 expired after the break
of Yugoslavia, the diplomatic post of the European Commission in Belgrade did not stop
functioning, since the expiry of the agreement did not mean the lack of engagement of the
Community in activities in the Western Balkans.

45 The twinning projects consist in sending groups of experts across member states to coun-
tries using the pre-accession aid in order to improve the functioning of administration and
public institutions. Between 2003 and 2005 more than 40 such projects were carried out in
the Western Balkans — first and foremost in Croatia and Serbia. See: K. Domagata, Polska
polityka zagraniczna wobec staran..., p. 85 and Serbia and Montenegro, 2005 Progress
Report, SEC (2005) 1428.

46 Enlargement Strategy and Main Challenges 2006-2007, COM (2006) 649, pp. 14-15.
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In January 2006, the Instrument for Pre-Accession Assistance (IPA) was
launched. Its aim was to, together with TAIEX47, strengthen transformation oppor-
tunities by supporting the construction of political institutions and practices of
good government. The EU institutions expected the participating countries to help
in the development of a conscious citizen society which would have an influence
on political processes. The document regarding the development assessed that
Belgrade’s capabilities in terms of public administration were good. The creation
of Ombudsman’s office, whose task will be to take care of observance of human
rights and close cooperation with the government in this field, was evaluated
positively*s.

The Report on Progress in Serbia of 2009 seems to be unfavourable for the
country#’. Serbian politicians were charged with a lack of consistency in the func-
tioning of the most important institutions such as the parliament. Even earlier, the
documents had negative comments indicating the lack of post-election cooperation
between political parties, which significantly delayed the start of legislature and
executive power activities. The adoption of the Law on Civil Servants in 2008
and obligations stemming from the agreements between Serbia and IMF, which
included a requirement of reduction of employment and employment salaries in
the public sector, were noted as a partial success. Above all, Serbia needed a strict
anti-corruption law, since corruption present on all the levels of government was
the main obstacle of the initiated reforms3°.

In the following years, EU officials held the same position as the above.
The reports reveal that public administration reforms were still not conducted
dynamically. The creation of other legal acts and strategies was essential; how-
ever, practical activities should follow it>!. The lack of effective implementation
of legal acts and their execution influenced negatively the evaluation of Serbia
by some European institutions>2.

47 TAIEX — Technical Assistance and Information Exchange, an instrument of the European
Commission. TAIEX supports public administration with regard to the approximation,
application and enforcement of EU legislation as well as facilitation of sharing of EU best
practices.

48 Communication From The Commission To The European Parliament and The Council,
Enlargement Strategy and Main Challenges 20072008, COM (2007) 663.

49 Commission Staff Working Document, Serbia 2009 Progress Report, COM (2009) 1339.

50 Ibidem.

51 Importantly, the Commissioner for Information of Public Importance and Personal Data
Protection continues his active involvement and his term of office was extended; however,
the progress of legislative works is still not satisfactory. This leads to a lack of possibility
to continue initiatives taken by him. See: Comiission Staff Working Document, Serbia 2012
Progress Report, COM (2012) 600.

52 Commission Staff Working Document, Serbia 2012 Progress Report, COM (2012) 600 and
Commission Staff Working Document, Serbia 2010 Progress Report, COM (2010) 660.
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The year 2015 appeared to be ground-breaking in the process of Serbia’s
integration with the EU. In the Report published in that year, in the part titled
»Public administration reform,” the European Commission states: ,,Serbia is mod-
erately prepared with the reform of its public administration. However, Serbia
now needs to ensure that the ambitious reform plans and the legal framework
are implemented. Strong political will remains essential to professionalise and
depoliticise the administration and make recruitment and dismissal procedures
more transparent, especially for senior management positions”3. At the same
time, the assessors stress that this does not mean the end of reforms, since Serbia
still faces significant challenges, such as strengthening the role and authority of
leading public institutions responsible for shaping politics, implementing a con-
solidated planning and monitoring system, and guaranteeing continuity, neutrality,
and transparency of public administration4.

The above mentioned EU’s documents indicate that Serbia has gone a long
way to equal the European democratic standards. Brussels’ agreement to open
the accession discussions is a crowning achievement of Serbia’s efforts on the
one hand, and the beginning of the way to be accepted as an EU member on the
other hand.

Conclusions

Serbian politics has significantly changed in terms of organisation and func-
tioning of public administration: it moved from fragmentary and temporary
approach to long-term planning. In the Yugoslavian period, politics served mainly
for power concentration and was an instrument to execute the authorities’ orders.
In the Republic of Serbia, the authorities serve mainly the citizens. The new law
concerning complex regulation of issues of particular fields of public life started
to be created in relation to the adoption of the PAR Strategy in 2004. Unfortu-
nately, the limited scope of the PAR and ineffective execution of its resolutions
accounted for the fact that new legal acts were unclear, since the normative aspect
of the reform did not harmonise with the politicians’ pragmatism. Loopholes in
the law created a fertile ground for new agencies and organs and the criteria for
their growth were opaque. The Serbian public administration became a complex
structure. It was supposed to undergo formalisation in order to be closer to citizens
and the number of the employed in public service was to drastically decrease.
These demands were executed only partially. The reduction of the number of

53 Commission Staff Working Document, Serbia 2015 Progress Report, COM (2015) 611.
54 Ibidem.
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administrative employees is far from the initial guidelines. Activities not pro-
ceeded by a proper analysis and not based on a solid method led to the paradox
of dismissing many people and liquidating jobs in institutions where they were
needed and leaving an excessive number of employees in many other institutions
which should undergo reductions. Many a time, this led to overload of administra-
tive structures and to a failure to expose them to crucial modernisation. Moreover,
the formalisation of the administration activity required the adoption of proper
control criteria. The Serbian legislator did not pay enough attention to this.

However, the consequences of shortcomings in the reforms are not substantial,
and, therefore, they do not block further development of a democratic country.
It is noteworthy that the Republic of Serbia is a direct heir of the Yugoslavian
legacy. The Yugoslavian political arena had to deal with the remnants of the com-
munist regime first and, additionally, change the awareness of the society which
was used to previous practices. Undoubtedly, the possible accession to the EU is
an attractive goal motivating the rulers to make the adopted legal acts effective.
The success of initiating official accession discussions is satisfactory, since it
shows that the promises made by Brussels are not empty.

It is also worth stressing that the reports on Serbia’s progress in reforms
prepared by the European Commission unambiguously indicate that the approach
towards the functioning of public administration has changed. Initially, the focus
was on legislative works, which was not followed by pragmatism. It was only
the successive leading groups which demonstrated political will to prepare other
essential reforms and to simultaneously implement those which were visible only
in documents. Although certain acts existed, such as anti-corruption strategies,
which were based mostly on the execution of the breach of its regulations, other
aspects of administration modernisation, decentralisation, for instance, required
activities ceding central competences to lower levels of power.

RESUME

The prospect of the membership of the Republic of Serbia in the European Union becomes
more real. It would not be possible without the necessary changes made by the ruling
parties. One of the key reform was rebuilding public administration. The article is an
analysis of the reorganization of the sector mentioned above, with particular emphasis on
the process of Europeization, which aims to deepen integration with the EU. The aim is
to present the changes that have occurred in the approach of the Serbian political scene
to the functioning and organization of public administration.
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Moderne theoretische Rechtsforschungen leiden sehr oft wegen schwacher
methodischer Ausriistung. Die Entwicklung der Rechtsform des gesellschaftlichen
Lebens, ihre zunehmende Komplexitit und als Folge — die Notwendigkeit der
tieferen theoretischen Kenntnisse davon, erfordern von Rechtswissenschaftlern
die Anwendung geeigneter Methoden der Erkenntnis. Die Einheit und Wechsel-
wirkung von Theorie und Methode der Rechtswissenschaft benétigen weitere Ent-
wicklung. Thre enge Zusammenarbeit ist auch in bestimmten wissenschaftlichen
Forschungen zu widerspiegeln.

Es scheint, die allgemeine Rechtstheorie hat die Beschrianktheit und die Ent-
wicklungsgrenzen rechtlicher wissenschaftlicher Begriffe im Rahmen der forma-
len Logik zu beachten. Die letztere ist nicht in der Lage, eine Antwort auf die
Frage zu geben, auf welche Weise das Wesen der juristischen Phdnomene durch
Konstruieren des Begriffes zu verstehen und im Denken zu reflektieren. Bis heute
bleibt eine ungeldste schwierige logische Aufgabe — in welcher kognitiven Form
konnte im Denken die Vielfalt der Wechselwirkungen von komplexen Rechtspha-
nomenen reflektieren, um dadurch ihr Wesen zum Ausdruck zu bringen? Aus
diesem Dilemma wachsen als ,,Schneeball alle anderen Probleme der weiteren
Entwicklung des rechtlichen wissenschaftlichen Begriffes.

Einen Ausweg aus ausgepridgten Sackgasse suchen seit langem die Rechts-
wissenschaftler, die sich auf methodische Probleme der Rechtswissenschaft spe-
zialisieren. Es muss betont werden, dass ihre Forschungen in diesem Bereich
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splirbar positive Ergebnisse gebracht haben. Ein revolutiondrer Durchbruch ist
vielleicht nicht passiert worden, aber es gelang den Wissenschaftlern immer noch
zumindest den Weg und die Mittel zu identifizieren, um das Prozess zur Losung
solcher theoretisch-methodologischen Schwierigkeit zu beginnen. Als das wichtig-
ste Mittel der Reflexion der dialektischen Verbindungen in der Rechtswirklichkeit
werden eigene paarige Kategorien der Rechtswissenschaft aufgefordert.

Die ,,Zweiteilung® der rechtlichen wissenschaftlichen Abstraktionen beachtete
insbesondere A.M. Vassiljev. Er war der Autor der Idee iiber die Notwendigkeit,
die paarigen Kategorien als eine spezifische logische Form der Erkenntnis der
dialektischen Verbindungen der rechtlichen Realitét zu untersuchen. Die von A.M.
Vassiljev formulierten Bestimmungen iiber die paarigen Rechtskategorien in sei-
nem wissenschaftlichen Werk ,,Die Rechtskategorien” konnen als Erkldrung des
Problems definiert werden!. Allerdings hat die von ihm vorgeschlagene Idee bis
heute ihre nétige Entwicklung nicht erhalten.

Im Moment kdnnen wir {iber paarige Rechtskategorien nur in Bezug auf die
Erklarung des Problems sprechen, weil fiir seine Losung ein noch nicht kurzer
Forschungsweg nétig ist. Die logisch-philosophischen Kenntnisse stellen uns eine
methodologische Grundlage fiir den Start der Entwicklung dieser logischen Form
in der Rechtwissenschaft zur Verfiigung. Fiir eine relativ vollstindige Aufdek-
kung der Spezifik der paarigen wissenschaftlichen Abstraktionen in Bezug auf
Rechtswissenschaft ist eine sorgfiltige Forschung einer Reihe von dialektischen
Verbindungen im Recht, in rechtlicher Regelung auch der Besonderheiten ihrer
Fixierung in der Theorie erforderlich.

Die Schwierigkeiten beginnen bereits in der vorldufigen Suche unter den kor-
relierten Rechtsbegriffen — paarigen Begriffen. Es ist unmdoglich mit Sicherheit zu
behaupten, dass konkrete gekoppelte Abstraktionen die paarigen Rechtskategorien
sind, solange es eine spezielle Forschung komplexer Wechselwirkungen der in
ihnen reflektierten Rechtserscheinungen durchgefiihrt und solange ihre besondere
dialektische Einheit nicht festgestellt werden wird. Doch eine vorldaufige Abson-
derung der vermutlich paarigen Begriffe ist notwendig, sonst ist es unmoglich,
ihre Forschung zu beginnen.

In der Begriffsreihe der allgemeinen Theorie des Rechts und der rechtlichen
Regelung sind ,,deutlich* entgegenstehende und aufs engste verbundene Paare von
Abstraktionen zu identifizieren: ,,Privatrecht — Offentliches Recht®, , materielles
Recht — Verfahrensrecht®, ,,normativ-rechtlicher Akt — rechtsanwendender Akt®,
»positive juristische Verantwortung — negative juristische Verantwortung®, ,.,recht-
liche Stimulierung — rechtliche Einschrinkung®, ,,subjektives Recht — Rechts-

1 AM. Vassiljev, Die paarigen Kategorien. Methodologische Aspekte der Entwickiung des
Kategoriensystems der Rechtstheorie, Moskau 1976, S. 238-262.
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pflicht”, ,,Spezialisierung der Gesetzgebung — Unifizierung der Gesetzgebung®,
,rechtliche Forderung — rechtliche Strafe” und andere.

Wie man sehen kann, die entgegengesetzten Phidnomene ziehen die ganze
rechtliche Realitdt durch, was im kategorischen Apparat reflektiert wird. Die
Rechtswissenschaftler haben seit langem die Einheit und Wechselwirkung von
vielen genannten Paaren beachtet, aber diese Paare sind speziell mit Hilfe der
von uns vorgeschlagenen methodologischen Betrachtungsweise, mit wenigen Aus-
nahmen, nicht untersucht worden. Vom Standpunkt des Gesetzes der Einheit und
des Kampfes der Gegensitze gesehen, erdffnen sich neue Moglichkeiten fiir die
weitere theoretische Erkenntnis der dialektischen Wechselwirkung von rechtlichen
Phianomenen, um damit neue Schlussfolgerungen und Merkmale einer einzigen
Einheit zu produzieren. Denn fiir eine wissenschaftliche Theorie sind nicht die
Tatsache der Erfassung von bestimmten paarigen Kategorien selbst, sondern die
Erkenntnis und die Reflexion im Denken durch ihre gemeinsame Untersuchung
der tatséchlichen Verbindungen und Wechselwirkungen im Recht wichtig. Selbst-
verstindlich haben heute die Theoretiker eine bestimmte Verbindung zwischen
einigen paarigen Rechtskategorien festgelegt, aber es ist nicht genug, um alle
komplexen Aspekte ihrer Wechselwirkungen offen zu legen.

Es scheint, dass die Suche nach paarigen Rechtsbegriffen auch im Bereich
der Diskussionsprobleme der allgemeinen Theorie des Rechts und der rechtlichen
Regelung durchgefiihrt werden sollte. Dies gilt vor allem fiir Fragen, in denen die
streitenden Parteien den entgegengesetzten Standpunkt iiber bestimmte Begriffe,
rechtliche Phdnomene, Prozesse verteidigen oder gegenseitige widerspriichliche
Theorien vorbringen. In diesen Fallen ist es wahrscheinlich, dass zugrunde der
Debatte die Komplexitit der Erkenntnis der wirklichen Einheit der entgegengesetz-
ten Erscheinungen oft wegen einseitiger Betrachtungsweise der streitenden Parteien
liegt. Obwohl jede Partei auf ihre eigene Art und Weise recht hat, gelingt es ihnen
nicht, die Einheit ihrer Positionen zu sehen, zu ihrer Synthese zu kommen, auf
der objektiven Einheit und Wechselwirkung der Gegensétze im Recht beruhend.
Dabei kann man das sogenannte Antinomie-Problem begegnen. Solche Antinomie
(Widerspriiche der Erkenntnis) zu 16sen ermdglichen nur paarige Rechtskategorien,
die zu einer dialektischen Synthese die gegensétzlichen Positionen im Laufe einer
speziellen Forschung der Wechselwirkung von paarigen Erscheinungen fiihren.

Selbstverstiandlich haben nicht alle wissenschaftlichen Auseinandersetzungen
als ihre verborgene Ursache die objektiven dialektischen Widerspriiche — die
Einheit der entgegengesetzten Rechtsphdnomene. Wir meinen, dass die Analyse
der Debatte mit Nutzung der logisch-philosophischen Kenntnisse die Antinomie-
Probleme hervorheben und ihre Losungswege zeigen wird. Die Synthese ent-
gegengesetzter Begriffe, Urteile, Theorien ist eine der Aufgaben, die paarige
Rechtskategorien 16sen konnen.
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Eine weitere Aufgabe der Betrachtungsweise des Begriffsapparats der Wissen-
schaft der allgemeinen Staats-und Rechtstheorie vom Standpunkt ihrer Paarigkeit
ist die weitere Erforschung der ,,deutlich® gegeniiberliegenden miteinander ver-
bundenen Phidnomene der Rechtswirklichkeit. In der juristischen Literatur wird
die Verbindung der meisten solcher Paare der Abstraktionen als offensichtlich
hervorgehoben, die auf der Oberflache liegt und als etwas selbstverstindliches
gehalten wird, deshalb erfordert sie keine besondere spezielle Forschung.

Allerdings auf logisch-philosophische Kenntnisse basierend, konnen wir
sicher sagen, dass die oberflichliche Untersuchung der paarigen Rechtskategorien
nicht genug ist, um im theoretischen Denken ganze Komplexitit der realen Wech-
selwirkung der dialektischen Gegensitze der rechtlichen Realitdt zu reflektieren.
Paarige wissenschaftliche Kategorien sind als eine besondere logische Form nicht
einfach auf eine Tatsachenfeststellung eines Zusammenhanges zwischen bestimm-
ten Rechtsphdnomenen, sondern auf die Erkenntnis der tatsdchlichen Wechselwir-
kung der entgegengesetzten Erscheinungen, die Offenlegung ihrer Einheit und
»Selbstbewegung gerichtet. Ohne spezifische methodologische Betrachtungs-
weise bleibt das Wesen solcher Wechselwirkungen fiir einen Theoretiker nicht
offenbar, obwohl die Existenz einer solchen Verbindung fiir ihn offensichtlich ist.

Unter allen Paaren der Begriffsreihe ,,rechtliche Stimulierung — rechtliche Ein-
schrankung* tritt ganz ,,deutlich® eine kategorische Verbindung ,,subjektives Recht
— Rechtspflicht* auf. Die Paarigkeit dieser Begriffe kann als Postulat der Rechts-
wissenschaft betrachtet werden, das keine Beweise erfordert. Diese Verbindung
stellt eine der einfachsten Wechselwirkungen von Gegensitzen der Rechtsform
der Gesellschaft dar. Dieses Paar zieht sich durch den ganzen Mechanismus der
rechtlichen Regelung, jedes Rechtsmittel, enthélt irgendwie in seiner Basis eine
Bindung ,,subjektives Recht — Rechtspflicht®. Die Entsprechung einer bestimmten
Reihe der subjektiven Rechte einer bestimmten Gesamtheit der Rechtspflichten
des Subjekts, ihre gegenseitige Korrespondenz ist die wichtigste GesetzmaBigkeit
der rechtlichen Sphére der Existenz2. Immer und iiberall gelten diese Kategorien
als paarige, obwohl es ihre relative Unabhéngigkeit hervorgehoben und ihre volle
Identifikation gerecht verweigert wird, aber sonst wire ihre Wechselwirkung
unmoglich.

Auf der Grundlage eines einfachen Gegensatzpaares ,,subjektives Recht
— Rechtspflicht* erscheinen und funktionieren komplexere dialektische Beziige
im Recht und in der rechtlichen Regelung. Es ist kein Zufall, dass es in der juri-
stischen Literatur solch eine Meinung gibt, dass dieses Paar eine ,,Grundlage®, ein
,»arundstein® des Aufstieges vom Abstrakten zum Konkreten ist.

2 A.A. Rudakov, Rechte und Pflichten als paarige Rechtskategorien (theoretische Fragen).
Dissertation desKandidaten der Rechtswissenschaften, Krasnojarsk 2006, S. 10-11.
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Die Verfiigbarkeit von paarigen Kategorien in der Basis des Begriffssystems
der allgemeinen Theorie des Rechts und der rechtlichen Regelung (,,subjektives
Rechts — Rechtspflicht™) und auch auf dem hochsten Niveau (,,Staat — Recht®) ist
eine natiirliche Tatsache, die durch objektive ,,Zweiteilung* der rechtsstaatlichen
Realitdt bedingt ist. Wir werden keine andere ,,offensichtliche” Paare der recht-
lichen Abstraktionen betrachten und konnen nach A.M. Vassiljev wiederholen,
dass ,,wahrscheinlich auch andere Kombinationen der paarigen Rechtsbegriffe,
und nicht nur in der Reihe grundlegender Rechtskategorien, sondern auch in den
Begriffsreihen moglich sind, die eine Zusammenfassung des Wesens des zweiten,
des dritten usw. Niveaus im Recht machen®3.

Nicht weniger ausdrucksvoll repréisentiert sich auch das Paar , Forderung
— Strafe” im Rahmen des umfangsreichsten Paares — ,,Stimulierung — Einschrén-
kung®. Die Kategorien ,,rechtliche Férderung® und ,,rechtliche Strafe® brauchen
einander, sie existieren und wirken auf die Interessen und das Verhalten der
Rechtssubjekte als ein Paar. Es ist ganz offensichtlich, dass sie bestimmte Ahn-
lichkeiten und Unterschiede haben und es eine konkrete Verbindung zwischen
ihnen gibt. Allerdings sind diese Begriffe nicht nur einfach vergleichbar, sondern
treten als dialektisch aufeinander bezogene — als paarige Rechtskategorien auf.

Bei ndherer Untersuchung ist in erster Linie ihre enge Zusammenarbeit auf
informativ-psychologischer Ebene der Rechtsauswirkung zu bemerken. Nicht
umsonst schligt eine Gruppe von Rechtswissenschaftlern vor, innerhalb des Sti-
mulationsverfahrens die erforschenden Rechtsmittel zu kombinieren*. Deswegen
haben wir auch nicht zufillig bei der Bestimmung der Abstraktionen ,,rechtliche
Forderung™ und ,,rechtliche Strafe” sie mit den Gattungsnamen — ,,Stimulierung*
und ,,Einschrinkung* verbunden. Die genannten Autoren interpretieren die Stimu-
lierung als Mechanismus der Motivation zum rechtmiBigen Verhalten, der gegen-
tiberliegende Werkzeuge des positiven und negativen motivationalen Einflusses
vereinigt. Die frither erwéhnten Juristen streben danach, im Denken die Paarigkeit
der Forderung und Strafe in einem einzigen Aspekt des Motivationsprozesses der
Rechtsauswirkung zu verstehen und zu reflektieren.

Zum Beispiel sieht V.M. Baranov die Situation wie folgt: ,,Unserer Meinung
nach ist die Férderung ein Strukturelement der nach ihrem Bestand komplexeren
staatlichen Methode — der Stimulierung. Ein weiterer dialektisch mit Férderung

3 AM. Vassiljev, Das genannte Werk, S. 258.

4 V.M. Baranov, Die Stimulierungsnormen des sowjetischen sozialistischen Rechts, Saratov
1978, S. 5-6; V.M Vedjachin. Die rechtlichen Stimuli: Begriff, Arten, «Rechtswissenschafty
1992, Ne 1, S. 50-55; Ju.V. Golik, Positive Stimuli im Strafrecht: Zusammenfassung der
Dissertation des Kandidaten der Rechtswissenschaften, Moskau 1994, S. 8-11; L.E. Svet-
scharovskij, Strafrechtliche Normen, die postkriminelles Benehmen der Person stimulieren,
Irkutsk 1991, S. 37-38; G.M. Petrov, Die Stimulierung in der Staatsverwaltung (rechtliche
Aspekte), Jaroslavl 1993, S. 22-25 u.a.
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verbundener Stimulierungselement ist die rechtliche Verantwortung, in ihrem
retrospektiven Aspekt genommen: als eine Art des staatlichen Zwangs. Auf den
ersten Blick konnte es scheinen, dass die Forderung und retrospektive Verantwor-
tung in Bezug zueinander polar sind und nicht von einem einzigen Begriff abge-
deckt werden konnen. Aber das ist nur auf den ersten Blick*>. Grundsitzlich ist
es moglich, seine Position insbesondere in Bezug auf die Vereinigung von ,,For-
derung“ und ,,Strafe” mit einem Oberbegriff unter Beriicksichtigung bestimmter
Einwénden zu unterstiitzen.

Zum einen scheint es aus unserer Sicht genauer, als eine paarige Kategorie fiir
negative (retrospektive) Verantwortung ihr Antipode — positive Verantwortung — zu
betrachten. Aber fiir ,,rechtliche Forderung tritt als Gegenteil die Abstraktion
»rechtliche Strafe”. Sonst identifizieren wir die Verantwortung mit der Strafbar-
keit, was nicht richtig ist.

Zweitens kann man in juristischer Literatur schwerwiegende und recht iiber-
zeugende Argumente gegen die Fusion im Rahmen der Stimulierung von positi-
ven und negativen Motivationsinstrumenten des Rechtslebens finden. Die oben
genannten Wissenschaftler haben sicher recht, dass das Recht die Individuen zum
rechtméBigen Verhalten durch die Einrichtung und Anwendung direkt entgegenge-
setzten Mittel mit Plus- und Minuszeichen ermutigt. Aber es gibt hier eine gewisse
Ungenauigkeit: es ist notwendig, iiber die positiv-negative Anregung zu sprechen,
aber nicht iiber die Stimulierung.

Die informativ-psychologische Rechtsauswirkung ,,verteilt sich* in gegensétz-
liche Elemente — Stimulierung und Einschrinkung. Die Entfernung von einer
der Seiten oder ihre Aufnahme im Rahmen der anderen fiihrt zum einseitigen
Verstandnis des Prozesses der Verhaltensregelung des Subjekts. Zum Beispiel
stellt es sich heraus, dass die Strafe und Forderung nur dazu gerichtet sind, die
Individuen zur rechtméfBigen Handlung zu stimulieren. Aber hier kommt eine
natiirliche Frage: welche rechtlichen Mittel halten die Subjekte von unrechtméafi-
gen Handlungen und schaffen eine Gegenmotivierung fiir dieses Verhalten durch
erforderliche Einschrankungen? In unserem Fall erhalten wir eine gewisse theo-
retische Verwirrung: die rechtliche Strafe kann als Stimulierungsmittel definiert
werden, das die Einschrinkung fiir eine Person wegen der Begehung einer uner-
laubten Handlung verhéngt.

Wir iiberzeugen uns davon, dass diese Betrachtungsweise der rechtlichen
Stimulierung das Denken verwirren, ihn von den wesentlichen erkennbaren Phé-
nomenen wegfithren und nicht auf dem Hauptpunkt der Strafe, sondern seiner
Nebenwirkung fokussieren kann. Den Téter bestrafend, entziehen wir ihn von
etwas, begrenzen in etwas und nur dadurch schaffen die Bedingungen fiir eine

5 V.M. Baranov, Das genannte Werk, S. 6.
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negative Stimulierung (oder besser zu sagen: Anregung) zu seinem spateren recht-
méBigen Verhalten. Basierendauf dem guten Wunsch, die Verbindung und die Ein-
heit von Foérderung und Strafe im Recht zu betonen, haben die Wissenschaftler sie
im Rahmen der Stimulierung kombiniert, dabei verliert sich aber ein wesentlicher
Unterschied zwischen ihnen, der ihre Wechselwirkung auf der Motivationsebene
ermdglicht.

Einer der ersten, fast vor hundert Jahren, bemerkte P.A. Sorokin die Wech-
selwirkung solcher paarigen ,,Hebel* mit ihrer besonderen nur ihnen geeigneten
Kraft, die Motivation der Subjekte zu beeinflussen. Es ist mdglich, nur ihn als
»erster Forscher, als ,,Pionier” der Tiefe der einheitlichen Motivationswirkung
der Auszeichnungen und Strafen anzuerkennen.

Durch Foérderungen und Strafen erhalten die Handlungen der Rechtssubjekte
ihre Bewertung, ihre Bedeutung wird fiir die Gesellschaft und den Staat festge-
stellt. Threrseits bewerten die Teilnehmer des Rechtslebens mogliche Folgen ihres
Handelns aus zwei Positionen, die erste Position wird durch die Notwendigkeit
bestimmt, ihre eigenen Interessen zu befriedigen und ihre Ziele zu erreichen,
die zweite stellt nichts anderes dar als Revision und Verbesserung der ersten
unter Beriicksichtigung der Interessen und Ziele anderer Rechtssubjekte mit
Erwartung der rechtlichen Antwort auf eine Handlung unter Beriicksichtigung
der Moglichkeit der Forderung oder Strafe. Auf die Interessen und Motivation
von Individuen wirken Effekte der paarigen informativ-psychologischen Rechts-
mittel. Im Fall der Feststellung von ForderungsmaBBnahmen fiir ein bestimmtes
Verhalten wirken sie als zusidtzliches Motiv zugunsten seiner Begehung von
einem Subjekt. Und in einer Situation der Festsetzung von Sanktionen fiir eine
bestimmte Handlung dient sie als Gegenmotivierung deren Begehens fiir den
Einzelnen.

Mit anderen Worten, die Antwort muss unbedingt zwei Alternativen haben
— entweder positive oder negative. Sonst ist die motivierende Wirkung selbst
unmoglich. In diesem Fall verflechten sich aufs engte miteinander informative
und psychologische Momente der Rechtsauswirkung. Aus der Sicht der Informa-
tionstheorie &uBern die rechtliche Forderung und rechtliche Strafe die Dualitét
der rechtsprognostischen Informationen, was einmal mehr die Einheit und den
Zusammenhang der erforschenden Phédnomene bestitigt. Ein Adressat beriicksich-
tigt zwei mogliche Ergebnisse — das negative und das positive. Wenn die rechtli-
che Strafe als Information das Hinweis fiir Adressat auf unerwiinschte (negative)
Folgen einer bestimmten Verhaltensvariante ist, ist die rechtliche Férderung ihrer-
seits das Hinweis auf giinstige (positive) Folgen des anderen Verhaltens. Durch in
Rechtsnormen festgelegte vorgesehene Mittel gibt der Gesetzgeber (Regelungs-
subjekt) prognostische Informationen dem Einzelnen (Regelungsobjekt), d.h. er
verwendet sie als paarige positiv-negative Signale.
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Die logische Form der Paarigkeit der Kategorien in der Untersuchung von For-
derungen und Strafen im Recht ermoglicht, einen sehr wichtigen Vorteil einer von
ihnen und davon bedingte Grenzen der anderen zu sehen. Es handelt sich um die
Vorteile der Nutzung der rechtlichen Férderung im Vergleich mit der Strafe und um
die Grenzen der letzteren. Es muss darauf hingewiesen werden, dass die Forderung
gleichzeitig die Interessen des Einzelnen und die Interessen der Gesellschaft und
des Staates im Ganzen durch ihre Verwendung befriedigen ermdglicht. Gesell-
schaftlich niitzliches Verhalten des Rechtssubjekts und seine entsprechende Stimu-
lierung sind auch fiir die Gesellschaft giinstig. Was die rechtliche Strafe anbetrifft,
so ist sie auf einer bestimmten Art und Weise flir die Gesellschaft, und noch mehr
fiir den Tater ungiinstig ist. Die Interessen des Staates und der Gesellschaft erhalten
in solchem Fall keine volle Zufriedenheit. Die negative Wirkung der Personlichkeit
begrenzend, entziehen wir auch gleichzeitig ihre Fiille des moglich sozialpositiven
Verhaltens. Nicht umsonst wird die rechtliche Strafe als notwendiges Ubel fiir den
Téter wegen des von ihm frither begangenen Boses definiert.

Natiirlich ist die Strafe ein notwendiges Instrument des Rechts, sondern eine
zweitrangige ,,negative” Wirkung seiner Nutzung soll sich im Zuge der weiteren
rechtlichen Fortschritte verringern. Dabei sind die Worte von N.A. Gredeskul
ganz aktuell: ,,Die mit Rechtsnormen verbundenen Bedrohungen durchzusetzen
ist eine traurige Notwendigkeit des Rechts, auf die es in vielen Fillen gerne ver-
zichtet hétte, wenn es zugleich irgendwie die Macht der gezeigten Bedrohungen
unbeschédigt bewahren konnte®®,

So haben wir die wichtigsten Punkte der vorldufigen Suche nach paarigen
Kategorien in der Begriffsreihe ,,rechtliche Stimulierung — rechtliche Einschrén-
kung® identifiziert und die Aktualitit ihrer Entwicklung festgestellt. Jetzt ist es
notwendig, mit der Aufkldrung des wichtigsten Standpunktes — des Algorithmus
ihrer Untersuchung — zu beginnen, der die Spezifik der paarigen Abstraktionen
als besondere logische Formen charakterisiert. Letzteres ist eine Kombination von
miteinander verbundenen Aufgaben, durch deren Losungen der Forscher imstande
ist, den Zweck der Anwendung der angegebenen logischen Form zu erreichen
— die Offenlegung komplexer Einheit und rechtlicher Wechselwirkungen erfor-
schender entgegengesetzten Phdnomene.

Der gesamte Prozess der Forschung der Rechtserscheinungen in Form der
paarigen Kategorien kann in folgende Phasen unterteilt werden.

Erstens ist es notwendig, jede von entgegengesetzten Rechtserscheinungen als
relativ unabhéngiges Phanomen zu analysieren. Zu diesem Zweck sind ihre Spe-
zifik, Arten usw. herzustellen, besonders sind innere Verbindungen zu beachten.

6 N.A. Gredeskul, Zur Lehre iiber die Rechtsausiibung. Der fiir Rechtsausiibung nétige intel-
lektuelle Prozess, Charkow 1900, S. 27.
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Zweitens sind durch Vergleich die Gemeinsamkeiten und Unterschiede zwi-
schen den erforschenden Erscheinungen zu identifizieren.

Die ersten zwei Etappen sind vorldufig, die den unmittelbaren Prozess der
Untersuchung der Einheit und Wechselwirkung von Gegensitzen im Recht
beriicksichtigen.

Drittens ist es schon Zeit, mit der Aufdeckung der Einheit dieser Phdnomene
in unterschiedlichen Aspekten zu beginnen. Mit anderen Worten, die Aufgabe
dieser Stufe besteht darin, auf der Basis der friiher festgelegten Ahnlichkeiten der
Gegensitzen die Momente in ihrer Einheit (im Rahmen eines derselben Wesens)
im rechtlichen Bereich aufkldren. Dies ermdglicht, mit Erforschung von ihren
komplexen Wechselwirkungen in diesen Aspekten zu beginnen.

Viertens, basierend auf den festgestellten spezifischen Unterschiede, sind die
Besonderheiten der ,,Zusammenwirkung®, der Wechselwirkung eines Phdnomens
auf das andere in allen identifizierten Punkten der Einheit zu untersuchen, weil
jeder von Gegensitzen auf eigene Weise den anderen ,,verneint‘.

Fiinftens ist die offenbare Wechselwirkung als Quelle der ,,eigenen Bewe-
gung*, des Funktionierens und der Entwicklung bereitzustellen, infolge deren die
innere Verbindung des gegebenen Paars, die Wechselverbindung zwischen diesen
Phianomenen, ihren Elementen (Arten) festgestellt wird.

Sechstens ist eine qualitativ-quantitative Ungleichwertigkeit der gegensétz-
lichen Rechtserscheinungen im Zuge der Wechselwirkung aufzudecken, das
Dominieren einer von ihnen in bestimmten Stadien der Entwicklung zu erfor-
schen. Interessant ist in diesem Zusammenhang der Vorschlag von A.M. Vassiljev
iiber die Notwendigkeit, solche Paare im Aspekt der Kausalitdt zu betrachten. Er
betont die Moglichkeit, die Hauptrolle eines Gegensatzes einem anderen im Zuge
ihrer stdndig entwickelnden Verbindung (infolge der wichtigen Verdnderung der
Wechselwirkung selbst oder duBerlichen Bedingungen) zu ,,iibergeben. Anders
gesagt, A.M. Vassiljev bietet an, paarige Rechtsphdnomene als stindig stellen-
weise wechselnde Erscheinungen zu untersuchen, d.h. zuerst tritt eine als Ursache
und andere als Wirkung, dann — umgekehrt. Sein Vorschlag ergénzt das Problem
des Dominierens der Gegensitze.

Siebtens, komplizierte innere Wechselwirkung des Paares der Erscheinungen
festgestellt, ist es in Wechselverbindung des héheren Niveaus einzuschliefen.
Dabei zeigt sich ihre Einheit im Rahmen eines desselben Wesens, das mit ande-
rem entgegengesetzten System zusammenwirkt. Bei Untersuchung des Paares
,,Rechtsverhéltnis — Rechtsnorm® ist die letztere im Rahmen des Rechtswesens in
Wechselwirkung mit dem Staat einzuschlieBen. Also, es stellt sich mdglich vor, die
Dialektik innerer und &uferer Verbindungen eines bestimmten Paares zu bertick-
sichtigen. Dabei ist es wichtig, eine fithrende Rolle der inneren Wechselwirkung
des Systems fiir ihre Entwicklung im Vergleich mit der dufleren zu beachten.
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Die Absonderung dargelegter Etappen des Algorithmus der Untersuchung paa-
riger Rechtskategorien hat einen bedingten Charakter, da gegebene Stadien sich
im Prozess unmittelbarer Forschung aufs engste verflechten und ihre deutliche
Abgrenzung oft schwer durchfiihrbar ist. Ndmliche Gesamtheit der Aufgaben ist
fiir gemeinsame Orientierung des Forschers nétig, der eine paarige Form recht-
licher Begriffe nutzen will. Bei Studium eines konkreten Paares kann sich der
gegebene Algorithmus verdndern und durch andere Aufgaben ergiinz werden, die
durch Sperzifik der untersuchender entgegengesetzter Erscheinungen und ihrer
Wechselwirkung bedingt sind.

Also, die paarigen Rechtskategorien sind eine solche logische Form (ein
besonderes Paar von Begriffe), die den Zweck hat, in allgemeiner Rechtstheorie
objektive Einheit und Wechselwirkung von zwei entgegengesetzter Erscheinun-
gen, Tendenzen, Eigenschaften des Rechts und der rechtlichen Regelung zu wider-
spiegeln, und die durch den speziellen auf logisch-philosophischen Kenntnisse
basierten Algorithmus ihrer theoretischer Untersuchung charakterisiert ist. In vor-
geschlagener Definition sind nicht alle Momente hineingegangen, die die Bedeu-
tung paariger wissenschaftlichen Abstraktionen in der allgemeinen theoretischen
Erkenntnis des Rechts und Mechanismus der rechtlichen Regelung aufdecken.

Wir nennen hauptsidchliche Funktionen paariger Rechtskategorien, die Bedeu-
tung der letzteren bilden:

— sie erlauben die Beschrianktheit der formal-logischen Betrachtungsweise bei
Aufstellung der Begriffe zu iiberwinden, machen eine unwiderspriichliche
Abbildung im theoretischen Denken konkreter dialektischen Verbindungen
des Mechanismus der rechtlichen Regelung moglich;

— die weitere Erforschung ganzer Reihe der Paare von Kategorien, die Aufstel-
lung der speziell-rechtlichen Besonderheiten gegebener logischen Form 16sen
das Problem der Suche des Anfangs, des ,,Grundsteins des Aufstieges vom
Abstrakten zum Konkreten im Recht;

— sie treten als Anfangsgriinde der Aufstellung des organischen Systems allge-
meiner Theorie des Rechts und der rechtlichen Regelung auf, das die ganze
Vielfalt der Wechselbeziehungen der rechtlichen Wirklichkeit in der Perspek-
tive widerspiegeln kann. Nur aus der Sicht der Paarigkeit der Begriffe ist die
Anwendung der Methode des Aufstieges vom Abstrakten zum Konkreten zu
verwirklichen;

— sie begiinstigen die Suche inmitten wissenschaftlicher Diskussionen der
Antinomien-Probleme und fordern ihre Losung in der Art der dialektischen
Synthese, um damit die Einseitigkeit der Forschungspositionen zu beseitigen.
Im Ganzen erlaubt die Untersuchung korrelativer rechtlichen Begriffe in

Form der paarigen Abstraktionen, ihre Entwicklung vom einfachen summarischen

System des Wissens zu organischer Theorie, von Aufzihlung der Merkmale und
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unverbundener Elemente zur Herausstellung der Vielfalt der Wechselverbindun-

gen, Wechselwirkungen des Mechanismus der rechtlichen Regelung fortzufiihren.

Die Untersuchung des Problems der paarigen Kategorien in der Analyse des
Begriffsapparats der Rechtswissenschaft vollendend, bestimmen wir konzentriert
ihre Hauptmomente:

— wissenschaftlicher rechtlicher Begriff lduft in seiner Entwicklung einige ein-
ander wechselnde Etappen ab: von einfacher Gesamtheit der Gens-und Gat-
tungsmerkmale zum Begriff als System des Wissens, zur einheitlicher Theorie,
und im Rahmen der Gruppe von Theorien hat der Begriff eine potentiale
Moglichkeit zu einer Kategorie zu werden — zur gemeinsamen Hdochstabstrak-
tion im System der Rechtswissenschaften;

— in der gegenwirtigen Etappe der Entwicklung vaterléndischer Rechtswissen-
schaft werden alle hochst komplizierte rechtliche Begriffe nicht durch die
Gesamtheit der Merkmale, sondern durch System der Elemente bestimmt;

— paarige Rechtskategorien treten als die wichtigste Form der Fortentwicklung
des rechtlichen Wissens am Wege der AuBerung komplizierter dialektischer
Verbindungen im Struktur und Gehalt des Mechanismus der rechtlichen Rege-
lung auf;

— der Entwicklungsprozess des Begriffsapparats der Rechtswissenschaft hat
einen kontinuierlichen Charakter, der objektiv durch andauernde Komplika-
tion der Rechtswirklichkeit bedingt ist, im dessen Rahmen die wichtigste Auf-
gabe der hochst volligen und allseitigen Abbildung des erforschenden Objekts
geldst wird.

Wir sind der Meinung, dass der untersuchende Algorithmus der Analyse von
paarigen Kategorien unter dem Gesichtswinkel der Dualitét rechtlicher Informa-
tionen in rechtlichen Zweigforschungen seine Anwendung finden kann. Und das
Studium einiger paarigen Kategorien in Zweigwissenschaften erlaubt im weiteren,
allgemeine theoretische Vorstellung iiber derartige logische Form der rechtlichen
Erkenntnis zu préazisieren und zu entwickeln.

RESUMEE

Im Artikel werden die Fragen der Bildung und Vervollkommnung des Begriffsapparats der
modernen Rechtswissenschaft in Russland behandelt. Es wird das Problem der Paarigkeit
von juristischen Kategorien beachtet. Als methodologische Grundlage der Bildung der
paarigen Begriffe der Rechtswissenschaft wird materialistische Dialektik verwendet.
Es wird ein ungefahrer Kreis von paarigen Kategorien der allgemeinen Rechtstheorie
bestimmt. Analysiert sind solche paarige Begriffe wie rechtliche Stimulierung und rechtliche
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Einschriankung, die Forderung und Strafe im Recht, subjektive Rechte und juristische
Pflichten, positive und negative juristische Verantwortung. Es wird eine Autorendefinition
der paarigen Rechtskategorien und logischer Algorithmus der Offenbarung der Paarigkeit
von Rechtskategorien vorgeschlagen, sowie werden ihre Funktionen bestimmt. Vorgemerkt
sind auch die Perspektiven der Nutzung der paarigen Kategorien als einer logischen Form
der Erkenntnis der rechtsstaatlichen Phdnomene.

Alexander Vasilevich Malko, Viadimir Viadimirovich Nyrkov
PAIRED CATEGORIES OF THE GENERAL THEORY OF LAW: PROBLEMS OF RESEARCH

In the article the questions of formation and perfection of the conceptual apparatus of the
modern legal science in Russia to be treated. It will be observed, the problem of the pairs
of legal categories. As a methodological basis of the formation of the paired concepts of
legal science, materialist dialectics is used. It is determined to be an approximate circle
of the paired categories of the General theory of law. Are analysed such paired concepts
such as legal stimulus and legal limitation, the promotion and punishment in the law,
subjective rights and legal obligations, both positive and negative legal responsibility. It
is an author’s definition of pairs of legal categories and logical algorithm of the disclosure
is proposed of the pair of legal categories, and determined their functions. Advanced the
prospects of the use of the paired categories as a logical Form of the cognition of legal
phenomena are noted.

KEY WORDS: methodology of the legal science, General legal theory, the conceptual
apparatus of the legal science, the pairing of the categories of law

Bibliographie

V.M. Baranov, Die Stimulierungsnormen des sowjetischen sozialistischen Rechts, Saratov 1978.

Ju. V., Golik, Positive Stimuli im Strafrecht: Zusammenfassung der Dissertation des Kandidaten
der Rechtswissenschaften, Moskau 1994.

N.A. Gredeskul, Zur Lehre iiber die Rechtsausiibung. Der fiir Rechtsaustibung nétige intellek-
tuelle Prozess, Charkow 1900.

A.A. Rudakov, Rechte und Pflichten als paarige Rechtskategorien (theoretische Fragen). Dis-
sertation des Kandidaten der Rechtswissenschafien, Krasnojarsk 2006.

LLE. Svetscharovskij, Strafrechtliche Normen, die postkriminelles Benehmen der Person sti-
mulieren, Irkutsk 1991.

G.M. Petrov, Die Stimulierung in der Staatsverwaltung (rechtliche Aspekte), Jaroslavl 1993.

AM. Vassiljev, Die paarigen Kategorien. Methodologische Aspekte der Entwicklung des Kate-
goriensystems der Rechtstheorie, Moskau 1976.

V.M. Vedjachin, Die rechtlichen Stimuli: Begriff, Arten, «Rechtswissenschaft» 1992, Ne 1.

SP Vol. 48 / STUDIA | ANALIZY 253



VOL 48 STUDIA
' POLITOLOGICZNE

ABTOpBI

Buranuii BuxktopoBuu I'onuapoB, npodeccop kadeapbl KOHCTUTYLHOHHOTO
W MyHHLMOAIBHOTO MpaBa, aupekTop MHctutyTa mpobiieM rmobanu3anuu,
SKOHOMUKHU W Pa3BUTHUS IpakIaHCKoro odmiectsa, Poccuiickas denepanys.

Aunex 3anecHsl, gokTop MHCTUTYTAa MONMMTHYECKUWX HayK BapmaBckoro yHu-
BEPCHUTETA, 3aHUMAETCsi M3yYyeHHEM KOHCTHTYIIMOHHOTO mpasa. [levara-
ercs B KypHanax, Hamp. «CpaBHHUTENbHOE KOHCTUTYIIMOHHOE 0003peHHEe»,
«l'ocymapctBo u mpaBo», «IIpobermsl B pOCCHHCKOM 3aKOHOMATEITHCTBEY,
«Kutafin University Law Review», <MEMJIEKETTIK BACKAPY XXOHE
MEMUJIEKETTIK KBIBMET feuibiMu-Tanaay xypHaisb», «fOpuauueckas
HayKa», «EBpasuiickuil I0pUIMYECKUil XKypHa», PyKOBOIUTEIb MEXIyHa-
POIHOTO HCCIIEI0BATENIbCKOTO MPoeKTa Koncmumyyuonnas iocmuyus 6 nocm-
COBEMCKUX CIPAHAX. MEXCOY MOOENbI0 NPABO8020 20CY0apCmed U ee MecHi-
Hoim npumenenuem (HammonanbHbIi HaydHbnid ieHTp [lombmmm: Ne 2016/23/B/
HS5/03648), ITomba.

Hamxu6a Nabrap Kei3el MycTadaeBa, 10kTop GHIOCOGUH IO IOPHINICCKIM
HayKaM, Hay4dHbIi coTpyaHuk Otaena AHanuza Brewmnell [lonutuku Lentpa
Crparernueckux Vccnenosanuii npu IIpesunenre AzepoOaitmkanckoii Pecmy-
Onuku, AzepOaiimkanckas PecnyOnuka.

OmoH 3akupoBuu MyXxaMeI:KaHOB, JOKTOpP IOPHUIMYECKHUX HaykK, mpodeccop
TamkeHTCKOro rocyJapcTBEHHOTO IOPUINUECKOTO YHUBEPCUTETa Y30€KUCTaH.

Muxaua UBanouy IlacTyXoB, JOKTOp I0pUANYECKUX HayK, Ipodeccop, 3aciy-
JKeHHBIN 1opHucT Pecryonuku benapych, benopycckuit nHCTUTYT mipaBoBeze-
Hus, Pecybnuka benapych.

Anarosmii Anexkcanaposny Ilerpamyk, MarucTp noauTH4Yeckux Hayk Bapias-
ckoro yHusepcutera (Ilompma), Ykpauna.

Cepreii IOpbeBn4 IlosipkoB, KaHIUIAT MTEAArOTUYECKUX HayK, YUEHBIH CEKpe-
Tapb Bcepoccuiickoro Hay4yHO-HCCIEI0BATENbCKOTO HHCTUTYTa (H3UKO-
TEXHUYECKHX U paanorexHndeckux nmamepenuit (OI'VII), Poccuiickas dene-
panusi.

Muxaua BacuabeBuy CaBuuH, JOKTOp IOPHIMYECKHX HayK, podeccop, TUpeK-
Top MHCTHTYTA CpaBHUTENBHOTO MyOIWYHOTO MpaBa M MEXIAYHAPOIHOTO
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MpaBa Y>KropoACKOTO HAIOHAJIFHOTO YHUBEPCUTETA, IJIaBHBINA UCCIIeI0BATENb
MEXXIYHAPOAHOTO HCCIENOBATENbCKOIO NpoeKTa Koncmumyyuonnas ocmu-
Yusl @ NOCMCOBEMCKUX CIMPAHAX. MeNHCOY MOOENbI0 NPAB08o2o 20CY0apCmed
u ee mecmuvim npumenenuem (HaummonaneHbelii HayyHbld neHTp [lompmim:

Ne 2016/23/B/HS5/03648), Ykpanna.

Cranucaas CyJsioBcku, npodeccop, OekaH (axKylbTeTa MOJUTHYECKUX HayK
1 MEXAyHapOIHBIX HcciaenoBaHuil Bapmasckoro yHuBepcurera, Ilonbma.

Nabsc TaBacoBuy Ty/abTeeB, TOKTOp IOPUANYECKUX HayK, mpodeccop TamkeHt-
CKOTO TOCYIApCTBEHHOTO IOPUAMYECKOTO YHUBEPCHUTETA, Y30CKHUCTaH.

Bennamun EBrenbeBnuy YMpKHH, JOKTOp IOPUAMYECKUX HAyK, mpodeccop,
IJIaBHBIA Hay4HbIN cOTpyqHUK MHCcTHTyTa rocynapcersa u npasa Poccuiickoi
AKanieMuu HayK, TIaBHBIA Hay4yHBIN COTPYIHUK MHCTUTYTa 3aKOHOIATENbCTBA
W CpaBHUTENbHOTO mpaBoBeAeHus npu [IpaBurensctBe P®D; 3aciyxeHHBIH
nestenb Hayku PO, 3acmykennsiid ropuct PO, Poccuiickas denepartusi.

Hapumuce HlykypajmeBa, TOKTOp HOJUTHUYECKUX HAyK, NTHCTUTYT MOIUTUYECKUX
Hayk YHuBepcuteta Kasumupa Benukoro B beiaromie, [Tonbiira.
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STUDIA POLITOLOGICZNE

Wytyczne dla Autoréw

Forma przekazania tekstu: e-mailem, w edytorze Word (na adres: zalesnyjacek(@gmail.com).

Do tekstu dolgcza sie oéwiadczenie o oryginalno$ci pracy oraz o tym, ze aktualnie nie
uczestniczy ona w innym postepowaniu wydawniczym.

Redakcja tekstu
Uklad analizy:
Autor
Tytutu analizy w jezyku polskim
Abstrakt: w jezyku polskim do 600 znakéw
Kluczowe stowa: 5 w jezyku polskim
Struktura analizy:
Wprowadzenie: uzasadnienie wyboru tematu 1 jego nowatorskosé, cele analizy, hipotezy
1 tezy badawcze, zastosowane metody badawcze
— analiza
— konkluzje (wnioski)
Streszczenie w jezyku polskim
Tytulu analizy w jezyku angielskim
Abstrakt: w jezyku angielskim do 600 znakéw
Kluczowe stowa: 5 w jezyku angielskim
Bibliografia
Nota o Autorze (w tym: nazwa instytucji, w ktérej jest zatrudniony, tytul naukowy,
stopien naukowy, adres e-mailowy).
W pracy stosuje sie §rodtytuly

Czcionka: Times New Roman, ,13”
Akapit: wyréwnanie do prawej 1 lewej, wciecie: 1,25 cm plerwszy wiersz, 1,5 odstepu mie-
dzy wierszami.
Przypisy polskie: na dole strony, numeracja ciagla, czcionka ,10”, wedlug wzoru:
1 8. Huntington, Trzecia fala demokratyzacji, Warszawa 1995, s. 206.
I Tamze, s. 27.
1 M. Cichosz, Transformacja demokratyczna — przyczyny, przebieg i efekty procesu, [w:] A. Anto-
szewski (red.), Systemy polityczne Europy Srodkowo-Wichodniej, Wroctaw 2006, s. 52.
1 8. Huntington, Trzecia fala..., s. 176.
1T, Kowalski, Formy i przestanki obecnosci kapitatu zagranicznego w mediach drukowanych,
,Zeszyty Prasoznawcze” 1998, nr 1-2, s. 37.
I M. Gérak, Cyfrowa prasa: chwilowa moda czy przysztosé, http://internetstandard.pl/arty-
kuly/45301.html, 6.12.2004.

Tekst podstawowy 1 przypisy: wyjustowane.
Ustawienia strony: standardowe.
Objetosé: 25-35 tys. znakéw (wraz ze spacjami).



W celu przeciwdziatania ,ghostwriting” 1 ,guest authorship” Redakcja «Studiéw Politolo-
gicznych» wprowadzila procedury zwigzane z zaporg ,ghostwriting”.

,Ghostwriting” oraz ,guest authorship” sg przejawem nierzetelnosci naukowej. Wszelkie
wykryte przypadki beda demaskowane, wlacznie z powiadomieniem odpowiednich pod-
miotéw (instytucje zatrudniajace Autordw, towarzystwa naukowe, stowarzyszenia edytoréw
naukowych itp.).

Z ,ghostwriting” mamy do czynienia wowczas, gdy kto§ wnidst istotny wklad w powstanie
publikacji, bez ujawnienia swojego udziatu jako jeden z Autoréw lub bez wymienienia jego
roli w podzigkowaniach zamieszczonych w publikacji.

Z ,guest authorship” (,honorary authorship”) mamy do czynienia wowczas, gdy udziat
Autora jest znikomy lub w ogéle nie mial miejsca, a pomimo to jest Autorem/wspétauto-
rem publikacji.

Autor publikacji jest zobligowany poinformowaé o zrédlach finansowania publikacji,
wkiadzie instytucji naukowo-badawczych, stowarzyszen 1 innych podmiotéw (,financial
disclosure”).

Redakcja «Studiéw Politologicznych» wymaga od Autoréw publikacji ujawnienia wkiadu
poszczegdlnych Autoréw w powstanie publikacji (z podaniem afiliacji oraz informacji, kto
jest Autorem koncepcji, zalozen, metod, protokolu itp. wykorzystywanych przy przygoto-
waniu publikacji). Autor ponosi odpowiedzialno$§é za zgloszong publikacje.

Redakcja «Studiéw Politologicznych» dokumentuje wszelkie przejawy nierzetelnosci
naukowe], zwlaszcza famania 1 naruszania zasad etyki obowigzujacych w nauce.

Teksty przekazywane do opublikowania w «Studiach Politologicznych» podlegaja poste-
powaniu recenzyjnemu. W ciggu 2 miesiecy od zlozenia tekstu Autor jest informowany
o zakwalifikowaniu go do postepowania recenzyjnego lub odrzuceniu ze wzgledu na uchy-
bienia formalne. Nastepnie kazda praca (po nadaniu jej anonimowo$ci) jest opiniowana
przez jednego z Redaktoréw «Studiéw Politologicznych». Po uzyskaniu pozytywnej opinii,
tekst jest przekazywany dwém recenzentom zewnetrznym, tj. spoza czlonkéw Redak-
cji. W przypadku uzyskania recenzji negatywnej informacja o tym fakcie jest podawana
Autorowl, a postgpowanie publikacyjne ulega zakonczeniu ze skutkiem dlah negatywnym.
W przypadku recenzji negatywnej Autor otrzymuje recenzje nadestanego tekstu (po
usunieciu personaliéw recenzenta) oraz informacje, ze postgpowanie publikacyjne ulegto
zakonczeniu ze skutkiem negatywnym.

Redakcja nie zwraca tekstow niezaméwionych oraz zastrzega sobie prawo do ich reda-
gowania 1 skracania.



STUDIA POLITOLOGICZNE
(,, JIOJIMTOJIOTMYECKUE NCCIIEJOBAHUWA”)

Ykazanust 1ui1 ABTOPOB

dopma npenocTaBiIeHUs TEKCTOB (Ha PYCCKOM SI3bIKE): II0 3JIEKTPOHHOM I04Te, B pelakTope
Word (Ha appec cexperaps «Iloauronorundeckux uccienoBaHuiy: zalesnyjacek@gmail.
com).

K TCKCTY HPUJIAracTcs 3adBJICHUC 00 OPUTHHAJIBHOCTHU pa6OTBI n O TOM, YTO Ha JaHHOC
BpEMs OHA HE 3asdBJIEHA B APYTHUC U3TaHUS.

PenakTupoBaHme TeKcTa
Cxema craTbm:
ABTOp
HazBanwe cTraTby Ha pPyCCKOM SI3BIKE
Pesrome: 10 600 3HaKOB Ha PYCCKOM SI3BIKE
KitroueBbie ciioBa: 5 Ha PyCCKOM SI3bIKE
TekcT crarbu
Crpykrypa:
Benenne: o0ocHOBaHWE BBIOOpa TEMBI M €€ HOBH3HBI, LEH aHANN3a, THIIOTE3HI
7 TE3WCHI MCCIICAOBAHNH, IPUMEHSIEMBIC METOIBI HCCIICIOBAHMUS
— aHaIN3
— BBIBOJIbI
Ha3BaHue craTby Ha aHDIMHCKOM SI3BIKE
Pestome: 10 600 3HaKOB Ha AHIVIMICKOM SI3bIKE
KunroueBble ciioBa: 5 Ha aHIIMICKOM SI3bIKE
Bubmorpadgus Ha aHIIIUHCKOM SI3bIKe
Wudopmarms 06 aBTope (HaNMEHOBaHHE YUIPESKACHHS, B KOTOPOM OH paboTaeT, yueHoe
3BaHUE, YUEHas CTCTICHb).

MIpugr: Times New Roman «13»
CHOCKHU: BHU3Y CTPaHUIIbI, HEMIPEPbIBHAS HyMepalys, mpudt «10», cormacHo o0pasity:

! U. B. Yy6sikun, [ocyoapcmeennoe ynpasieHue cmpan Onudicre2o 3apybexcos Poccuu,
Mocksa 2006, c. 99.

! Tam xe, c. 27.

' Cm.: H. Jlx. MenbBuH, Y30exucman: nepexo0 K agmopumapusmy Ha WeIKo6oM nymi,
[B:] C. U. Ky3ueuona (pen.), Cmpanwr L{enmpanvuoii Azuu na pybesce XX—XXI gexos:
CMAaHoBIeHUue HaYUoHaIbHbIX 2ocydapcms, Mocksa 2006, c. 78.

' A. C. ABroHoMOB, [Ipoyecc cmanosnenus napramenmapusma 6 Kazaxcmane, ,Ilpen-

cTaBHUTEIbHAS BiacTh” 1995, Ne 2, ¢. 27.
M. Gorak, Cyfrowa prasa: chwilowa moda czy przysztos¢, http://internetstandard.pl/
artykuly/45301.html, 6.12.2004.

1

[TapameTpbl CTpaHMIIBI: CTaHIAPTHBIE.

O0bem: 25-35 ThIC. 3HAKOB C IIpobesaMu.



C 1enbio IpOTUBOACHCTBUSA «ghostwriting» u «guest authorshipy» penaxims «Studiow
Politologicznych» BBena npouenypsl, CBsI3aHHbIE C Iperpagon «ghostwriting».

«Ghostwriting» n «guest authorship» sBISIOTCS NPOSBICHUEM HayyHOH HenoOpo-
coBecTHOCTH. Bce oOHapykeHHBIE citydan OymyT pazoOiiadeHbl, BKIOYas yBEAOMIICHHE
COOTBETCTBEHHBIX CYOBEKTOB (YyUPEXKICHHH, B KOTOPHIX PabOTaIOT aBTOPHI, HAYYHBIC
oOrIecTBa, COOOIIECTBa HAYYHBIX PENAKTOPOB U T.IL.).

C «ghostwriting» mMeeM /1e110, KOTa KTO-TO BHEC BECOMBIN BKJIA B CO3MaHHE TyOIH-
Kalliu, He cooOIIasi 0 CBOEM yUacTHH B POJIM COABTOpa MO0 Oe3 yIOMHHAHHS €0 POJIn
B 6ﬂar0ﬂapHOCTﬂX, IIOMCHICHHBIX B Hy6ﬂl/lKaI_lI/ll/l.

C «guest authorship» («honorary authorship») iMeeM €0, Korja y4acTHe aBTopa
MH3EpPHO MaJIo JIMOO BOOOIE OTCYTCTBYET, U HE CMOTpPS Ha 3TO, OH SBJIAETCS aBTOPOM/
COaBTOPOM ITyONHKAIIHH.

ABTOp myOnuKamuu 00s3aH COOOIMMTH 00 MCTOYHMKAX (MHAHCHPOBAHUS ITyOJHKa-
LMY, BKJIaJIe HAyYHO-MCCIENOBATEIbCKUX YUPEKACHUH, OOIIECTB U JAPYTUX CyOBEKTOB
(«financial disclosure»).

Penaxnus «Studiow Politologicznych» TpeOyer oT aBTOpoB MyOnuKanuii npeacrasie-
HUS BKJIaJa BCEX KOHKPETHBIX aBTOPOB B CO3JaHUM ITyOiIMKanuu (¢ ykaszanueM adduma-
IINM U JaHHBIX, KTO SBJISETCS aBTOPOM KOHIICTIIINM, OCHOBHBIX TE€3HCOB, METOJIOB, IIPOTO-
KOJIa U T. 1., UCTIONb30BAaHHBIX B MOATOTOBKE MTyONMKaIiK). ABTOp HECET OTBETCTBEHHOCTh
3a 3asBJICHHYIO MTyOJIMKALIUIO.

Penaxuust «Studiow Politologicznychy nokymeHTHpYeT Bce NpOsIBICHHS HAyYHOH HENO0-
OpPOCOBECTHOCTH, B YaCTHOCTH HapyIICHHs NMPUHIUIIOB STUKH, ICHCTBYIONIUX B HayKe.

TexcTrl, Hampapisiemble s myonukanuu B «Studiach Politologicznychy, mommexar
IpoliecCy peleH3npoBaHud. B TeueHue 2 MecsieB ¢ MOMEHTA IOJa4l TeKCTa aBTOp yBe-
JOMIIIETCS O TOM, YTO OH JOIYIIEH K NpOLecCy PeleH3UPOBaHMA JTHOO He AOIyIIeH
B CBs3M ¢ (hopMasIbHBIMU TOrperHocTsIMU. [lanee kakaas padora (mocie ee aHOHMMHU3a-
IINH) OLIEHUBAETCS OJJHUM n3 penaktopoB «Studidw Politologicznychy. [Tocne momydenus
TIOJIOKUTENTLHON OLICHKU TEKCT MEePEAAcTCs ABYM HE3aBHCHUMBIM PELICH3CHTaM, He SBJISIO-
IIMMCS WICHAMH Pelakuuy. B citydae oTpHIaTensHON pelieH3HH, TaHHY0 HH)OPMALHUIO
COOOILIAIOT aBTOPY, a NpoLecC IMyONMKAMK 3aBEPLIACTCsl ¢ HETaTHBHBIM PE3YJIBTaTOM.
B ciyyae HeraTMBHOW pelIEH3UM aBTOP MOJNY4YaeT PELEH3UIO HA OTHPABICHHBIA TEKCT
(mocie ynajeHus UIMEHHU pelieH3eHTa) U HH(POPMAIMIO, YTO Ipolece IyOIuKanuy 3aBep-
LICH C HETaTHBHBIM ISl HETO PE3yJIBTaTOM.

Penakius He BO3BpalaeT He 3aKa3aHHBIX TEKCTOB M OCTAaBISIET 32 COOOW MpaBo K MX
PEIAaKTUPOBAHUIO M COKPAILCHHIO.



STUDIA POLITOLOGICZNE
(“POLITICAL SCIENCE STUDIES”)

Instructions for Authors

Papers should be submitted by email in Word format to the following address:
zalesnyjacek@gmail.com.

Paper should include a statement concerning the original character of the paper and the
fact that it is not under consideration for publication elsewhere.

Editing of the text
Structure of the paper:
A scheme of the analysis:
Author(s)
Manuscript title
Abstract (up to 600 characters)
Key words: up to 5
Body of the manuscript
Introduction: justification of the research and its novelty, objectives of the analysis,
hypotheses and research theses, applied research methods
— analysis
— conclusions
Bibliography
A short note about the Author(s) is also required (including the name of the institution
where they are employed, the academic title and academic degree).

Font: 13-point font size (Times New Roman)

References: at the bottom of the page, continuous pagination, 10-point font size, according
to the following model:

1 F Millard, Elections, Parties and Representation in Post-Communist Europe, Palgrave Mac-
millan 2004, p. 135.

1 Ibidem, p. 27.

LT Zittel, Legislators and their representational roles: strategic choices or habits of the heart?,
[in:] M. Blomgren, O. Rozenberg (eds.), Parliamentary Roles in Modern Legislatures,
Routledge 2012, p. 107.

1 F Millard, Elections, Parties..., p. 176.

1 A. Grant, The Politics of American Campaign Finance, “Parliamentary Affairs” 1998,
Ne 2, p. 227.

1 M. Gérak, Cyfrowa prasa: chwilowa moda czy przyszlosé, http://internetstandard.pl/arty-
kuly/45301.html, 6.12.2004.

Page setup: standard

Length: 25,000-35,000 characters (spaces included)



To counteract ,ghostwriting” and ,guest authorship”, the Editorial Board of «Studia Poli-
tologiczne» has procedures to block,ghostwriting” and unacknowledged guest authorship.

,Ghostwriting” and ,guest authorship” are scientifically unreliable and dishonest. All
detected cases will be disclosed, including notifying the proper entities (institutions
employing the Authors, scientific societies, associations of scientific editors, etc.).

We are dealing with ,ghostwriting” when a person who has made a significant contribution
to the manuscript does not disclose their participation as one of the Authors or when their
role is not mentioned in the Acknowledgements included in the publication.

We are dealing with ,guest authorship” (,honorary authorship”) when the Author’s partici-
pation is negligible or none despite the fact they are listed as an Author/co-author of the
publication.

The Author(s) is obliged to disclose the sources of financing for the publication, such as
research grants from scientific and research institutions, associations and other entities
(,financial disclosure”).

The Editorial Board of «Studia Politologiczne» requires all Authors with reasonable
claims to authorship to be named, including their institutional affiliations. The Authors
should declare their contribution(s) to the manuscript including the development of the
concept(s), assumption(s), method(s), protocols for data analysis, interpretation and con-
clusions. This information can be provided in a separate note (email) to the Secretary of
«Political Science Studies».

The Editorial Board of «Studia Politologiczne» documents all signs of scientific unreli-
ability, especially of breaking and infringing the principles of ethics binding in science.

Manuscripts submitted for publication in «Studia Politologiczne» are subject to a double-
blind review. Within two months from the time of submission, the Author is advised
if their paper has been accepted for review or rejected due to formal faults. Next, each
manuscript (after being anonymized) is assessed by one of the Editors of «Studia Polito-
logiczne». After receiving a positive opinion, it is then passed on to two external reviewers,
L.e. from outside the Editorial Board. In case of a negative review, that is, the manuscript
being rejected for publication, the Author is advised accordingly and the paper, along with
the anonymized reviewers’ feedback, is returned to them.

The Editorial Board does not return the manuscripts which have not been requested and
reserves the right to edit and abridge them.



