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Introduction

September 1990 saw exceptionally significant change made to the
Constitution of the Republic of Poland. Yet it would seem that that
change was then perceived by the political elites as just a specific kind
of “transitional stage”. In contrast, what in fact emerged was a situation
in which the departure from the practice of the Head of State being
elected by Parliament (the National Assembly), and the introduction of
universal and direct elections for the office of President of the Republic
of Poland (for this is obviously what is being referred to here) ceased to
represent a mechanism legitimising democratic change at the beginning
of the systemic transformation, and became instead a permanent aspect
of the Polish order, where the political system of the Republic of Poland
1s concerned. In practice, then, the system of governance has harnessed
the element of Presidentialism, with the result being a marked political
strengthening of the Head of State’s role. Equally, the holder of that post
has at no point gained any entitlement to actually rule or govern Poland
(or even to rule it jointly alongside a Cabinet).

The framers of the 1997 Constitution of the Republic of Poland
imagined the role of President as active arbiter, harmonising and smooth-
ing cooperation between different centres of state power, and being in
a position to react where systemic and political crises arose. But what
they in fact did was to awaken the aspirations of certain office-holders
ready and willing to encroach upon areas reserved for the real centres
running the state, like the Council of Ministers, the Prime Minister and
members of Government. Furthermore, a lack of consistency character-
1sing solutions as regards the means of election has achieved further
conservation of a model of the division of powers that has the President
constituting a second segment of the Executive.

This kind of systemic arrangement for the Polish state’s supreme
organs may also incline a President to claim the right to pursue policy, as
could be exemplified by the dispute over competences between President
and Prime Minister that arose in 20091

1 See L. Garlicki, Polskie prawo konstytucyjne. Zarys wyktadu, Warsaw 2018, pp. 303—304.
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A separate problem remains the political practice associated with
universal elections of the Head of State, with consequences for each
successive election campaign basically extending out on two planes. The
first of these entails an imperative that voters should have addressed to
them a would-be presidential “offer” as practical as can be. That truth
inevitably tends to push the package whose delivery 1s pledged by presi-
dential candidates in the direction of state governance and administra-
tion — given that campaigns focusing solely on presidential functions
and competences would simply prove too unattractive, and probably not
even adequately legible.

The second plane here relates to citizens’ perceptions of the systemic
and political role of the Head of State in Poland. For in their minds, the
President has become a “supreme organ of the state”, who plays a part
in the exercise of state power and has a unique kind of “scrutinising role”
as regards other organs and bodies.

In this edition of Studia Politologiczne we seek to present the evolution
of the President of Poland’s role over the last three decades, wherever
possible referring simultaneously to the linkage between the functions,
tasks and entitlements of the Head of State and the means of election
thereof. We do this in the company of a group of authors hailing from
the country’s outstanding centres of political science — researchers who
have spent years exploring the issues surrounding the Head of State in
a more in-depth way. Bozena Dziemidok-Olszewska points to the main
conditioning that has underpinned evolution of the President’s posi-
tion through the process of systemic transformation in Poland. In so
doing, she shows that, while a succession of legal instruments of consti-
tutional rank adopted over the period since 1989 maintained a similar
position for the President, it was the political situation at each given
time that proved to be a foremost determinant, operating to differentiate
the mechanisms by which incumbents operated. In his article, Tomasz
Stomka hypothesises that universal elections promote distortion of the
systemic model in place for the Presidency of Poland. Above all, legitimi-
sation at the ballot box seems to reinforce activity on the part of many
holders of the Head of State office, when it comes to their introducing
somehow “imperious” presidential elements by way of systemic practice.
Anna Suska in turn highlights the key role of the President in situations
of constitutional crisis. In these circumstances, the Head of State may
come to be regarded as a guarantor of state stability and fundamental
values. For his part, Waldemar Tomaszewski analyses the theoretical and
practical possibilities for the President of Poland to pursue constitutional

8 SP Vol. 61
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tasks in state security, inter alia as these are set amidst the realities of
Poland’s EU membership. Then, having looked into the matter of presi-
dential immunity, Michal Mistygacz concludes that, unlike where the
President exercises authority, the jurisdiction of Poland’s State Tribunal
vis-a-vis a former President 1s neither exclusive nor automatic. On that
basis, the author presents interesting de lege ferenda postulates relating to
the constitutional issues that are invoked. Agnieszka Kasinska-Metryka
takes up the phenomenon of the President’s political leadership, drawing
on the psychopolitical conditioning of the Head of State’s activity (with
the case of Andrzej Duda in particular analysed). The author establishes
that effective management of the political players’ images 1s a precondi-
tion if political authority is to be upheld and further support developed.
The monograph part of this issue 1s then brought to a close by the study
from Rafal Glajcar and Lukasz Wielgosz, who consider Poland’s National
Security Council, posing key research questions on whether this Council
1s really the advisory body to the Head of State that was envisaged, or 1s
actually more of a coordinating and consultative organ.

It is clear that there are many planes on which to analyse the mat-
ter of the Head of State, and most especially where we have the model
encountered in Polish conditions — of an active or moderate arbitrating
presidency?. A large area for research by both political scientists and
lawyers has been left open, and this edition of Studia Politologiczne may
represent a further key entry in the academic debate surrounding the
institution that is the President of Poland — even as we remain fully
aware that not all of the key threads have been taken up here. That said,
there can be no doubt that the analyses offered to the Reader here will
shed new light on the present-day dilemma that the Presidency of Poland
represents; as well as the potential need for the relevant consitutional
model to be amended.

The texts dealing with the key problems connected with the func-
tioning of contemporary capitalist states in the global system are then
accompanied by the reviews on other selected political issues.

Tomasz Stomka

2 See M. Wallner, Modele prezydentury w paristwach Europy Srodkowej i Wschodniej. Préba ujecia
ilosciowego, Lublin 2020, pp. 42—46.

SP Vol. 61 9
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Podzi¢kowania

Szanowni Panstwo, drodzy Czytelnicy!

Wraz z oddaniem do druku sze§édziesiatego tomu ,Studiéw Poli-
tologicznych” prace na stanowisku Redaktora Naczelnego kwartalnika,
po jedenastu latach jego piastowania, zakonczyl Pan Profesor Stanistaw
Sulowski. Bylo to jedenascie lat budowania marki «Studiéw Politologicz-
nych» jako platformy prezentowania najbardziej innowacyjnych wynikéw
badan z zakresu nauk politycznych oraz bezpieczehstwa wewnetrznego.
Byl to czas, w ktérym pismo, z wiodacego w Polsce periodyku polito-
logicznego, zostalo rozwiniete w czasopismo rozpoznawane w regionie
panstw Europy Srodkowej i Wschodniej, na ktérego famach wyniki
prowadzonych badan prezentuja badacze z najwazniejszych osrodkéow
naukowych z Polski, Armenii, Azerbejdzanu, Biatorusi, Czech, Federacji
Rosyjskiej, Kazachstanu, Kirgistanu, Lotwy, Ukrainy czy Uzbekistanu.
W sumie jest to okolo 130 tekstéw sporzadzonych przez badaczy zagra-
nicznych w jezykach kongresowych.

Dzisiaj, jako czlonkowie Kolegium Redakcyjnego, w imieniu swoim
1 naszych Czytelnikéw, méwimy gromkie DZIEKUJEMY! — za najwyzsza
jako§¢ wykonanej pracy, za staranno$¢ 1 rzetelno§¢ w dziataniu, dzieki
ktérym z sukcesem udato nam sie wykonywaé powierzone zadania oraz
za zyczliwo§¢ 1 profesjonalizm w stosunkach z cztonkami Kolegium
Redakcyjnego, za uzyskany dzieki temu efekt synergii.

Wraz z podzigkowaniami, méwimy takze gromkie: ZYCZYMY! —
wielu fask zdrowia, aby w szczeéciu 1 radosci mogl cieszy¢ sie rozwojem
winnicy politologicznej wymiany naukowej, ktérg przez lata z taka pie-
czolowito$cig rozwijal 1 pielegnowal.

Ad multos annos, Profesorze!

Cztonkowie Kolegium Redakcyjnego ,,Studiéw Politologicznych”
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Bozena Dziemidok-Olszewska”™

Conditioning the position of the President
of the Republic of Poland

in the country’s system of governance during
its 1989-1997 transformation period

STUDIA T ANALIZY

Keywords: President, systemic transformation, conditioning of position in the system
of governance

Abstract: This article seeks to identify and detail the most important determinants that
shaped the position of Poland’s President in the system of governance during the country’s
period of transformation extending from 1989 through to 1997. The conditioning presented
determined the position of the office of President by reference to four legal instruments,
i.e. the new proposal of April 1989, the 1990 Act on universal suffrage in electing the
President of the Republic of Poland (Ustawa o powszechnych wyborach prezydenta RP),
the so-called “Small Constitution” of 1992, and the (still-binding) 1997 Constitution of the
Republic of Poland. It is claimed here that this conditioning underpinning the establishment
of the post of President within Poland’s system of governance, on the basis of these different
instruments of law, remained similar (sometimes in fact identical), with the overriding,
repeated determinant being the political situation at the given time.

Introduction

The institution of President as reinstated within Poland’s constitu-
tional order in 1989 was the subject of ongoing evolution in successive
instruments of law from the time of onset of the country’s transition

*  ORCID ID: https://orcid.org/0000-0003-2944-5073; professor at the Faculty of Political
Science and Journalism, Marii Curie-Sklodowska University in Lublin. Email: bozena.dzie-
midok-olszewska@poczta.umcs.lublin.pl.
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through to the enactment of the Constitution in 1997. As was noted
above, the period in question saw four fundamental changes enacted — by
way of the new proposal from April 1989, the 1990 Act laying down rules
for Presidential elections, the Mala Konstytucja (Small Constitution) of
1992 and the true Constitution for Poland arrived at and passed in 1997.

Against that background, this article seeks to detail the key determi-
nants helping shape the position of President within Poland’s system of
governance during the 1989-1997 transformation period. In that con-
nection, the research questions formulated can be summarised as: which
(or which kinds of) factors determined the creating of the legislative
solutions involved? which factors were involved repeatedly? And which
factors can be seen as most important?

In response to those questions, this publication has assumed that
the enactment of each legal instrument referred to has been the result
of a series of mutually influential and interrelated factors that include
a certain number that have truly been to the fore. Three research hypoth-
eses could then be advanced. The first of these holds that the condition-
ing behind the making of the four aforementioned legal instruments
of key importance in regulating the position of the President within
Poland’s system of governance were similar or even identical. The second
(leading) hypothesis was that the key determinant of the above, arising
each time, was the political situation of that given moment. That leaves
a third hypothesis which assumed that the institution of President of
Poland was constructed and has evolved in line with no defined vision
or model, with the result being a hybrid (or mongrel) shape conferred
upon that office. The method used to research these contentions further
have ben synthesis.

The new proposal of April 1989

The reinstatement of the office of President was achieved by vir-
tue of an amended version of the Constitution of the Polish People’s
Republic, enacted on April 7th 1989. This offered formal and legal sanc-
tioning of the agreement concluded successfully by the parties around
the Round Table (Okrggly Stdt). The negotiations involved here! had

been commenced with, given what had been dubbed the dimensions of

1 For more on the Round Table Talks, see K. Trembicka, Okrggly Stét w Polsce. Studium o poro-
zumieniu politycznym, Lublin 2003.

12 STUDIA | ANALIZY / SP Vol. 61
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“the socio-economic crisis” Poland faced, and the degree to which “the
system” had become eroded?. Their result was for a package of politi-
cal, social and economic reforms to be devised — sufficient for part of
the Opposition in Poland to be co-opted into participation in so-called
non-confrontational elections to the Sejm. This was also taken to denote
joint responsibility/accountability for ensuring that the country might
emerge from the aforementioned crisis3.

A key element of the reform of the Polish state — and a main pro-
posal put forward by the government side — was that the institution of
President should now be brought in, with a view to its guaranteeing
their retention of some power. It was against this background that the
proposal for the office of President they came up with was underpinned
by the idea of this new Head of State being an arbiter, and thus being
equipped with the entitlements needed to pursue an arbitration func-
tion (in many cases taking on those previously at the disposal of the
communist-era Council of State). However, for this and other reasons,
the construct that was the arising office in question was not a cohesive or
logical one — being more in the nature of a rough outline of an institution
enjoying a wide range of competences.

From the time the negotiations began, the Opposition (“Solidarity”)
side lived up to its name by expressing its implacable opposition to the
government proposal in general, and this one in particular, which they
regarded — and called — dictatorship and a coup-like means to the end
that was republican-type government*. At the same time, those involved
made it quite clear that this mistrust of the institution of President
would be quelled were this person to be elected directly by universal
suffrage, or else in the wider context of free elections to the Sejm. Such
a stance offered an indication of the price Solidarnosé as a party to the
Talks might be imposing for any recognition of the controversial new
institution.

The negotiations thus entered a period of impasse that Aleksander
Kwasniewski (younger Party figure and future President of Poland) broke
through when he proposed free elections to the Senat in exchange for
Opposition consent to the establishment of the institution of “strong
President”. An agreement was then concluded, even as the topic of

2 R. Mojak, Instytucja Prezydenta RP w okresie przeksztalceri ustrojowych 1989-1992, Warsaw
1994, p. 75.

3 R. Mojak, Instytucja Prezydenta RP..., p. 63.

4 See J. Ciapata, Prezydent w systemie ustrojowym Polski (1989—1997), Warsaw 1999, p. 18.

5 K. Leszczynska, Senat Rzeczypospolitej Polskiej w latach 1989-2011, Lublin 2015, p. 65.

SP Vol. 61 / STUDIA | ANALIZY 13
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President served as the subject of long debate (and as a bargaining chip
vis-a-vis other intractable issues) through to the very end of the Round
Table deliberations on April 3rd 1989.

But regarding the matter in question here as a priority, the govern-
ment side sought to equip the President with a broad remit. For its part,
the Opposition was bent on frustrating that goal, its intention wherever
possible being to diminish the status of the office of President, while
ensuring that the position of the Senat was enhanced. In practice, the
1ssues proving most hard to agree on were Presidential Decrees, the right
to dissolve the Sejm, the legislative veto and the size of any majority
in the Sejm that would be necessary to overturn such a veto from the
President and the Senat.

Thus the role of the President was ultimately as designated via the
Round Table Talks, so it was in this context and against that background
that we find — in the agreement entitled Stanowisko w sprawie reform poli-
tycznych (“the Standpoint in the matter of political reforms”) — wording
as follows: Ustanowienie instytucji Prezydenta uzasadnione zostato potrzebg
utrzymania stabilnosci paristwa oraz podejmowania decyzji w przypadku
zablokowania prac w Sejmie i Senacie lub przewleklego kryzysu rzqdowego®
[“The decision to establish the institution of President has been justi-
fied by the need to maintain the stability of the state and to ensure
decision-making, should the work of the Sejm and Senat be blocked, or
should there be a protracted government crisis”]. A Presidency thus
came 1n, on account of its being an institution that could both guarantee
and ensure the evolutionary regulation of Poland’s “makeover” in the
direction of a democratic system?.

The office of President was to take the place in the state of the Polish
United Workers’ Party PZPR — with its hitherto-leading role, though in
fact serving as an “ultimate guarantor of PZPR’s ongoing control over
the state apparatus”®. Obviously, the assumption was that the future
President would originate within Party circles, making it possible for
the government party to the Talks to exert an influence on the process
of political transformation. The President was thus perceived as putting

6 Porozumienia okrgglego stotu”, Warsaw 6 February—5 April 1989, Wyd. NSZZ ,S” Region
Warminsko-Mazurski 1989, p. 10.

7 See inter alia R. Glajcar, Demokratyczny rezim polityczny. Relacje migdzy legislatywq i egzeku-
tywg w III Rzeczypospolitej, Katowice 2015, p. 180; R. Mojak, Instytucja prezydenta RP...,
pp. 81-82.

8 L. Garlicki, Klasyczne modele ustrojowe a koncepcja polskiej prezydentury, [in:] Instytucja prezy-
denta we wspdlczesnym swiecie. Materiaty na konferencje Warszawa — Senat RE, 22-23 February

1993, Warsaw 1993, p. 67.
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some kind of brake on things, and preventing any over-radical undertak-
ings on the part of Parliament, given that the Opposition would now be
finding a place for itself there. A further important role for the President
was to safeguard and ensure ongoing respect for constitutional principles
as regards foreign policy, with this naturally to entail ongoing preference
for the ties existing with other countries of the Eastern Bloc.

As R. Mojak noted, the hybrid system of governance ushered in by
the April amendment linked elements extracted from the Soviet, parlia-
mentary and presidential systems®. The office of President was being con-
structed in such a way that certain threads relating to the Head of State
in the communist era were present in it (given that the President would
be taking on many of the entitlements of the previous Council of State),
along with those of a parliamentary Head of State and presidentialism
(with certain forms of wording in the April amendment recalling France’s
1958 Constitution). The legal nature of the office as somehow undefined
was only furthered by the way that in no provision of the Constitution
was the President termed an organ of authority or state administration,
as were — say — the Sejm of the Republic of Poland or the Government.

It 1s clear from the above that the 1989 reactivation of the office of
President was determined, not in line with theoretical considerations or
Polish governance traditions, but via political premises and the views held
by the then governing elite!?. As W. Sokolewicz rightly observed: dorazny,
polityczny efekt gérowal wyragnie nad racjami doktrynalnymi, czy tez troskq
o chociazby niewielkie przyblizenie do jakiegos idealnego ,docelowego” modelu
ustroju paristwa'l [“an ad hoc political impact had clearly prevailed over
doctrinal rectitude, or any care to achieve even a limited approximation
to some ideal or ‘target’ model when it came to a state system of gover-
nance”]|. The reinstatement of the office of President thus boiled down
to that office being used instrumentally — and in relation to economic
conditions — with a view to ad hoc political objectives being pursued!?.

Political considerations also decided upon the shape of the office
of President as adopted, as well as its outfitting with a broad remit in
respect of the enactment of general or unclear constitutional formula-

9 R. Mojak, Instytucja Prezydenta Rzeczypospolitej Polskiej w systemie ustrojowym paristwa w okresie
transformacji ustrojowej w latach 1989-1991, [in:] A. Pulto (ed.), Zagadnienia wspdlczesnego
prawa konstytucyjnego, Gdahsk 1993, p. 89.

10 B, Dziemidok-Olszewska, Instytucja prezydenta w panstwach Europy Srodkowo-Wschodniej,
Lublin 2003, p. 23; R. Glajcar, Demokratyczny rezim. .., p. 181.

1 W. Sokolewicz, Konstytucja wobec ewolucyjnej zmiany ustroju: od dyktatury proletariatu do demo-
kracji parlamentarnej, Studia Konstytucyjne, vol. VIII, Warsaw 1990, pp. 32-33.

12 R. Mojak, Instytucja Prezydenta. .., p. 88; R. Mojak, Instytucja Prezydenta RP..., p. 64.
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tions, with this serving to make rather free interpretations possible. The
model ushered in for the Presidency represented a new concept, and
thus did not reflect existing systemic models; and nor was it a continu-
ation of Polish constitutional traditions!3. It was in fact shaped under
the influence of the political situation’s ongoing development, and was
“tailored” to fit the candidate foreseen as holding the office of President
(1.e. General Wojciech Jaruzelski).

Presidential elections by universal suffrage — 1990

A further reform when it came to the office of President was Polish
history’s first introduction of universal, direct Presidential Elections.
September 27t 1990 brought the enactment of the Act amending the
Constitution of the Republic of Poland, as well the Act on the Election
of the President of the Republic of Poland. The reason for these changes
was the way in which most political groupings had spoken up for the
curtailment of the term in office of the aforementioned President Jaru-
zelski, and for the consequent legitimisation of President and Presidency
thanks to a direct popular mandate. This would at the same time bring
the means of election in line with competences conferred earlier!.

However, to cut a long story short — also with some simplification —
the establishment of direct elections to the Presidency might be viewed
as a change made under pressure imposed by Lech Walesa himself, as
well as the Porozumienie Centrum formation acting in support of him!3,
Indeed, the result of the election held on December 9th 1990 was for
Walesa to be elected President of the Republic of Poland.

The Small Constitution of 1992

October 17t 1992 saw the adoption of a Constitutional Act shaping
the mutual relations between Poland’s legislature and executive as well
as local and regional governance, which went by the semi-official title

13 D. Gérecki, Wplyw polskich tradycji ustrojowych na wspélczesne rozwigzania konstytucyjne, [in:]
M. Domagata (ed.), Konstytucyjne systemy rzqdéw, Warsaw 1997, p. 19.

14 T, Stomka, Prezydent Rzeczypospolitej po 1989 roku. Ujecie poréwnawcze, Warsaw 2005, p. 104;
T. Moldawa, Ewolucja konstytucyjna Polski w latach 1989—1992, [in:] E. Zielifiski (ed.), Prze-
obrazenia ustrojowe w Polsce, Warsaw 1993, p. 80.

15 Por. R. Glajcar, Demokratyczny rezim. .., p. 226 et seq.
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of the Small Constitution. This was by definition a legal instrument
of a temporary and fragmentary nature, adopted — as its Introduction
noted — w celu usprawnienia dziatalnosci naczelnych wtadz parstwa, do czasu
uchwalenia nowej Konstytucji Rzeczypospolitej Polskiejl© [“to streamline the
activity of leading authorities of the state until such time as a new Con-
stitution of the Republic of Poland is enacted”].

Basically speaking, the Small Constitution brought in no new concept
where the institution of President of Poland was concerned. Indeed, as it
was being prepared, there was no expression of doubt manifested when
it came to the justification for the office of President to exist, with no
variants for any entirely new solutions being looked at or considered.
The starting point for those framing the Small Constitution was thus to
keep the existing model from 1989 1in place, while taking account of the
amendments brought in subsequently (mainly as regards the President
being elected by universal suffrage). There was thus a confinement here
to partial — though at times significant — modifications of the regulations
in place up to that timel”.

The lack of any clear vision for the office and acceptance of earlier
solutions reflected the way in which the Small Constitution arose in
a period of bitter political dispute between Parliament and President
Walesa. The Sejm’s weakness resulting from political divisions combined
with the strong personality of Walesa to obstruct any curtailment of
the post of President. In turn, Walesa’s own proposal that Presidential
powers should be extended failed to gain any wider acceptance with
the public. In consequence, the Small Constitution was — as it basi-
cally speaking had to be — a result of compromise between advocates
of parliamentarianism and those in favour of a strong position for the
President. The price paid for this compromise was for this instrument
to be deprived of its internal cohesion, with inconsistent legal constructs
present, and even legislative deficiencies in the text!8.

The Small Constitution thus provided for an original system of
governance proving hard to identify unambiguously, and linking solu-
tions of both a parliamentary and a semi-presidential system (not least

16 Ustawa Konstytucyjna z dnia 17 pazdziernika 1992 r. o wzajemnych stosunkach miedzy wia-
dza ustawodawczg 1 wykonawcza Rzeczypospolitej Polskiej oraz o samorzadzie terytorialnym,
Dz.U. 1992 Nr 84, poz. 426.

17 M. Domagata, Instytucja prezydenta Rzeczypospolitej Polskiej w swietle malej konstytucji
z 17 X 1992 r., [in:] Instytucja prezydenta we wspdlczesnym Swiecie. Materialy na konferencje
Warsaw — Senat RE 22-23 February 1993, Warsaw 1993, p. 95.

18 W, Sokolewicz, Rozdzielone, lecz czy réwne? Legislatywa 1 egzekutywa w Malej Konstytucji
1992 roku, «Przeglad Sejmowy» 1993, no. 1, p. 23.
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direct elections of the President via universal suffrage). The government
system it ushered in may be defined, after W. Sokolewicz, as parlamen-
taryzmem zracjonalizowanym ze szczegdlnie zaakcentowang rolg wybieranego
w powszechnych wyborach prezydental® (“rationalised parliamentarianism
with a particularly emphasised role for a popularly-elected President”).

Thus was the office of President of Poland placed within a more-dis-
tinct constitutional framework. However, a cohesive concept for the
Presidency was lacking, with different regulatory solutions originating in
a variety of different models of governance. Moreover, there was a little
precision or clarity to much of the wording, allowing for diverse inter-
pretations and means of application. This all led to a real-life extension
of the President’s remit. In line with the logic of the aforesaid “ratio-
nalised parliamentarianism”, the role of the President would seem to
have been limited wherever and whenever a stable parliamentary majority
came to be present in the Sejm. However, “in practice things emerged as
more complicated — and the problem of the Presidency greater — than
would have seemed to be the case in line with the letter of the Small
Constitution, with matters continuing to go unresolved through to the
time of President Lech Walesa’s losing of the election in late 1995720,
The causes of that state of affairs need to be looked for, not only in the
Constitutional solutions arrived at, but also in the lack of political tradi-
tions and customs, as well as a lack of political good behaviour among
the ruling elites.

The Small Constitution both regulated and shaped the process of
systemic transformation through the years 1992-1997, representing
a further stage in the evolution of Polish constitutionalism. The signifi-
cance of that lay first and foremost in the way that the adopted systemic
solutions included within it, as well as the practice following on from
them, did too much prejudging of the shapes of different institutions and
governance systems under the Constitution of the Republic of Poland.
Even as numerous decisions and solutions arrived at in the Small Con-
stitution (not least those relating to the position of the President within
the governance system, art. 28) did come to be seen as right and worth
repeating, others (such as “Presidential departments”, art. 32, 34) were
viewed as negative examples and solutions, needing to be avoided next
time round?L.

19 Ibidem.

20 L. Garlicki, Polskie prawo konstytucyjne. Zarys wyktadu, Warsaw 1998, p. 25.

2L See P Winczorek, Uwarunkowania prac nad nowq Konstytucjq Rzeczypospolitej Polskiej, «Pafistwo
i Prawo» 1997, no. 11-12, p. 16.
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The 1997 Constitution of the Republic of Poland

The work on a new Constitution that had been pursued since 1989 bore
fruit in the 1991 appearance of drafts from both the Sejm Deputies and
the Senators. The marked disparities between these, and the questioning
of the legitimacy of the “contract” Sejm when it came to enacting a new
Constitution both ensured that neither draft went on to become a formal
legislative initiative. However, a constitutional act on the means of prepar-
ing and enacting a Constitution of the Republic of Poland was passed on
April 231 1992, with this laying down a detailed procedure in line with
which the basic law might be enacted.

The National Assembly convened on April 274 1997 — to enact the
Constitution of the Republic of Poland??, while its adoption by the nation
took place in the Referendum of May 25t that same year. The Referen-
dum achieved a turnout of 42.86% of those entitled to vote, with 53.45%
of participants coming out in favour of the Constitution being adopted?3.
These results were very much a reflection of a call from the Opposition
outside Parliament for the proposed Constitution to be rejected.

As work continued to make ready and enact the new Constitution,
it gave rise to questions needing to be seen as having a direct influence
on how the constitutional position of the President was shaped. First
there was the concept for the office of President set out in the drafts
for the Constitution laid before the National Assembly, and then there
was the debate engaged in within the Constitutional Committee of the
National Assembly, which led to the ultimate construct of the institution
of President as it was put into effect.

While the Constitutional Act of 1992 conferred the right to come
up with new Constitutional proposals upon the President, or else
a group of 56 members of the National Assembly, the new proposal
dated April 2274 1994 extended that right to include a group of at least
500,000 citizens. It also made 1t possible to debate and consider drafts
that had been put forward during a previous term. These regulations
reflected an opinion that the Sejm elected in September 1993 had not

22 Konstytucja Rzeczypospolitej Polskiej z dnia 2 kwietnia 1997 r. uchwalona przez Zgromadze-
nie Narodowe w dniu 2 kwietnia 1997 r., przyjeta przez Naréd w referendum konstytucyj-
nym w dniu 25 maja 1997 r, podpisana przez Prezydenta Rzeczypospolitej Polskiej w dniu
16 lipca 1997 ., Dz.U. 1997 Nr 78, poz. 483.

23 Obwieszczenie Panstwowe] Komisji Wyborczej z dnia 26 maja 1997 r. o wynikach glosowania
1 wyniku referendum konstytucyjnego przeprowadzonego w dniu 25 maja 1997 ., Dz.U. 1997
Nr 54, poz. 353.
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been especially representative, with the Opposition only enjoying limited
possibilities to put forward Bills and other forms of draft legislation.

Ultimately, the National Assembly was to receive seven draft ver-
sions of a Constitution, offering a variety of different visions for the
Polish state and its system of governance. In the course of work on the
Constitution for Poland, account was taken of legal solutions deriving
from various different submitted drafts, with the resultant Constitution
not therefore representing a true reflection of any particular project, and
not based clearly on any one of them?*. The different versions made
reference to the governance system shaped previously (above all to the
Small Constitution), and anticipated for the President a similar scope of
entitlements, albeit either limited or expanded. Thus it can be stressed
that none of the drafts put forward actually foresaw a reduced standing
for the Presidency — to the point where this became a purely representa-
tive or figurehead role. Indeed, a strong position modelled on the French
Presidency was advocated in one of the drafts, 1.e. the one submitted by
Walesa himself. Nevertheless, all of the proposed versions were in line
with each other in the matter of universal, direct elections, with this
being regulated in the same way as in the Small Constitution.

It was particular parties that were able to exert the most major
influence on the shaped assumed by both the institution of President
and other aspects provided for by virtue of constitutional provisions.
Through to the present, it 1s widely felt that the 1997 Constitution of
the Republic of Poland remaining in force is the work of the four parties
gaining representation in the Parliament elected in 1993 — 1.e. Sojusz
Lewicy Demokratycznej, Polskie Stronnictwo Ludowe, Unia Wolnosci and
Unia Pracy?®. At the National Assembly’s Constitutional Committee,
these (in essence centre-left or left-of-centre) parties formed a constitu-
tional coalition allowing them to devise and institute new regulations?®.
Moreover, as W. Tomaszewski wisely noted, the compromise arrived at
by that constitutional coalition in the years 1993-1997 “was based on
political exchange, and on the achievement of solutions regarding the
Constitution that it would prove possible for the greatest number of
political groupings to accept”. [...] “The agreement arrived at was [...]

2% W, Skrzydlo, Ustrdj polityczny RP w swietle Konstytucji z 1997 r., Krakéw 1998, p. 55.

25 T. Stomka, Stan demokracji konstytucyjnej w Polsce na tle modelu transformacji systemowej, [in:]
T. Stomka (ed.), Demokracja konstytucyjna w Polsce, Warsaw 2019, p. 32.

26 T, Stomka, Migdzy dwiema konstytucjami: kilka uwag o specyfice polskiej cigglosci i zmiany syste-
mowej, [in:] A. Materska-Sosnowska, T. Stomka (eds.), Konstytucje polskie z 1952 i 1997 roku:
tradycja, instytucje, praktyka ustrojowa, Warsaw 2015, p. 18.
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voluntary, the result of give and take on all sides, motivated by the desire
to arrive at the common objective that enactment of the new Constitu-
tion denoted. But of course that meant that that Constitution was the
result of political compromise taking in the parliamentary majority”27. It
also needs stressing how the compromise and understanding taken up
reflected a desire for the Constitution to gain the acceptance of as many
citizens and parts of the political elite as possible.

The debate surrounding the institution of President that took place
in the context of the National Assembly’s Constitutional Committee can
be described as a calm and temperate one. The work on the model for
the Presidency was something in the nature of an arranging or ordering
of the one that had been in place hitherto. There was a “given” from the
very outset that the post of President needed weakening, even as it might
not be deprived of is arbiter function. However, more-precise regulation
was accepted, with the aim of this being to prevent conflicts arising out
of legal loopholes.

As the Constitutional Committee was doing its work, a more serious
dilemma of a political and systemic nature related to the way in which
the President might be elected. In this matter, three proposals were put
forward: 1) that the President would be chosen by and from within the
ranks of the National Assembly (P. Ikonowicz), 11) that there would be
direct election by universal suffrage, with a preference vote and a single
round (W. Cimoszewicz), and 111) that there would be the same kind of
direct election but with two rounds of voting. Those in favour of continu-
ing with the previous means of electing the President resorted to two
main arguments: the fact that the system was already in force and was
becoming an element of political practice, and the fact that it had gained
the wide acceptance of the public.

Ultimately, there was indeed retention of the principle of direct uni-
versal elections to the Presidency and with two rounds, as had been
brought in back in 1990. However, the decision here did not arise from
systemic premises, and was not the consequence of any adoption of
a defined model for the state. Rather, it was in the main motivated politi-
cally, with the approval of society for the direct aspect, and with the
fact that they had become accustomed to this way of doing things. Any
introduction of indirect elections was seen as a step backwards from
the most-democratic available procedure that direct universal elections

27 W. Tomaszewski, Kompromis polityczny w procesie stanowienia Konstytucji Rzeczypospolitej
z kwietnia 1997 roku, Pultusk 2007, pp. 412—413.
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represented, all the more so as the public’s political participation and
involvement would be viewed as subject to confinement in this way?8.

In sum, the model for the Presidency decided upon may be seen as
influenced by factors including a desire to achieve broad public consen-
sus, concepts advanced by four political parties and the compromise they
arrived at, the multiplication of regulations already made, the weakening
of the office to the benefit of the parliamentary system and experiences
with the Presidency as practised by Lech Walesa.

Conclusions

In the course of the 1989-1997 process by which the Presidency
of the Republic of Poland was shaped, it is possible to distinguish
two phases, 1.e. the strengthening of 1989-1990 and the weakening of
1992-1997. The 1989 establishment of a strong Presidency reflected the
political situation, while the imposition of limitations came along as the
system of governance in the country underwent a certain rationalisation
and ordering, with models for a parliamentary system of government
adopted.

The evolution of the position of President (and constitutional sys-
tem) was in fact determined in line with many and varied premises, if
ones that may still be arranged into a sequence of factors often identical
in nature, even as they played more or less significant roles in the course
of the different stages.

What conditioned the selection of system-of-governance solutions for
the institution of President in the course of the systemic transformation
were: the political situation of the given moment, account taken of solu-
tions already introduced, the interests and concepts crucial to different
political parties, the standards met by Western democracies, and the
various personalities of different national leaders.

A universally-present form of conditioning of the position of Presi-
dent in Poland came in the situational context, and in the pursuit of
concrete, but at times ad hoc political objectives. The evolution of the
country’s system of governance was in fact seen to entail “pragmatic
adjustments of Constitutional provisions to the needs of the time and

28 Cf. A. Antoszewski, Konstytucja w swietle refleksji politologicznej, [in:] K. B. Jankowski (ed.),
Nowa Konstytucja RP: wartosé, jednostka, instytucje, Torun 1995, pp. 41-42. See also R. Glajcar,
Duwadziescia pig¢ lat powszechnych wyboréw prezydenckich w Polsce. Potrzeba rewizji?, «Studia
Politologiczne» 2016, vol. 42.
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to political and systemic processes”?. Back in 1989, the institution of
Polish President was put together by way of bargaining, with the Polish
United Workers’ Party seeking to retain its control over the state system,
while the Opposition side wanted to see a strong Senat put in place as
upper house. The 1990 ushering-in of Presidential Elections entailing
universal suffrage and a popular vote reflected a desire upon the part of
Lech Walesa to take up the office. Further instruments emerged by way
of negotiation, as well as rationalisation by weakening, in line with the
political atmosphere and circumstances of the given time, and indeed
the strengths of different political parties.

The ultimate construct that the office of President came to be
saw respect extended (under pressure from different political forces)
to a solution already introduced previously. That is to say there was
proper recognition of what was already a fait accompli®?. The entitlements
enjoyed by the President of Poland under the April 1989 provisions
reflected ongoing inviolability of alliances within the communist camp.
However, as the causes motivating and underpinning that state of affairs
ceased to apply, they took on a life of their own and reappeared as Presi-
dential aspirations to formulate entitlements of a similar kind3!.

A further “done deal” taken account of subsequently by those involved
in the successive constitutionally-inspired regulations concerned the uni-
versal direct election of the Presidency introduced in 1990. During the
process by which Poland’s Constitution was framed and put in place it
was only the detailed solutions that changed, while the general position
of the office within the system of governance — and as regards its remit
— failed to alter in any more profound way.

As the office of President evolved, conditioning resided in political
parties’ pursuit of their goals and concepts. “The Party” (PZPR) backed
a strong Presidency because it felt that this would allow it to keep a firm
eye on changes introduced, as well as society overall. Equally, as work on
a Constitution for Poland was ongoing, a main role was played by the
drafts concerning the system of governance — and politics — that four
political parties showing a preference for liberal democracy were able to
come up with.

29 R. Mojak, Transformacja ustroju politycznego w latach 1989-1997, [in:] W. Skrzydto (ed.), Pol-
skie prawo konstytucyjne, Lublin 2002, pp. 80-81.

30 Por. M. Kruk, Parlament — prezydent — rzqd: wybdr modelu rzqdéw, [in:] Prawo w okresie przemian
ustrojowych w Polsce, Warsaw 1995, p. 26.

31 B. Dziemidok-Olszewska, Instytucja prezydenta..., p. 85.
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A turther influencing factor entailed state heritage, tradition and
experience (be that negative or positive), including the way in which ear-
lier Constitutions had construed the office of President. Negative models
in this sense were provided by the April (1935) Constitution, as well as
the system installed under “Real Socialism”; while a positive one was the
March (1921) Constitution. Beyond that, there was a tangible desire to
make reference to Western models and existing democratic standards
vis-a-vis systemic solutions, as well as a striving to ensure that one or
other defined model for systems of government was taken up.

A major premise underpinning this institution’s further modelling
and construction entailed the personality and style of leadership char-
acteristic for the then incumbent President Lech Walesa. This is to say
that it was in fact negative experiences with Walesa’s Presidency, and
a reasonable assumption that he might (go on to) win the 1995 Presi-
dential Elections, that were to influence the course of work in Parliament
regarding a new Polish Constitution. In the event, when i1t (in Decem-
ber 1995) “emerged that the new President was going to be Aleksander
Kwasniewski, while parliamentary elections might be lost by the coali-
tion formed between the Democratic Left Alliance and Polish Peasants’
Party (SLD and PSL), it was already too late for any radical change in
the concept assumed for the Presidency under the new Constitution”32.

Desirable conditioning would be the adoption of a defined model for
a system of government, with the Presidency then shaped in line with
the model taken on, in accordance with rules or principles under the
governance system. However, Poland’s constitutional makeovers were not
of this kind, hence there was no implementation of any clear or targeted
vision for the system of governance domestically. They can be said to
have resulted from socio-political transformations being made at the
time, but they are also readily and reasonably dubbed: “a rapid reaction
to shortfalls making their presence felt, along with perceived threats of

a systemic nature”33.
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How the means of electing the President of Poland acts. ..

Initial remarks

There are several reasons at least why the institution of President
of Poland would seem of crucial importance within the country’s politi-
cal system. These may be divided into two groups, of which the first
concerns the set of needs linked to post-holding by the supreme organ
of the state, in whom are imbued entitlements serving arbitration, the
harmonisation of political relationships in the state, and the representa-
tion of that state in both internal and external relations. The second
group is in turn linked with society’s need to have in place a leader and
“father figure”. The majesty and the solemnity or dignity of the state are
as made manifest in the person of the President.

Under the 1997 Constitution of the Republic of Poland, the Presi-
dent thereof is located within a model of parliamentary and cabinet gov-
ernments!, albeit without any possibility of “the ship of state” actually
being run from that post. For Poland’s Basic Law states authoritatively
in Art. 146, para. 1 that “The Council of Ministers shall conduct the
internal affairs and foreign policy of the Republic of Poland”, while the
functions and competences vested in the President are such as to con-
fer upon the holder the status of guardian and guarantor of the state’s
fundamental principles and values.

The above gives rise to a first research question as to whether the
model of universal direct election to the presidency kept in place for
more than three decades now actually corresponds with the roles appar-
ently assigned to the President under Poland’s political system. For the
subject literature does feature a standpoint of the following kind (albeit
as translated into English): “adoption of the rule that the President shall
be chosen by way of universal elections has first and foremost reflected
soclety’s acceptance of this means of election, even as this fails to coin-
cide cohesively with the overall shape of solutions arrived at within the
political system”?2.

1 However, there is no shortage of views that it is possible to find elements of different
government systems within the Polish Constitution. Powoduje to, ze poglgdy zmierzajgce do
zaklasyfikowania, wynikajgcego z Konstytucji, systemu rzqdéw do Rtérejs ze znanych form ustro-
Jowych, sq zréznicowane, a nawet dos¢ rozbiezne (“This ensures that reviews seeking to achieve
an assignment of systems of government arising out of the Polish Constitution to different
known forms of political system are diverse and even quite disparate”). A. Jamrdz, Sta-
tus konstytucyjny Prezydenta RP w swietle funkcji okreslonych w art. 126 Konstytucji (propozycje
wyktadni), [in:] S. Bozyk (ed.), Aktualne problemy reform konstytucyjnych, Bialystok 2013, p. 77.

2 B. Dziemidok-Olszewska, M. Kowalska, K. Leszczynska, M. Michalczuk-Wlizlo, Ustrdj poli-
tyczny Rzeczypospolitej Polskiej w Konstytucji 1997 roku, Lublin 2018, p. 117.

SP Vol. 61 / STUDIA I ANALIZY 27



TOMASZ SEOMKA

Also making their appearance are somewhat controversial approaches
that require the posing of a further research question — as to the level
of authority achieved by the President as a reflection of the model
adopted for elections to the post in question. Thus Pawetl Sarneck: for
example writes (in Polish) to the effect that: “There can after all be no
doubt that such a system by which the Head of State might be desig-
nated [involving a selection being made by Parliament — T.S.] assures the
holder of office of far more limited authority, while only generating a far
more limited weight of the political office than do universal and direct
elections”3. Equally, practice noted for the German or Israeli presidencies
requires that we take a careful look at how the approach in question 1s
justified.

The constitutional model relating to the office of President of Poland
may be put together with the practice when it comes to the exercise of
the power of that office (including the elements associated with elec-
tions) to warrant a research hypothesis that universal elections actually
give rise to a distortion of the systemic model in place in Poland for its
presidency. On the one hand, any election campaign — and especially
the kind we actually encounter — cannot help but persuade voters that
they are dealing with a key decision-making entity within the governance
system (or even within the political system more broadly). Indeed, the
practice is that the campaign is run in a “Prime Ministerial” sort of
spirit — a truth I will seek to illustrate by reference to the 2020 Presi-
dential Election. But then there is of course the other side of the coin
— whereby the actual holders of the highest office in the land tend to feel
that universal elections have conferred upon them some high(er) level
of legitimacy going beyond the basic normative level. And this strong
mandate 1s perceived by incumbents as a kind of right to claim a role in
the joint pursuit of state policy.

As the subject matter in question is taken up and pursued, it would
seem 1nevitable that a neo-institutional method be followed as the
basic means of doing research. This allows, not only for appropriate
consideration to be given to the normative/institutional factor, but also
for it to be appreciated in the political context, as well as in relation
to the personalities and competences of holders of the office of Head
of State.

3 P Sarnecki, Konstytucyjna pozycja prezydenta wybieranego przez parlament w parstwach Europy
Srodkowo-Wschodniej, [in:] S. Bozyk (ed.), Prawo, parlament i egzekutywa we wspélczesnych
systemach rzqdéw, Bialystok 2009, pp. 331-332.
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The restoration of the office of President
and first elections thereto

The reinstatement of the office of President was an outcome of the
so-called “Round Table” (Okrggly Stdt) talks held between February and
April 1989. More than once there was an impasse in those negotiations
regarding the wisdom of bringing back a single-person Head of State.
However, the side representing the governing coalition saw the office
of President as safeguarding gentle, evolutionary political and systemic
change, and indeed as in some way standing guard over the position
and role in the state of the (Polish United Workers’) Party (Polska Zjed-
noczona Partia Robotnicza, PZPR) as well as its various allies. For its
part, the Solidarity/Opposition party to the talks saw any excessively
strong systemic “tethering” of a Head of State as unacceptable. From the
opposition standpoint, an optimal solution would have been to continue
with the kind of collegiate Presidency that the Council of State (Rada
Panstwa) was deemed to represent. The then stance of the Solidarity/
Opposition side would thus appear to have applied a logic maintain-
ing that the most important change was that of the “philosophy” of
the political system, which would allow for a step-by-step extending
of civil rights and freedoms, including in particular as regards political
pluralism, freedom of speech, the re-legalisation of NSZZ “Solidarnos¢”
as such, the redevelopment of local and or regional government, and
so on. Only further down the line would they envisage more-profound
systemic change involving the supreme organs of state.

Clearly, the governing-coalition side had the intention of drawing —
possibly dragging — “Solidarity” into a cooperative, joint-responsibility
venture that would not at the same time deprive the authorities in charge
up to that point of the control they exerted overall, over the “ship of
state”. In contrast, the Solidarity/Opposition side was seeking to acquire
the possibility of exerting control and exercising scrutiny over those in
power as broadly as possible, without actually taking on that power
formally. This would certainly have provided for Solidarnos¢ and other
assoclations and organisations to be legalised*.

However, this kind of approach left it looking more appropriate or
wise for representatives of the Opposition to take assigned places within
the Council of State, in this way coming to influence the activities of this
collegiate Head of State (while not at the same time becoming account-

4 J. A. Majcherek, Pierwsza dekada III Rzeczypospolitej 1989—1999, Warsaw 1999, p. 24.
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able for the actual process of governance). As one view (here translated
into English) had it: “In rejecting [...] the proposal that a post of Presi-
dent of Poland be established, the opposition reasoned that that might
be acceptable where the President was elected directly by universal suf-
frage. Another solution would have been agreement to competitive elec-
tions for the lower House of Parliament (the Sejm), denoting therefore
free elections with no pre-agreed deal regarding the divide-up of seats”.

The opposition were thus setting out clearly enough their price for
the reinstatement of the office of President, even as they (seemingly)
lacked conviction as to the possibility of such a scenario actually coming
to pass. The opposition stance can therefore be regarded as a bargain-
ing position, and a point of entry into further negotiations. In essence
therefore, at the beginning of March 1989, a compromise regarding the
reappearance of the institution of President of Poland had been sketched
out. According to R. Mojak, the deal in question was based on three key
premises®:

1. In exchange for an office of President supplied with a considerable
range of competences, the authorities were to accept a departure
from PZPR managing role within the state.

2. The position of the President within the system was to be compen-
sated for by the restoration of a freely-elected Senate chamber. The
President would then have been elected by the two House of Parlia-
ment — Sejm and Senat — acting as combined together in Poland’s
National Assembly (Zgromadzenie Narodowe). Representatives of the
Opposition sitting in the Senate would at the same time, and in
this way, have offered a legitimising seal of approval to the office of
President.

3. It was in the very nature of the political philosophy espoused and
embodied by the Round Table Talks to see it as desirable for the
opposition to become coupled with Poland’s political system, with
accountability for the state shared in this way.

April 5% 1989 then brought signature of a crowning document for
the Round Table work on state reform, entitled Stanowisko w sprawie
reform politycznych (the Standpoint in the matter of Political Reforms).
The accord between the two parties that this in essence represented
met the key demands and requirements of the Solidarity side, given that
the document had provisions on the introduction of political pluralism,

5 R. Mojak, Instytucja Prezydenta RP w okresie przeksztalcer ustrojowych, Lublin 1995, p. 70.
6 Ibidem, pp. 71-72.
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freedom of speech, democratic elections and local/regional governance.
Equally, systemic change was to occur via evolutionary change, hence the
Standpoint was grounded firmly in the process of transformation, thereby
at the same time putting paid to any ideas for abrupt or revolutionary
change. The last sequence in the outlined evolution of the political sys-
tem was to be parliamentary democracy.

The accord foresaw the holding of elections to the Sejm albeit limited
contractually’, as well as fully free elections to the Senat. It was therefore
in line with what was established at the Round Table that a mechanism
of moderate governance was ushered in, with no question that the gov-
ernment and opposition camps had to work together. There was then
a specific kind of coupling of the two camps, with PZPR hanging on to
actual power, while not being able to take decisions unless the consent
of Solidarity was forthcoming — and with the latter in turn drawing its
key institutional support from the Senat or Upper House.

In line with the Standpoint, reform of state institutions was to encom-
pass both Sejm and Senat, as well as the office of President and the
courts. The principle of the uniformity of state power was upheld, with
the Sejm to remain the supreme organ of state authority. Furthermore,
combined together as the National Assembly, the Sejm and Senat were
to elect the President of the People’s Republic of Poland for a 6-year
term. A candidate for this office of Head of State could be put forward
by one-quarter of all the Deputies and Senators.

In this context, the establishment of the office of President was jus-
tified by the need to maintain the stability of the state and allow for
decision-making where work in the Sejm and Senat was blocked, or where
some extended crisis of government had taken hold®. The Agreement
simultaneously foresaw the office of President as the highest in the land
(and hence supreme representative of Poland and Head of State) and
also as a segment of the executive alongside the Council of Ministers
(Rada Ministréw). This denoted its being supplied with broad possibili-
ties to exert an influence on other organs of the state. There was thus
here a manifestation of a concept verbalised by the coalition-government

7 In line with this agreement, 65% of seats in Parliament were assigned to the (Polish United
Workers’ Party and its political allies, while the free-election part (involving “non-party
candidates”) had 35% of the seats assigned to it. When the election results came to be
announced, it was found that the entire 35% pool (equal to 161 seats) has been won by

Solidarnos¢ candidates.
8 T. Moldawa, Konstytucje polskie 1918—1998, Warsaw 1999, p. 290.
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party, which demanded that the President be turned into a guardian of
a modernised socialist political system.

In practice, the way in (General) Wojciech Jaruzelski actually dis-
charged his official duties while in office only served to accelerate the
transformation process — not least a final and decisive departure from
communism otherwise portrayed as “Real Socialism”.

The presidential election in the circumstances of the Polish People’s
Republic took place on July 19th 1989, by reference to just one announced
candidature — that of the aforesaid General Jaruzelski, who had through
to that time chaired the Council of State. Following long procedural
discussions, it had been established that the President would be elected
via an open voting process involving ballot papers. Voting was partici-
pated in by 544 Members of the National Assembly (though the total
number was 560). 537 of the votes cast were valid, though election of
the President required just 269 of these. Nevertheless, the candidate was
actually voted for by just 270 of the Members of the National Assembly,
with 233 votes against and 34 abstentions. It can be argued that this
absolutely minimalist expression of support for the First Secretary of the
Party was one of the influences (though certainly not the sole influence)
shaping what came to be regarded as Jaruzelski’s passive presidential
stylel?.

The introduction of universal presidential elections in 1990

A matter of key significance to the subject matter here was of course
the amendment of the Constitution as enacted on September 27th 1990.
It was the means of electing the President that represented the fore-
most of these September modifications, with the idea of election by the
National Assembly now abandoned, and its place taken by an adopted
model of universal and direct elections. By ensuring legitimacy derived
from the people as sovereign, such elections were to ensure a consti-
tutional strengthening of the post of Head of State, including above
all an “arbiter” function within the political system. In practice, this
become a key argument in disputes — first and foremost between Presi-
dent and Parliament — given that both Sejm and Senat on the one hand

9 To read more widely about the agreement regarding the political system concluded at the
Round Table, see T. Stomka, Socjalistyczna demokracja parlamentarna: granice porozumienia
ustrojowego w 1989 r., «Studia Politologiczne» 2009, vol. 15.

10 T. Stomka, Prezydent Rzeczypospolitej po 1989 roku. Ujecie poréwnawcze, Warsaw 2005, p. 101.
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and President on the other enjoyed direct mandates from the citizen!!.
The President thus ceased to be a specific kind of “hostage” to political
groupings, while the presidency of Lech Walesa (with him being the
figure in the country and world that he actually was) came to symbolise
a particular kind of emancipation of the Head of State, and beyond that
a kind of attempt to turn this person and post (and indeed a wider
presidential administration) into a key element by which state policy
was to be shaped, above all when it came to matters of international
relations and security.

Amendments to the Constitution changed the presidential term in
office from 6 to 5 years (with a single possibility for re-election). Fur-
thermore, a candidate for the office of President now had to have Polish
citizenship, had to enjoy full rights where the election of Deputies to
the Sejm was concerned, and had to be 35 or more years old (at the
latest on election day)!?. Indeed, following the 1990 presidential elec-
tions a further requirement came into play — that a candidate needed
to be permanently resident on the territory of the Republic of Poland,;
and 1n fact to have been so for 5 years prior to the time of the election.
A candidate for the presidency might be put forward by voters directly,
or by social or political organisations, though either way the signatures
of 100,000 or more voters for the candidacy was required.

However, the change in the means by which the President of the
Republic of Poland is elected was no systemically-grounded concept aris-
ing out of an analysis of the Constitutional system and its shortfalls.
Instead, 1t needs to be seen as a manifestation of a kind of political
compromise entered into within the Solidarity camp — between sup-
porters of Lech Walesa and Tadeusz Mazowiecki; who had in fact split
from one another and were in a state of constant dispute. There was
thus no attendant reflection on “what should become of the Presidency
and where should it be located?” post-199013, given that the institu-
tion was anyway seen as little more than a provisional Constitutional
measure.

11 D. Gérecki, Ewolucja przepiséw dotyczqcych trybu wyboru prezydenta w polskim prawie konstytu-
cyjnym, «Przeglad Sejmowy» 1996, no. 2, p. 9.

12° Under Constitutional provisions from the years 1989-1990, a candidate for the Presidency
of Poland had to be 21 or more years old (thereby meeting conditions (also in regard to
age) that are set for those seeking to be Parliamentary Deputies).

13 For a broad view of this topic, see S. Gebethner, Geneza 1 tlo polityczno-ustrojowe wyboréw
prezydenckich 1990 r., [in:] S. Gebethner, K. Jasiewicz (eds.), Dlaczego tak glosowano. Wybory
prezydenckie *90, Warsaw 1993.
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The President’s role in the system
in the light of the 1997 Constitution of the Republic of Poland

It 1s here necessary to invoke one of the adopted assumptions here,
in line with which the experiences with a hybrid-model presidency from
the time of amendment of the 1952 Constitution as well as the Constitu-
tional Act of October 17th 1992 (the so-called Mata Konstytucja or “Small
Constitution”) were followed by a more consistent “parliamentarisation”
of the system of governance, while the presidency — still finding itself
located within the active model — found 1tself steadily stripped of entitle-
ments of any more far-reaching governing significance (vide the exercise
of “overall leadership” over international and security policy). And of no
minor significance here was the practice gained in relation to Presidents’
(notably Lech Walesa’s) actual exercising of their powers in officel.

The core notion of the role of the President of Poland under the
Constitution 1s as set out in Art. 126, para. 1 thereof. It needs to be
emphasised quite clearly that, the basic law has the President as the
supreme representative of the state, rather than the nation or people.
The latter role (as invoked in Art. 104) is rather one ascribed solely to
Deputies in the Sejm and Senators in the Senat.

However, there is no way to entirely eliminate a specific relationship
pertaining between the Head of State and citizens, especially given the
accentuation of the idea that the Polish state is the common good of all
of the country’s citizens. There 1s thus no way of fully representing the
state organisation, and discharging the functions associated with that,
unless some account is taken of the factor that is bearer of supreme
authority. A new solution present in the 1997 Constitution is conferment
upon the President of a role in securing the continuity of state authority.

Now this may be looked at from two different perspectives. On the
one hand, there 1s an organisational side that “entails appropriate shap-
ing of the terms in office of different state organs (with that of the
President being longer than that of Parliament) in line with a privileged
stability of the office of President and the safeguarding of continuity of

14 Z. Witkowski emphasises that “[...] Walesa niejednokrotnie doprowadzal do takiego roz-
regulowania mechanizméw konstytucyjnych, ze wecale nierzadko praktyka instytucjonalna
zblizata jego rzady do regul systemu prezydencko-parlamentarnego, co zreszta byto w kon-
sekwencji istotnym powodem [...] dazeh w ZN do ograniczania konstytucyjnej pozycji
prezydenta w pracach nad nowg konstytucjy”. Z. Witkowski, Model prezydentury polskiej
w Konstytucji z 1997 r. w pordwnaniu z rozwigzaniami Francji, Niemiec i Wioch, [in:] E. Gdule-
wicz, H. Zieba-Zatucka (eds.), Dziesig¢ lat Konstytucji Rzeczypospolitej Polskiej, Rzeszéw 2007,
p. 326.
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its operations. This means that there is no gap between terms in office,
as well as a concept that obligations may if necessary be discharged by
the Speakers (Marshals) of the Sejm or Senat). Ultimately, this approach
also finds its confirmation in the remit supplied to the President when it
comes to the creative and organisational sides, vis-a-vis all other authori-
ties in the state; as well as [...] a political-arbiter role”!>. Also necessarily
ascribed to the role 1s something in the nature of a guarantor function,
first and foremost as regards the ongoing functioning of the state and
its institution, as well as the generation of essential set standards where
a state of exceptional threat comes into play. Examples of entitlements
talling upon the Head of State related to the declaration and introduction
of Martial Law and/or a State of Emergency, the issuing of Regulations
by virtue of Acts under Martial Law and the appointing of a Supreme
Commander of the Armed Forces in time of war.

In essence, the Polish model for the presidency does have assigned
to 1t an arbiter function not gaining verbalisation in the Constitution
(unlike, say, in France’s Fifth Republic of in Romania). The President
plays a key role in the system of governance (and indeed the political
system) as this kind of arbiter (or indeed moderator) — supplied with
a strong set of instruments by which to exert an impact on organs of
state authority and other entities within the political system.

In other words, a task falling upon the President is to harmonise the
operations of state institutions, and to “cool down” inflamed situations
or those of clear crisis.

I here propose to draw a distinction between two types of presiden-
tial arbitration, i.e. that placed under the framework of the country’s
political system on the one hand, and — on the other — that of a more
politico-social naturel®.

Arbitration of the first kind 1s pursued on several levels: shaping
conditions for the functioning of (and for cooperation between) state
authorities, inspiring the activity of other authorities and balance
between powers and otherwise serving in the role of a “barrage” or “dam”
or “tollgate” where the activity of other authorities is concerned. The
scope of this arbitration is thus very broad and allows for involvement
(or interference) in the activity of both legislative and executive organs
(the Prime Minister in the role of Chair of the Council of Ministers, as
well as Ministers and the Council of Ministers itself).

15 D. Dudek, Autorytet Prezydenta a Konstytucja Rzeczypospolitej Polskiej, Lublin 2013, p. 28.
16 See T. Stomka, Prezydent Rzeczypospolitej..., pp. 144—151.
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However, the President’s remit in regard to the discharge of arbitra-
tion functions does not turn him into an organ of authority (or ruler), or
a leader, or even a co-shaper of state policy. But equally there is no way
the post can be demoted to that of “notary” with the government system.
For the President is that system’s keystone, burdened with a duty to
safeguard its proper functioning. The sphere involving systemic arbitra-
tion 1s mainly delimited by entitlements specific to the President (and
thus freed of any need for the government to “counter-sign”).

Now, it would be risks to advance and pursue a hypothesis that
a President deprived of the chance to be chosen in universal direct elec-
tions would in any way find him/herself deprived of the chance to pur-
sue and proceed with the arbiter-type entitlements referred to above.
Speaking against that idea would be the entire output of the Italian
Presidency, correctly described and summed up by Marek Bankowicz
in the words prezydent czesto pozostaje jedynym stabilnym elementem sys-
temu wladzy, gwarantem ustrojowego equilibrium oraz pewnym punktem opar-
cia, cleszqgcym sig sporym autorytetem w spoteczenstwie (“The President is
regularly the sole stable element in the system of power, a guarantor of
systemic equilibrium and a certain kind of support-point who enjoys
considerable authority in society”)17.

Equally, universal elections are not in fact a means by which a Presi-
dent/Presidency can be imbued with authority (in this “public respect”
sense of the term), nor a way of ensuring that the post-holder is sup-
plied with appropriate political competences and experience. Indeed, the
reality might be quite the opposite, as such elections may operate to
dignify a Head of State with some kind of efficient demagoguery, or else
to fashion from him or her some kind of unique “product of political
marketing”.

In turn, the Presidential arbitration of a political and social nature 1s
basically pursued with no resort to instruments provided for under the
Constitution. To put it broadly, what 1s involved here 1s Head-of-State
mediation — as taken up in matters proving controversial and/or divisive
within society. Ensured in this way is a suitable level and plane on which
political and public interests are balanced, and efforts can be made to
achieve one goal or another, as articulated by a variety of different groups.

However, the element central to this kind of process is again whatever
authority the post-holder has been able to muster with the public and

17" M. Bankowicz, System polityczny Republiki Wioskiej, [in:] M. Bankowicz, B. Kosowska-Gastot
(eds), Systemy polityczne 2: Ustroje paristw wspdlczesnych, Krakéw 2020, p. 202.
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others, as well as convictions regarding that person’s capacity to rise
above political division and bring mediation skills to bear. Hypotheti-
cally, there i1s indeed a certain sphere in which this kind of role might
be favoured by universal elections and a mandate from the masses. On
the other hand, an election campaign and the political dispute or even
rancour that surrounds it may weaken or undermine the presidential
capacity to later engage in political and social arbitration. Indeed, there
may be many voters for whom the President is and will remain nothing
more or less than a political opponent!8.

The tasks of the President in the context of the country’s political
system (as referred to in Art. 126, para. 2 of the Constitution) include
the safeguarding of that basic law, as well as the defence and security of
the state. A major role is also assigned above all to defending the consti-
tutional order present in the country. Prezydent — straznik ustawy zasadnic-
zej — powinien by¢ naturalnym wzorem przestrzegania jej przepiséw dla innych
organéw wladzy panstwowej oraz obywateli, a co si¢ z tym wigZe — stanowi¢
autorytet w sferze ochrony tadu konstytucyjnego (“the President — as guard-
1an of the Constitution — should be a natural model for other organs of
state authority — and for citizens — when it comes to the heeding of its
provisions. And going together with that 1s the authority offered where
the defence of the constitutional order is concerned”1?).

The relevant authority residing in the Head of State should be fos-
tered and reinforced by some kind of outstanding legal knowledge (even
as 1t remains obvious that the President need not be a lawyer); and
indeed by a wealth of experience when it comes to the law being applied.
However, it is by no means obvious or automatic that this factor will be
well enough on display in the course of an election campaign. Further-
more, these are not in fact matters of any particular interest to voters,
who are rather anticipating a prescription for a higher quality of daily life.

The role of the President within Poland’s political system (and per-
haps in particular the part of that the role relating to arbitration) is also
to be interpreted through the prism of the Head of State being located
within a specifically-defined model for the division of power. Post-1992,

18 For example, in opinion polling carried out in July 2020, having been commissioned by
the DoRzeczy, as many as 48% of those voting for Rafal Trzaskowski claimed they had
mainly supported the PO candidate so that Andrzej Duda would not win. See: https://
dorzeczy.pl/kraj/148386/co-rozni-wyborcow-dudy-i-trzaskowskiego-znamienny-sondaz.html
(28.01.2021).

19 A. Suska, Prezydent Rzeczypospolitej Polskiej jako organ czuwajgey nad przestrzeganiem porzqdku
Ronstytucyjnego, Toruh 2019, p. 72.
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the President gained formal inclusion within Poland’s executive??. The
model adopted foresaw the separation of powers a la Montesquieu, albeit
with certain modifications taken into account. Poland’s Constitution
bases the system relating to the supreme organs of the state on mecha-
nisms entailing separation and balance, but also joint action — as the
Preamble make very clear. This is a model for moderate governance, with
a clear counterbalance offered to any model based around confrontation,
or else any dominance of given centres of authority.

The above reference to a duty on the part of the authorities to work
together corresponds closely with the model that sees the President as
an arbiter, even as the fact of the post falling within the framework of
the Executive fails to favour that. A more effective systemic solution
would seem to involve the Head of State being separated out as a kind
of “fourth estate” — with the causes of arbitration and neutrality served,
in just the kind of way as is envisaged by the 1947 Constitution for
the Italian Republic?!. This is a politically-neutral (though naturally
not an apolitical) Presidency founded upon the concept of monarchy as
enshrined in the model for the separation of powers owing to Benjamin
Constant. That outstanding French theorist of the state system regarded
Montesquieu’s tripartite division as inadequate and incomplete, given
that its set of instruments of the state was in need of an independent
and neutral arbiter whose task was to ensure cooperation between organs,
preventing the dominance of any one centre of power within the political
system. The neutral Head of State is moved aside from any active state
governance as le pouvoir neutre et intermédiaire should take care of interests
different from those applying to the governing on the one hand and the
governed on the other. The highest authority is also to be enjoyed —
similar to that of a judge among parties to a case??.

It is obviously hard to anticipate that a constitutional democracy
of republic form will provide for any meeting of Constant’s condition
that the office of Head of State might be hereditary. Equally, it would
be hard to claim unambiguously that universal elections are favourable
to the singling-out of the kind of holder of the office who might at
the same time match the model in question. On the contrary, with the
conditioning present in post-1990 Poland, and other than in the specific
case of Lech Walesa (who represented a major — though not 100% —

20 Still formally binding in the 1989-1992 period was the principle of unified state authority

as inherited from the original wording of the Constitution in the Polish People’s Republic.
2L Cf. F del Giudice (ed.), Constituzione esplicata spiegata articolo per articolo, Napoli 2017, p. 199.
22 R. M. Matajny, Trzy teorie podzielonej wladzy, Warsaw 2001, p. 372.
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chunk of the Solidarity Movement as supported by Solidarnos¢ the trade
union), the Polish Presidency always went to a candidate representative
of a clearly-defined political option, and more often than not a particular
political party?3. The universal election process thus failed to deliver into
office persons who “should personify interests different from those of
either the governing or the governed”. Ultimately, this is not about the
fact that candidates representing authority figures in society as a whole
were lacking?*, but rather about specific features of the campaign requir-
ing large financial outlays and inputs of organisational effort. It is these
that the political parties that really count are able to ensure first and
foremost.

Beyond that, Rafal Glajcar rightly drew attention to the way in which
universal elections usher in a defined kind of political mechanism, as:
“the ties linking the victor in given Presidential Elections with the party
from which that person derives, do not find themselves severed at the
moment the new office 1s taken up, irrespective of the relevant stand-
point presented officially. The systemic mechanism of the Presidential
election favour maintenance of proper relationship between the two enti-
ties. By supporting his grouping, the President ensures (himself) the
chance to stand in the next election, while the party in which that person
originates uses the intermediary role to ensure control of a key fragment
of state policy, being thus in a better position to take action in pursuit
of its political programme” (relacje lgczqce zwycigzce wyboréw prezydenck-
ich z partig, z ktdrej sie wywodzi, nie zostajq zerwane w momencie objecia
przez niego urzedu, bez wzgledu na oficjalnie prezentowane w tym wzgledzie
stanowiska. Systemowy mechanizm wyboru prezydenta sprzyja utrzymywaniu
poprawnych stosunkéw pomiedzy obydwoma podmiotami. Prezydent wspierajqc
swoje ugrupowanie zapewnia sobie mozliwos¢ startu w kolejnej elekcji, zas partia,
z ktérej sig wywodzi, za jego posrednictwem kontroluje istotny fragment polityki
panstwowej i ma mozliwosé podejmowania dziatari zmierzajgcych do realizacji
swojego programu politycznego)?. This particular kind of symbiosis between

23 Aleksander Kwa$niewski had been the leader of Sojusz Lewicy Demokratycznej/SLD
(the Democratic Left Alliance) and Lech Kaczyniski of Prawa i Sprawiedliwosci/PiS (“Law
and Justice”). For their part, Bronistaw Komorowski was a major political figure of Platforma
Obywatelska/PO (the Civic Platform), while Andrzej Duda was a committed Law and Justice
activist.

24 Tt is here worth recalling candidates including the first President of the Supreme Court, the
Commissioner of Human Rights/Ombudsman and an outstanding cardiologist and heart
surgeon.

25 R. Glajcar, Podzielona egzekutywa — relacje migdzy Prezydentem RP a Radg Ministréw w latach
2007-2013, [in:] D. Plecka (ed.), Demokracja w Polsce po 2007 roku, Katowice 2014, p. 52.
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the Head of State and the given political camp, as nicely shaped by the
model in place for the election of Presidents, ensures an in-practice dis-
tancing of the presidency from the relevant constitutional axiology.

The tendency for elements of a presidency with authority
to be ushered in

Over the last 30 years the holders of the office of Polish Head of
State have shaped Presidencies of differing styles, both more active and
more passive?®. On the one hand, it is possible to identify a tendency
towards the neutral and symbolic holding of the office (as by Wojciech
Jaruzelski or Bronistaw Komorowski), in line with an assumption that the
pursuit of state policy 1s a matter for the government. On the other hand
— there have been several other holders of the office (I would say Lech
Walesa, Aleksander Kwasniewski and Lech Kaczyhski) who attempted
active participation in the exercise of power within the state, or even — to
put it another way — to harness elements of a presidency with real power
and put them into effect within the system. There were many reasons
for this, with account needing to be taken of the personality factor, the
political context, and provisions of the Constitution.

The factor of personality made itself felt in particular during the
presidency of Lech Walesa. From 1990 onwards, the charismatic leader
of a great social movement who had spent the whole of the 1980s as
a politician working to bring a defined system of authority now found
himself confined — and needing to operate — within the limits set for that
particular organ of authority under the Polish Constitution.

Indeed, Walesa saw the model that has the President serving as an
arbiter as “too tight a suit” for him, given that it prevented the Head of
State from exerting a direct influence on that state’s governance. The
public debate taking place at that time worked on a specific defining of
Walesa’s personality, with features identified including unpredictability
of action, a lack of responsibility (or accountability), an “unreformable”
nature (in the sense that there was seen to be little or no capacity to learn
from mistakes made), and a lack of competence — probably in both senses
of the word — when it came to many spheres in which the state operated?’.

26 More broadly, see: T. Slomka, Style prezydentury. Analiza poréwnawcza, «Przeglad Sejmowy»
2005, no. 6.

27 Cf. A. Michnik, Dlaczego nie oddam glosu na Lecha Walgsg, «Gazeta Wyborcza», 27-28 Octo-
ber 1990.
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In turn, I feel that post-2007, a key aspect of the activity engaged in
by President Lech Kaczyhski revolved around raw emotion following the
failure at the general election ballot box of Prawo i Sprawiedliwosé — the
Law and Justice political camp headed (at that time even as actual Prime
Minister) by the President’s identical-twin brother Jarostaw Kaczynski.

Obviously a key political factor influencing activity on the part of the
Head of State (of course not only in Poland) is the so-called “co-habita-
tion” that is very often needed — 1.e. some kind of functioning between
two segments of the executive in which circumstances have conspired to
ensure origins in two opposing political camps. In the Polish case, the
only Presidents not required to act as they at the same time “co-habited”
have been Bronistaw Komorowski and Andrzej Duda. That statement
suffices to make it clear that Poland already has quite broad experience
of the frequent difficulties arising when cooperation between President
and Government is essential.

A key such example must of course be the relationship already
alluded to — between Lech Kaczynski as President and the coalition
government under Donald Tusk, which was formed between Platforma
Obywatelska (Civic Platform) and Polskie Stronnictwo Ludowe (the Polish
People’s Party or Peasants’ Party). The years in question of 2007-2010
witnessed a marked increase in the incidence of Acts receiving the Presi-
dential veto, even as Kaczynski also sought to have an active influence
on the makeup of the Cabinet, and was very willing to make use of
his entitlement to convene the so-called Cabinet Council (Rada Gabi-
netowa) provided for under the Constitution. This notwithstanding the
way 1n which “a characteristic feature of these sittings first and foremost
entailed their bringing to the attention of the outside world the major
differences pertaining between government and Head of State”28.

Of course, relations between the organs of the executive manifested
in periods and conditions of “co-habitation” are much influenced by
the actual moment at which the public supplies the relevant mandate
and legitimacy to govern. For the centre of power originating in the
more-recent elections (whichever it is) is very frequently inclined to
invoke that (somehow-greater) legitimacy conferred by the people as
sovereign. In this way, universal elections of the Head of State are in
a position to sharpen up conflict with the government (and a broader
parliamentary majority), where a President can claim a fresh mandate,
be that newly-renewed or just obtained in general.

28 R. Glajcar, Podzielona egzekutywa. .., pp. 56-57.
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Finally, there 1s a clear need to draw attention to decisions and provi-
sions in and around the Constitution of Poland that favour the appear-
ance of aspects of a presidency wielding actual power or authority.

I have already referred to the dilemmas linking the upholding of the
1997 Constitution and the tripartite separation of powers. Provisions
of Article 10 of that Constitution may incline the President to a kind
of interpretation whereby — since that office does officially constitute
a segment of the executive — there is actually no representative (or even
arbitration-related) role being ascribed to it, but rather a ruling or gov-
erning role that makes possible active co-participation in the develop-
ment and pursuit of state policy. This seems to be how Lech Kaczynski
came to look at this role (and indeed give expression to it in public
pronouncements), not least as he invoked a capacity to exert influence
in both foreign and security policy. The President stated that provisions
of the Constitution czynig obszar polityki zagranicznej, a jeszcze bardziej
obronnej, sferq kondominialng, w ktdrej istotny udzial zachowuje prezydent, co
oznacza, Ze jest to sfera koniecznych uzgodnieri migdzy prezydentem i rzqdem
(as translated into English: “make the area of foreign policy, and even
more so defence, a condominial sphere, in which significant participation
1s reserved for the President. That means this is a sphere of necessary
accommodations between President and Government”)?°. The particular
kind of “clinch” pertaining between the centres of the Executive had to
wait until May 20t 2009 to receive some resolution at the hands of the
Constitutional Tribunal of the Republic of Poland.

There 1s no way of seeing the sphere of constitutional dilemmas
favouring the political aspirations of Presidents in isolation from the
model whereby the Head of State is elected directly and by universal
suffrage3’. In the relevant subject literature the focus is not merely on
the way in which universal presidential elections (as an institution cop-
led from circumstances of presidentialism and semi-presidentialism)
meet the assumptions of a parliamentary system. It 1s also worth giving
credence to the standpoint of those sceptics who “also warned against
the possibility of such elections being treated as springboards by which
a President might bolster his/her position and authority — in contraven-

29 Cited after: L. Mazewski, Prezydent RP w projekcie konstytucji Prawa i Sprawiedliwosci oraz
wedlug prezydenta Lecha Kaczyriskiego, «Kwartalnik Prawa Publicznego» 2010, no. 3, p. 194.
Cf. also M. Dobrowolski, Przywddztwo polityczne Prezesa Rady Ministréw w Rzeczypospolitej
Polskiej w latach 1989-2015, Warsaw 2020, p. 311.

30 See R. Glajcar, Dwadziescia pig¢ lat powszechnych wyboréw prezydenckich w Polsce. Potrzeba
rewizji?, «Studia Politologiczne» 2016, vol. 42.
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tion of the spirit of the 1997 Constitution” (przestrzegali réwniez przed
mozliwoscig traktowania takich wyboréw jako swoistej trampoliny dla sukcesy-
wnego powigkszania rzeczywistej pozycji i wladzy prezydenta, co przeciez ktdcito
si¢ z »duchem« konstytucji z 1997 roku)31.

Moreover: mandat, ktéry prezydent uzyskuje bezposrednio od suwerena,
moze [...] wytwarzaé w nim przekonanie o szczegdlnej wiezi tgczqcej go z naro-
dem (“the mandate a President gains directly from the sovereign might
generate within him a conviction as to particular ties connecting him
with the nation”)32. Such a stance was to be met with many times during
the time the office of President was held by Lech Walesa, who became
convinced that the strength of the mandate he enjoyed as a one-person
organ in the state was far greater than the diluted one enjoyed by a Par-
liament in which a great many different representatives of the nation
took their seats.

A “Prime Minister-isation”
of the presidential election campaigns
(as exemplified by the 2020 election)

The conditioning underpinning universal presidential elections
denotes at least a couple of key regularities. The first draws attention to
the confrontational nature of the election caused first and foremost by
the participation of political parties (or even broader blocs), with these
playing the main role in identifying and singling out key candidates.
During an election campaign, but also quite commonly during the sub-
sequent office-holding, a President may become a kind of “hostage to
a political party”.

In the second place, it 1s possible to invoke a personalisation of politi-
cal rivalry that merely encourages voters in their conviction that what
1s really involved is rivalry between the political leaders we in fact look
to for key state decisions. The President appears to be a main figure
with state power at his/her disposal, and as somebody that other organs
of the state are in some sense dependent on, and certainly account-
able to.

Voters thus pose — internally to themselves — a reasonable question
as to whether somebody who can be elected can really be of no rel-

31 B. Szmulik, J. Szymanek (Introduction), Konstytucja Rzeczypospolitej Polskiej, Warsaw 2017,

pp. 56-57.
32 R. Glajcar, Podzielona egzekutywa. .., p. 57.
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evance to the political system. Most often, this 1s then followed home
by a lack of reflection as to the real constitutional opportunities the
functioning of the presidency has to offer. Indeed, candidates do not
seem to make too much effort to redirect the imaginations of the voters
back on their proper track. It is therefore by no means easy to agree
with the view that, irrespective od wptywu retoryki wyborczej na sposéb
formutowania oferty programowej przyszlej prezydentury wigkszos¢ kandydatéw
przygotowujgc zatozenia kampanii wyborczej musiata braé¢ pod uwage zakres
owych uprawnieri konstytucyjnych (“of the influence of electoral rhetoric
on the way in which campaign platforms for the presidency are worded,
most candidates had to bear in mind the constitutional entitlements”)33.
This shoves presidential campaigns in the direction of a kind of “Prime
Minister-isation”, by which would be meant candidates’ putting for-
ward to the electorate something appropriate for a head of the execu-
tive34, even as the programmes involved might only be put into effect
where the parliamentary majority in place happens to favour the given
President.

From many points of view, the 2020 election campaign departed from
previous standards for elections and campaigns run in the circumstances
of constitutional democracy. On the one hand this was conditioned by
the then-prevailing COVID-19 pandemic. However, the conditions that
denoted were taken advantage of by the camp of the parties ruling in
Poland (PiS (“Law and Justice”) and Zjednoczona Prawica (“the United
Right”)) to achieve further violation of principles holding sway in a state
operating fully under the rule of law.

What became a major dilemma in this category was the work done
on an Act of Parliament (ultimately passed in April 2020) concerning
the detailed principles for the holding of universal elections to the presi-
dency of the Republic of Poland as organised in 2020. Reservations were
aroused by the total departure from the model of running elections in
voting districts organised territorially, with simultaneous application of
alternative institutions (such as election plenipotentiaries and postal
votes). Indeed, voting was to take place solely by way of correspondence.
The opposition’s accusations levelled against the parliamentary majority
were thus of infringements in respect of fundamental principles of elec-
toral law relating to universality, direct nature, equality and the secrecy

33 D. Walczak-Duraj, Gléwne uwarunkowania przebiegu kampanii prezydenckiej, [in:] S. Dzieciel-
ska-Machnikowska (ed.), Prezydenci 2000, £.46dz 2001, p. 60.

34 In passing, it would be worth noting that universal, direct elections of the Prime Minister
were in force in Israel in the years 1992—-2001.
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of the ballot box. Issues raised concerned the fact that election packages
failed to reach all voters, at the correct address; with it looking possible
that those in quarantine or in an infectious-diseases hospital would have
no possibility of free participation in voting.

In turn (and very atypically for Poland, though perhaps less surpris-
ing-looking to others), Polish citizens living abroad lost any possibility
of playing their part ... e.g. in respect of the delivery of the aforemen-
tioned voting packages. Furthermore, there was a possibility of a voter
being identified in relation to his/her electoral preference; and in any
case — and above all — citizens’ lives and health seemed to be being
put in danger (inter alia as postal workers came into contact with large
numbers of people, as the virus was transferred on paper, and as people
in quarantine might be encouraged into activity).

On the other hand, opposition groups pointed to the unconstitu-
tional procedural side, e.g. as major changes in election law were being
made less than half a year before an election was due to be held (vide the
case law of the Constitutional Tribunal), with the electoral code being
amended with no due adherence to defined and specific deadlines.

Ultimately, it emerged as impossible for the elections to be held at
the time organised earlier — i.e. May 10th 2020, with the Act on election
“by correspondence” being repealed as its place was taken by the Act
of June 2nd 2020 on the detailed principles of organisation of universal
elections to the post of President of the Republic of Poland organised
in 2020, allowing for the possibility of postal voting.

Nevertheless, Zaplanowane na 26 czerwca wybory prezydenckie nadal
nie spetnialy konstytucyjnych przestanek réwnosci i powszechnosci, m.in. ze
wzgledu na niemoznos¢ prowadzenia kampanii przez kandydatéw (oprécz
prezydenta Dudy), stronnicze przedstawianie kandydatéw przez media public-
zne, a takze faktyczny brak mozliwosci wzigcia udziatu w glosowaniu przez
wiele 0s6b uprawnionych do glosowania, mieszkajgcych poza granicami Polski.
12 lipca w II turze wyboréw prezydenckich wygrat Duda. Pandemia pokazata
zatem sklonnosé paristwa do ograniczania praw i wolnosci ponad koniecznosc,
a jednoczesnie do inercji i bagatelizowania zagrozenia dla zdrowia publicznego
w imig intereséw partyjnych3> (“The Presidential election planned for
June 26th persisted in contravention of key premises relating to equality
and universality, inter alia in relation to the practical impossibility of
candidates other than President Duda being in a position to run their
campaigns, with candidates also being presented in a biased way by

35 W, Sadurski, Polski kryzys konstytucyjny, £.6dz 2020, p. 248.
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public media, and with i1t being a practical impossibility for many of
those entitled to vote but living outside Poland to actually take part in
voting. Duda won in the second round of the presidential election run
on July 12t and the pandemic had thus made clear the state’s inclina-
tion to limit rights and freedoms beyond what was necessary, even as
it simultaneously displayed inertia — and a tendency to play down the
threat to health — where that suited partisan interests”).

However, one regularity to the election campaign remains, 1.e. its
“Prime Minister-isation”. Candidates build a whole complex of offers
of a political, social and economic nature that they might potentially
implement, were the Constitution to provide for the post of President
some counterpart of Art. 146, para. 1 (whereby: “the Council of Minis-
ters shall conduct the internal affairs and foreign policy of the Republic
of Poland”). Looking at the programmes of the two main candidates
recently (Andrzej Duda and Rafat Trzaskowski)39, it 1s possible to speak
of specific projects that have the look of a Prime Minister’s exposé about
them. A whole block of hot topics in society made their appearance,
such as constitutional strengthening of the role of marriage and the “tra-
ditional” family (Andrzej Duda), a ban on the adoption of children by
single-sex couples (both candidates), a resumption of state funding of in
vitro fertilisation and the introduction of partnership-type unions (Rafat
Trzaskowski), and a lack of consent to euthanasia and the liberalisation
of abortion laws (Andrzej Duda). Matters of the lifestyles of LGBT
individuals proved to be a very important element of the campaign, with
the sitting President running a campaign of a markedly homophobic
nature, even as the PO candidate emphasised the need for consistency
in the conferring of equal rights and entitlements.

The candidates also had a whole series of economic postulates to
offer, relating to the pursuit of such strategic investments as the canal
cutting through the Vistula Spit and the construction of Poland’s Central
Airport and communications hub, reinforced energy security and the
building of new transport corridors in line with the Via Carpatia and
Via Baltica concepts, support for local and regional authorities when it
came to own contributions to new developments (i.e. the Local Develop-
ments Fund), and indeed backing for the National Programme for the
impoundment of water (Krajowy Program Retencji), the Family Charter
and the maintenance of the Rodzina 500+ income-support payment to
families, as well as many other initiatives in or involving society (Andrzej

36 These programmes can be found at www.MamPrawoWiedziec.pl (1.02.2021).
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Duda). For his part, the opposition candidate referred inter alia to sup-
port for local centres of development (“round-the-corner” investment),
equal opportunities for men and women when it came to job opportuni-
ties, and grant support for families striving to achieve cleaner air.

Where the political system was concerned, the incumbent spoke up
firmly for ongoing reform of the justice system, the strengthening of
administration at provincial level, and the maintenance of religion teach-
ing in schools. He defended actions relating to systemic change that had
been introduced by the government camp from 2015 onwards. In turn,
Rafal Trzaskowski made clear his position that the practice of violating
the Consitution needed to cease, with a Commission to make good the
harm done needing to be put in place to help “all those harmed by those
in power at present”. The candidate also spoke for a clearer separation
of (Catholic) Church and State.

This mere outline of what was a multifaceted campaign serves to
illustrate the regularity I am seeking to present: that it 1s a property of
the universal election and the election campaign, as well as the attendant
need for concrete proposed solutions important to the daily lives of the
individual and society to be presented, that distances candidates from
any possible presentation of visions for the presidency linking up more
closely with the functions actually assigned to it under Poland’s consti-
tutional and political system.

Conclusions

Introduced over 30 years ago, the principle that elections of the Presi-
dent of Poland would be universal and direct proved an exceptionally
durable systemic solution. This reflects many good political and social
reasons, accentuating leadership within the state and the need for a con-
crete entity to have conferred responsibility for policy pursued, as well as
making it easier for candidates and what they stand for to be identified.
Indeed, a powerful factor making such universal elections look favourable
1s the rather high turnouts they attract. These are actually the highest
achieved in any of the different kinds of elections and other polls run
in Poland37. To that extent — and somewhat paradoxically — Poland’s
Presidential Elections are actually the ones to enjoy the fullest level of

37 The second rounds of the 1995 and 2020 elections reported turnouts at record levels for
the Third Republic of Poland, of 68% of those citizens enjoying the right to vote.
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legitimacy. In that context, any departure from the universal-election
model would tend to look the opposite of “instructional”, as the les-
son being imparted would not seem to do much to shape anticipated
attitudes among citizens. Equally, i1t 1s hard to disagree with a stand-
point that looks into the very essence of the polish presidential model,
whereby: “[...] uwagi [...], ktére dotyczq zagwarantowania Prezydentowi
rzeczywistych mozliwosci realizowania funkcji arbitra w systemie ustrojowym
— uzasadniajg rozwazenie postulatu wylgczenia go ze struktur wladzy wykonaw-
czej 1 odejscia od powszechnej i bezposredniej elekcji [...] Byé moze formuta ta
pozwoli Prezydentowi uwolni¢ sig od cigzqcego na jego wizerunku partyjnego
emploi, co niewgtpliwie wzmocniloby wiarygodnosé i autorytet glowy paristwa
jako arbitra” (“...remarks ... as to the safeguarding of the President’s real
chance to serve in the role of arbiter under the political and constitu-
tional system — speak for consideration being given to a separating-out
of the role from the structure relating to executive power, and hence
the abandonment of the practice involving universal, direct elections ...
Such a formula might allow the office of President to free itself from the
image of party servant or even hostage, with that undoubtedly serving to
raise the level of credibility and authority of the Head of State in the role
of arbiter”)38,

However, a simple return to the status quo from before 1990 — with
the President being elected by the two chambers of Parliament brought
together as the National Assembly — would not seem fit for purpose.
Rather rapidly, such a solution might simply convert into a new form
by which the President is again held hostage by a political party, this
time as a faction in Parliament. Thus it may well be that a search for
some alternative election model with partial voter participation might
make more systemic, constitutional and political sense. Attention might
therefore be paid to the method of the “enlarged/extended/broadened
Parliament”, bearing some resemblance to solutions arrived at in Italy,
where the set of Deputies and Senators involved in electing the leader
1s expanded to include electors chosen at regional level, while a candi-
date for President cannot even be put forward unless the motion from
Assembly members 1s augmented by a defined number of signatures
from within the wider electorate.

38 S. Patyra, Dualizm egzekutywy — koniecznos¢ czy anachronizm?, [in:] D. Dudek (ed.), Zmienia¢
Konstytucje Rzeczypospolitej, czy nie zmieniac¢?, Lublin 2017, pp. 118-119.
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Introduction

Liberal democracy is not a system implemented to the state once and
for all. Within it, there may be conflicts, disputes, actions carried out by
people with authoritarian or totalitarian inclinations, misunderstanding of
the needs of society, and gradual isolation of the authorities. The role of
the constitution is to establish and maintain the foundations of the state
ruled by law: principles and values, checks and balances, freedom, and
human rights. A constitutional crisis arises simultaneously to the threat
to the existence of any of the systemic foundations or the disturbance
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of the harmony between them. It is what distinguishes a constitutional
crisis from the controlled conflict that appears naturally in democratic
states, as the system reconciles different views and the right to demon-
strate them!. Democracies are more likely to be more prone to protests
than autocracies. There 1s some research to support this proposition: in
cross-country quantitative studies Edvard Glaeser and Denis DiPasquale
found that dictatorships experience fewer riots than non-dictatorships?,
while Paul Collier and Dominic Rohner show that democracies gener-
ally have more demonstrations, riots, and strikes than non-democracies,
but wealthier democracies have fewer protests than poorer ones3. It is
worth noting that conflicts, demonstrations, and riots, while not forming
a constitutional crisis, may announce it.

The President of the Republic of Poland is the body that 1s directly
obliged to ensure observance of the Constitution (art. 126 par. 2 the Con-
stitution of the Republic of Poland). The “observance” under the condi-
tions of the Polish political system is not only related to dangerous situ-
ations but obliges the head of state to continually and actively protect
the constitutional order, monitor the activities of the authorities, react
to difficulties, conflicts, and violations of the Constitution, together with
taking the consequences if necessary.

The article aims to describe the potential actions enabled by the Pol-
ish Constitution that the President of the Republic of Poland may take
in a constitutional crisis to restore the stabilization of the state and the
constitutional order with its values. The examined hypothesis assumes
that the head of state’s scope of constitutional powers is sufficient to
properly fulfill the function of an authority supervising the observance
of the Constitution, but whether the President uses them depends on
many non-constitutional factors, such as the style of exercising power,
political parties reliance, lack of independence in decision-making. The
research applied institutional and legal analysis, microsystem analysis,
and the source analysis — essentially the Polish Constitution — to fully
indicate the place of the head of state in the Polish political system and
describe the roles and competencies of the institution. The functional

1 See more: R. Dahrendorf, Out of Utopia: Toward a Reorientation of Sociological Analysis, «Amer-
ican Journal of Sociology» 1958, vol. 64, no. 2, p. 115-127; J. Mucha, Konflikt i spoleczeristwo:
z problematyki konfliktu spolecznego we wspdtczesnych teoriach zachodnich, Warsaw 1978.

2 E. Glaeser, D. DiPasquale, The Los Angeles Riot and the Economics of Urban Unrest, «Journal
of Urban Economics» 1998, vol. 43, iss. 1, pp. 52-78.

3 P Collier, D. Rohner, Democracy, Development, and Conflict, «Journal of the European Eco-
nomic Association» 2008, vol. 6, iss. 2-3, pp. 531-540.
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method, 1n turn, will allow for a broader look at the institution of the
President of the Republic of Poland concerning other authorities and the
relationship between the individual competencies of the head of state.

Constitution in liberal democracy

Constitutions play various roles in democratic countries intertwined
in the practice of their functioning*. They form the grounds of a com-
promised system accepted by a large part of society, and their two funda-
mental functions can be called legal and political. The first one describes
the constitution as an act of the highest statutory force, which sets the
norms of behavior of all entities in the state. The second one expresses
by identifying the ideas, values, and principles underlying the country
and the entire structure of state power>.

Constitutional provisions should have specific dynamics that will
allow them to adapt and flexibly react to changes. In principle, the con-
stitution 1s a “civic shield” in the case of the degeneration of authori-
ties, and, at the same time, a “civic catechism” — a set of principles
and values that integrate nation® It must take into account the axi-
ological system accompanying society and the actual relations of forces
that bind them — otherwise, it will not be a meaningful and respected
law. The constitutional provisions exist on three different levels: doctri-
nal, normative, and social relations. Contradictions between them can
lead the constitution to become a myth rather than a binding law’. The
authors of the fundamental laws must, therefore, ensure that these acts
guarantee the highest possible degree of inclusiveness of society beliefs,
which positively influences the increase in the acceptance of the written
and introduced law. Amendments to the constitution or the adoption of
a new act should only take place when there is no longer a possibility
to achieve the assumed goals of the state and society through the inter-
pretation of constitutional provisions or when an evident contradiction
between the content of the constitution and these goals occurs®. For this

4 L. Garlicki, Polskie prawo konstytucyjne. Zarys wyktadu, Warsaw 2011, pp. 32-37.

5 J. KRucihski, Ustrdj konstytucyjny Rzeczypospolitej Polskiej, Warsaw 2015, pp. 13—-16.

6 T Stomka, A. Materska-Sosnowska, Wprowadzenie, [in:] T. Stomka, A. Materska-Sosnowska
(eds.), Konstytucja Rzeczypospolitej Polskiej z 1997 r. — cigglos¢ i zmiana, Warsaw 2012, p. 7.

7 See: G. Maranini, Il mito della Constituzione, Roma 1996; K. M. Cern, Jak rozumie¢ role kon-
stytucji we wspdlczesnym spoleczeristwie demokratycznym?, «Studia prawno-ekonomiczne» 2016,
vol. CI, pp. 23-39.

8 B. Banaszak, Prawo konstytucyjne, Warsaw 2010, p. 70.
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reason, the process of changing this legal act i1s subject to additional
restrictions. Constitutions are supposed to survive a period longer than,
for example, one government or several decades, and need to be able to
adapt to crises requiring extraordinary actions, and thus create a new
reality in different historical and social contexts. A constitution with-
out this feature, interpreted only in a way that would allow for solving
problems existing at the very time of its creation and adoption, would
not fulfill its fundamental role in the state and could be treated in the
future only in terms of a historical source. The ad hoc creation of basic
laws “for difficult times” does not comply with the idea and intentions
of the introduction and existence of this type of law.

Apart from being a stabilizer of the political system, and strength
for the development of the state, the constitution performs a vital social
function. Its provisions are the result of a compromise between vari-
ous groups, and together they build an order that creates a systemic
foundation accepted by society?. The constitutions define the limits
of the authorities’ potential operations and protect the rights and free-
doms of individuals, which provides opportunities for solving problems
of citizens. Ignoring the social function of the constitution by public
institutions results in the state failing to fulfill its essential responsi-
bilities and the authorities start working on the difficulties they create
themselves. That is manifested in the constant improvement and reform
of the law, passing acts that are unconstitutional (so require correction
in the future), creating political and media disputes that are a kind of
spectacle and manipulation, not real problems!?.

What is constitutional crisis and constitutional rot?

The term “crisis” 1s “a lay term in search of a scholarly meaning”!l.
Its various usage in public discourse gradually makes it meaningless
and deprives it of any real analytical value. There are some scien-
tific efforts to specify its concept, and all of them define a crisis as
a turning point or decisive moment!?. Charles A. McClelland argues

9 Z. Witkowski (ed.), Prawo konstytucyjne, Torun 2002, p. 44.

10 See: R. Piotrowski, Spoleczenstwo obywatelskie w swietle Traktatu z Lizbony, [in:] M. Szyszkow-
ska, S. Maciejewski (eds.), Polska bez Polskiego Czerwonego Krzyza?!, Warsaw 2011.

11 J. A. Robinson, Crisis, [in:] D. L. Sills (ed.), International Encyclopedia of the Social Sciences,
vol. 3, New York 1968, p. 510.

12 Tbidem.
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that every crisis involves instability or — at least — threats to crucial
values too!3.

Usually, it 1s the source of crisis that defines its issue and explains
how 1t happened. Researchers distinguish two main models in clarifying
crisis: “bad practice model” and “bad theory model”'*. The first one
identifies the cause of the crisis as inappropriate or immoral behavior of
the participants in a given system or organization. It assumes that the
analyzed system 1s institutionally well-organized, and the fundamental
rules do not require any changes. In this approach, the weakest point of
the system 1s the irresponsible behavior of individuals or whole groups
who do not follow these rules. The second model identifies the causes
of the crisis in the foundations of a given system and its wrong assump-
tions. Although honest and moral political actors and other individuals
implement the established rules, they lead to chaos and breakdown.

The constitutional crisis occurs when there is a serious danger that
the constitution 1s about to fail at its central task, which 1s to keep
disagreements within the boundaries of ordinary politics rather than
breaking into anarchy, violence, or civil war. It is likely to be both,
a symptom and a cause, of a significant political crisis. According to
Keith E. Whittington, there are two types of constitutional crises: crises
of constitutional operation and crises of constitutional fidelity!®. Opera-
tional crises may be either practical and theoretical, and arise when there
1s no possibility to resolve a serious political dispute within the existing
constitutional framework. A theoretical operational crisis occurs despite
adherence to constitutional provisions. Every action or decision causes
chaos, multiply doubts, and contradictions, so — in fact — the constitu-
tion introduces disorder rather than order. A practical crisis, in turn,
arises when the authorities are unable to exercise power effectively and
are incapable of making reasonable decisions due to the lack of compe-
tence, will, etc. The second type of constitutional crisis — the crisis of

13 Ch. A. McClelland, The Acute International Crisis, «<World Politics» 1961, vol. 14, iss. 1,
p- 189.

14 See: G. Cooper, The Origin of Financial Crises. Central Banks, Credit Bubbles and the Efficient
Market Fallacy, New York 2010; M. Ratajczak, Narracje o kryzysie: przyczyny kryzysu, [in:]
B. Cymbrowski, P Tomczok (eds.), Ekonomie w literaturze i kulturze, Katowice 2017, p. 134,
138; P. Skuczynski, Pojecie kryzysu w filozofii i naukach spolecznych a kryzysy prawne, «Filozofia
Publiczna 1 Edukacja Demokratyczna» 2018, vol. 7, iss. 1, pp. 253-254.

15 S. Levinson, J. M. Balkin, Constitutional Crises, «University of Pennsylvania Law Review»
2009, vol. 157, iss. 3, pp. 711-715.

16 K. E. Whittington, Yet Another Constitutional Crisis?, «<William & Mary Law Review» 2002,
vol. 43, iss. 5, pp. 2101-2138.
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fidelity — takes place when political actors do not abide by principles
and values of constitutional order and systematically stand against the
letter and spirit of the constitution. A fidelity crisis may coexist with
an operational one but is more difficult to identify due to politicians’
extensive manipulation and reluctance to admit mistakes.

Constitutions protect the fundamental principles and values among
the society that are written and turned into regulations, making them
the most important in the state and thus establishing a specific consti-
tutional order. Each violation of such an order invades a very specified
social contract — the basis for the functioning of the statel”. Sometimes
constitutional crises are equated with what Mark Tushnet calls “consti-
tutional hardball”. It arises when political actors bend or dety various
unwritten political conventions that are generally recognized as fair play
rules in politics and exercising power but are not required by law!8. That
most often happens in relations between the parliamentary majority and
the opposition and reveals in “rejection of applications and amendments
(...) without substantive justification and is based only on the strength
of the majority held, arbitrary penalties for opposition parliamentarians,
unjustified shortening of parliamentary procedures, preventing the oppo-
sition from working in internal organs of the parliament”!® (such as com-
mittees). “Constitutional hardball” often causes outrage, conflicts, leads
to reprisals, and the system becomes simultaneously less democratic.
The authorities become less responsive to the popular will and rely their
actions only on the previously obtained electoral legitimacy, which is
considered the right to do everything?’.

Democratic constitutions are not created only to set the standards of
legal protection and the limits of the activity of authorities. Their provi-
sions also ensure the efficient and harmonious functioning of institu-
tions based on the check and balance principle, which restrains particular
interests and ambitions for the common good. In this case, a huge role
1s played by citizens’ trust in the authorities and their belief that power
1s exercised not for the benefit of specific individuals or groups but the
interest of the entire society. Constitutional rot appears “when politicians

17 A. Suska, Prezydent Rzeczypospolitej Polskiej jako organ czuwajgcy nad przestrzeganiem porzqdku
konstytucyjnego, Toruh 2019, pp. 6-8.

18 M. V. Tushnet, Constitutional Hardball, <The John Marshall Law Review» 2004, vol. 37,
pp. 523-553.

19 T. Stomka, Stan demokracji konstytucyjnej w Polsce na tle modelu transformacji systemowej, [in:]
T. Slomka (ed.), Demokracja konstytucyjna w Polsce, Warsaw 2019, p. 36.

20 See: J. L. Talmon, The Origins of Totalitarian Democracy, London 1952.
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disregard norms of fair political competition, undermine public trust and
repeatedly overreach by using constitutional hardball to rig the system in
their favor and keep themselves (or their allies) in power”?!. The result
1s a slow but systematic erosion of democracy and the collapse of its
institutions. Political researchers distinguish four factors that may hasten
constitutional rot: trust loss, polarization, increasing economic inequal-
ity, and policy disasters. They often come together and exacerbate each
other. “Policy disaster” 1s a term coined by Stephen M. Griffin?? and
means a critical failure in decision making by authorities, which leads
to loss of faith in government.

It 1s also worth noting that one of the discursive symptoms of the
constitutional crisis is the political actors’ narration about an exceptional
situation, which allegedly 1s to justify their actions, illegal decisions, and
human laws violations. It is an introduction to the creation of new prac-
tices and precedents so far not existing in politics, as well as an explana-
tion of the violation of unwritten conventions in the exercise of power.

The President in Polish political system

The model of the Polish presidency is in a certain sense unconven-
tional due to the Polish structure of rationalized parliamentarianism?3.
A feature of this system’s variety 1s an executive presidency and an inde-
pendent head of the government that leads the rest of the executive
power. There are some elements that strengthen the presidency (such as
universal presidential election), nonetheless, they do not change the fun-
damental constitutional structure based on the most important mecha-
nism of every parliamentary system. Which is the most vital feature — the
head of state does not have a direct influence on the regular functioning
of the government. The other crucial aspect is the presence of emer-
gency solutions (so called “backup power”), thanks to which it is possible
to increase the effectiveness of power in the case of a crisis between
the parliament and the government. According to that, the President

2L J. M. Balkin, Constitutional Crisis and Constitutional Rot, «Maryland Law Review» 2017,
vol. 77, 1ss. 1, p. 151.

22 See: S. M. Griffin, Broken Trust. Dysfunctional Government and Constitutional Reform, Lawrence
2015.

23 See: J. Szymanek, Elementy racjonalizacji w konstrukcji parlamentarnego systemu rzqddéw: analiza
rozwigzarn zawartych w Konstytucji RP, [in:] T. Moldawa, J. Szymanek, M. Mistygacz (eds.),
Parlamentarny system rzqdéw. Teoria i praktyka, Warsaw 2012, pp. 122-159.
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should be active and play the role of an arbitrator in times of social and
political unrest?*. It means that to fulfill his tasks properly and func-
tion beyond divisions, the head of state needs an appropriate range of
constitutional powers, as well as freedom from any influences of political
parties?.

The institution of the President of the Republic of Poland is particu-
larly essential for the uninterrupted existence of a democratic state ruled
by law. The Constitutional Tribunal admitted that the President — as
the supreme representative of the Republic of Poland, the body that
ensures observance of the Constitution and safeguards the sovereignty
and security of the State — should represent high moral qualifications:
“(...) Although the Constitution does not express this requirement
directly anywhere, it results both from Polish legal tradition and the
intentions of the constitutional legislator. It also results indirectly from
the legal requirement of moral qualifications from numerous state offi-
cials occupying much lower positions, associated with less responsibility
and much narrower powers. If persons performing various public func-
tions are required to have specific moral qualifications, it is compre-
hensible and expected that a person holding honorable and the most
responsible position of the Head of State — the President of the Republic
of Poland — has them even more”?°. One should agree that it is therefore
unacceptable for a person representing this specific institution to break
the law (both in the past and during his term of office), fail to respect
the principles and values of the constitutional order, and purposely cre-
ate circumstances provoking chaos and conflict.

The legitimization process of the institution of the President of the
Republic of Poland strengthens its the position in the whole Polish politi-
cal system. Since 1990, the head of state shall be elected by the Nation in
universal, equal, and direct elections, conducted by secret ballot (art. 127

2+ B, Dziemidok-Olszewska, Instytucja prezydenta w paristwach Europy Srodkowo-Wschodniej,
Lublin 2003, p. 330.

25 This concept is to some extent inspired by the theory of constitutional monarchy by Ben-
jamin Constant, in which royal power is a neutral power obligated to protect, balance, and
restrain the excesses of the other powers (executive, legislature, and judiciary). The essential
difference is that the President is a part of the executive power in Poland. See more about
the theory of constitutional monarchy by Constant: K. S. Vincent, Benjamin Constant and
Constitutionalism, «Historia Constitucional» 2015, no. 16, pp. 19-46; B. Constant, O monar-
chii konstytucyjnej i rgkojmiach publicznych, Warsaw 2016, p. 78.

26 Judgment of The Constitutional Tribunal, 10 November 1998, Ref. no. K 39/97, https://sip.
lex.pl/orzeczenia-i-pisma-urzedowe/orzeczenia-sadow/k-39-97-wyrok-trybunalu-konstytucyjn
€go-520128297 (22.07.2021).
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of The Constitution of the Republic of Poland). Only a Polish citizen
who, no later than the day of the elections, has attained 35 years of age
and has a full electoral franchise in elections to the Sejm may be elected
President. Before running in the election, each candidate must gather
support by the signatures of at least 100,000 citizens having the right to
vote in elections to the Sejm. This fact additionally emphasizes that it
1s not someone else, but the Nation, who 1s the principal of the head of
state, and whose will should be followed mostly by the President while
holding the office.

The legitimacy obtained in general elections 1s of particular impor-
tance — both political and psychological — because it links with a stronger
mandate, which makes the head of state even more independent from
other authorities and strengthens its position in the political system?7.
Besides, it gives the President the right to refer to the will of his voters,
ensuring “the durability of political leadership and the stability of a given
system”28.

The President of the Republic of Poland is a very specific institution
in the Polish political system not only because of the original model of
the presidency but also because a lot depends on the preferred style of
exercising power. The style of the presidency “determines whether the
President involves in resolving conflicts or chooses a passive attitude
or — 1in the worst case — makes presidency a contradiction of the consti-
tutional institution”??. The elements of the presidency style include legal
and extra-legal factors, such as the totality of constitutional and statutory
standards defining the position and tasks of the head of state, skills,
personality, the socio-political situation3?, and discourse3!. There are two
most general styles of the presidency: passive and active. The first of
these occurs when the head of state only exercises his constitutional pow-
ers. In the second one, the President additionally inspires various actions
for the benefit of the state and society, joins conflicts as a mediator,
tries to alleviate anxieties, and counteract manipulations32. The chosen

27 B. Dziemidok-Olszewska, op. cit., p. 145.

28 L. Sobkowiak, Legitymacja polityczna, [in:] A. W. Jabloniski, L. Sobkowiak (eds.), Studia z teorii
polityki, vol. 2, Wroctaw 1998, p. 155.

29 A. Suska, Prezydent Rzeczypospolitej Polskiej. .., p. 84.

30 T Stombka, Style prezydentury. Analiza poréwnawcza, «Przeglad Sejmowy» 2005, iss. 6, p. 46.

31 The discourses of the Polish Presidents is a relatively new analytical area with high research
potential. See more: A. Suska, Prezydent Rzeczypospolitej Polskiej. .., pp. 101-129; A. Suska,
Sita stéw u szczytu wladzy. Poréwnanie przemdwien inaugurujgeych prezydentury Lecha Kaczyii-
skiego i Andrzeja Dudy, «Spoteczefstwo i Polityka» 2019, no. 4, pp. 211-229.

32 T Stomka, Prezydent Rzeczypospolitej po 1989 roku. Ujecie poréwnawcze, Warsaw 2005, p. 214.
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style has a high impact on the behavior of the head of state in case of
a constitutional crisis or constitutional rot, the will to use constitutional
and statutory powers, authority, and the selection of methods to allevi-
ate the situation. It is worth mentioning that research?? emphasize that
in a conflict between state institutions, as well as in severe national and
international challenges, personal qualities and style of exercising power
gain importance.

Constitutional crisis and the President’s possible actions

The constitutional powers of the President of the Republic of Poland
regarding monitoring the constitutional order can be divided into five
categories: organizational and procedural, initiating, inhibiting, control,
and extraordinary3*. Some of them may prevent constitutional crises or
create opportunities to solve them.

According to art. 118 para. 1 and art. 144 para. 3 pt 4 of the Con-
stitution of The Republic of Poland, the head of state has the right of
legislative initiative without restrictions on the scope of the proposed act.
The only exceptions are legislative initiatives concerning the Budget, an
interim budget, amendments to the Budget, a statute on the contracting
of public debt, as well as a statute granting financial guarantees by the
State, which belong exclusively to the Council of Ministers (art. 221).
Researchers note that presidential legislative initiatives should cover key
1ssues for the state, be associated with the constitutional role of this
institution, and avoid infringing on the competencies explicitly granted
in the Constitution to the Council of Ministers, especially if it could
destabilize the government’s policy?. By taking the legislative initiative,
the President fulfills the assumptions of the active presidency model and
contributes to the process of passing new laws. This constitutional right
1s of the greatest importance in counteracting the parliamentary crisis,
destabilization of the constitutional order, and the ineffectiveness of the
political system’s mechanisms.

33 K. Skarzyhiska, Prezydent na trudne czasy: analiza psychologiczno-spoteczna, «Studia Politolo-
giczne» 2016, vol. 42, pp. 132-133.

3% A. Suska, Prezydent Rzeczypospolitej Polskiej. .., pp. 33—69.

35 P Sarnecki, Prezydent Rzeczypospolitej Polskiej: komentarz do przepiséw, Krakéw 2000, p. 83;
A. Rakowska, Prerogatywy prezydenta w Konstytucji RP z 2 kwietnia 1997 r., [in:] T. Motdawa,
J. Szymanek (eds.), Instytucja prezydenta. Zagadnienia teorii i praktyki na tle doswiadczeri polskich
oraz wybranych paristw obcych, Warsaw 2010, p. 76.
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The right to submit a bill to amend the Constitution (art. 235
para. 1) may at first seem controversial — due to the President’s role as
the guardian of the Constitution. However, in this way, the head of state
has the opportunity to adapt its content to changing political, economic,
and social conditions. Besides, this right can counteract situations where
a provision arouses great criticism, social tensions, and also disturbs
the constitutional order, and contributes to the formation of a systemic
practice unfavorable for the state.

The President always participates in the last stage of the legislative
process and has the right to make one of three decisions: to sign a bill
(art. 122 para. 2), to refer 1t to the Constitutional Tribunal for an adju-
dication upon its conformity to the Constitution (art. 122 para. 3), or
to veto it, which means referring the bill with a motivated request to
the Sejm for its reconsideration (art. 122 para. 5). It is not permitted to
veto and to refer to the Constitutional Tribunal in connection with the
same act. The authors of the Constitution of the Republic of Poland
concluded that such a right would be “inconsistent with the president’s
function as an arbitrator and moderator (...). [and] could delay the work
of parliament”3¢. The choice between the three possibilities is left to the
discretion of the head of state.

Any doubts related to the constitutionality of the bill can be the
premise authorizing the head of state to refer to the Constitutional Tri-
bunal. This doubt may result from the content contradiction (material
unconstitutionality), incompatibility with the applicable legislation while
passing the act, or passing it by an authority that does not have the
competence to do so37. The President may be motivated to veto a bill
by various factors — constitutional, political, economic, financial, social,
moral, as well as any errors of a formal, linguistic, editorial, or substan-
tive nature. The requirement of written justification allows the Sejm
and the public opinion to know them. This means that vetoing is not
only a technical act but allows every side to present and exchange their
arguments38, which is very important in a conflict between the President
and the Sejm.

36 A. Wieckowska, Weto Prezydenta Rzeczypospolitej Polskiej w praktyce politycznej po wejsciu
w zycie nowej konstytucji, «Przeglad Sejmowy» 2003, no. 6, p. 35.

37 R. Balicki, Udziat Prezydenta Rzeczypospolitej Polskiej w postgpowaniu ustawodawczym, Wroctaw
2001, p. 119.

38 P Zakrzewski, Kompetencje prezydenta o charakterze hamujgcym w procesie ustawodawczym (na
praykladzie polskich rozwigzan ustrojowych), [in:] T. Moldawa, J. Szymanek (eds.), Instytucja
prezydenta. Zagadnienia teorii i praktyki na tle doswiadczen polskich oraz wybranych paristw obcych,

Warsaw 2010, p. 100.
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The group of controlling powers makes 1t possible to intervene when
a constitutional crisis occurs due to the fault of a specific person or
institution. President has a right to apply to the Sejm to bring a member
of the Council of Ministers to responsibility before the Tribunal of State
(art. 144 para. 3 pt 13, art. 156 para. 2). The basis for this may be both
a violation of the Constitution or a bill and the commission of an offense
connected with the duties of the office (art. 156 para. 1). Although this
decision clearly undermines the authority of the government and the
prime minister, the President, as the guardian of the constitutional order,
has the full right, and even the obligation, to strive to remove from the
office a person who does not respect the rules of the constitutional order.
The final decision, regarding whether or not to prosecute, belongs to the
Sejm, which adopts a relevant resolution by a 3/5 majority of the statu-
tory number of deputies (art. 156 para. 2).

The Constitution provided the President with a wide range of appli-
cations to the Constitutional Tribunal. In addition to the previously
described right to refer the bill before signing for an adjudication upon
its conformity to the Constitution, the head of state can apply for an
ex-post control of the act (article 188 pt 1), and also to examine: the
conformity of statutes and international agreements to the Constitu-
tion (art. 188 pt 1), the conformity of a statute to ratified international
agreements whose ratification required prior consent granted by stat-
ute (art. 188 pt 2), the conformity of legal provisions issued by central
State organs to the Constitution, ratified international agreements and
statutes (art. 188 pt 3) and the conformity to the Constitution of the
purposes or activities of political parties (art. 188 pt 4). Additionally,
the head of state may apply for a resolution of a dispute over authority
between central constitutional organs (art. 189, 192).

The last controlling power of the President is requesting the Supreme
Chamber of Control to carry out an audit (article 144 para. 3 pt 10). It
opens up many possibilities for the head of state in the scope of imple-
menting the protection of the constitutional order and counteracting
crises. The control in itself is not a sanction but can be an introduction
to the further actions aimed at eliminating the identified deficiencies —
primarily those related to the violation of constitutional provisions or
values.

The head of state can mitigate disputes and ensure harmony in the
political system through presidential political arbitration too. It may hap-
pen in a more formalized way, such as, for example, delivering a Message
to the Sejm, the Senate or the National Assembly (art. 140), conven-

SP Vol. 61 / STUDIA | ANALIZY 61



ANNA SUSKA

ing the Cabinet Council®® to discuss matters important for the state
(art. 141), or ordering a nationwide referendum with the consent of the
Senate (art. 125) to obtain the opinion of the public on specific topics
and monitor the changes taking place therein. As a part of the arbitra-
tion, the President may also take non-formal actions. As the guardian
of the Constitution and authority among the public, as well as one of
the most recognizable persons in the state*?, the head of state has the
best opportunities to spread knowledge about the Constitution and the
law. Thanks to official speeches, comments, and actions, the President
can informally activate social groups, express approval of their ideas or
moderate the antagonisms and conflicts*!, which is consistent with the
assumptions of the active presidency model and prevents processes lead-
Ing to constitutional crises.

Conclusions

Constitutional crises and constitutional rot pose a threat to the exis-
tence and integrity of liberal democracy as well as the constitutional
order. Some factors can cause them, such as the presence of defective
legal solutions, malevolence, and dishonesty of authorities, practices that
violate the law and serve specific persons or groups of interest.

Results from the study indicate that the President is a significant
part of the Polish political system, the importance of which grows in
crises and disharmony of the constitutional order. The head of state
should represent high moral values and has a wide range of powers to
prevent emergencies, moderate them, and reduce their negative impact.
However, it 1s impossible to describe the role of the President in crises by
taking into consideration only the constitutional competencies because
the preferred style of the presidency has a vast impact on the effects
of the President’s intervention. A head of state who prefers a passive
style, subordinate to the party line, or the influence of certain social
groups, will never be an efficient political arbitrator or a person able to
prevent a constitutional crisis due to serious deficiencies in credibility
and authority. Only a conciliatory President: a good listener, open to
different opinions, surrounded by experts, ready to discuss and make

39 The head of state presides over the Council of Ministers, but the Cabinet Council does not
possess its competencies and cannot make binding decisions.

40 A. Suska, Prezydent Rzeczypospolitej Polskiej..., p. 22.

41 Ibidem, p. 75.
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concessions, but at the same time independent and able to make a point,
if the common good and the state’s interest require, will be able to mod-
erate the crisis in a way to ensure the best possible solution.
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Membership in the European Union (EU) results in the evolution
of the constitutional system of government in Poland, e.g. by chang-
ing the systemic position of the supreme organs of state authorities.
This is mainly a consequence of delegating some of the competences of
these organs to an international organization!. The functioning of the
state in the EU institutional and legal system also influenced the politi-
cal position of the president of the Republic of Poland. This position
can be determined by analyzing the possibilities of implementing the
president’s constitutional tasks, taking into account the EU conditions
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set out 1n the acquis communautaire. These considerations focus on the
potential and real possibilities of the President of the Republic of Poland
to perform his constitutional tasks in the field of state security.

One of the basic constitutional tasks of the president is “to pro-
tect the sovereignty of the state and the inviolability and indivisibility
of its territory”?. This provision obliges the President of the Republic
of Poland, inter alia, to care for the unitarity of the territory of the Polish
state and to counteract attempts to change the territorial system, e.g. by
separating part of the territory or introducing autonomy.

In this aspect, it should be noted that the President of the Repub-
lic of Poland does not have any instruments that could be applied
directly to the EU, its institutions and member states3. Seemingly, due
to the membership criteria set out in the Treaty of European Union
and the so-called Copenhagen criteria, the occurrence of threats to the
integrity of a member state within the EU political system 1s unlikely,
however, as part of the polistrategy and safeguarding the interests of the
state, it would be required to specify the competences of the President
of the Republic of Poland in this field*.

The EU law does not regulate the territorial integrity of its Member
States. Moreover, practice also shows that the EU institutions do not have
the power to make decisions in matters relating to the inviolability and
integrity of the territories of the Member States. Yet, even more important
question seems to be — how, in such EU conditions, can the President of
the Republic of Poland effectively fulfill his constitutional obligations?

Considering the potential possibilities of implementing the activities
of the President of the Republic of Poland in the analyzed aspects of
state security, the following may be indicated:

1) ratification of an international agreement and initiating the control
of EU law in terms of its compliance with the Constitution of the

Republic of Poland of 1997;

2 Art. 126, the Constitution of the Republic of Poland of 22d April 1997, Dz.U. of 1997,
no. 78, pos. 483 with amendmends; T. Stomka, Prezydent Rzeczypospolitej po 1989 roku. Ujecie
poréwnawcze, Warsaw 2005.

3 Further see: M. Grzybowski, Wiadza wykonawcza w Rzeczpospolitej Polskiej w warunkach czton-
kostwa w Unii Europejskiej (wybrane zagadnienia), [in:] M. Kruk, J. Wawrzyniak (eds.), Polska
w Unii Europejskiej, Warsaw 2005, pp. 22-23; R. Piotrowski, W sprawie kompetencji Prezydenta
RP ,w stosunkach zewnetrznych”, [in:] J. Wawrzyniak, M. Laskowska (eds.), Instytucje prawa
konstytucyjnego w dobie integracji europejskiej, Warsaw 2009, p. 220.

4 The issue of sovereignity in context of the tasks of the President of Poland as stated in
art. 126 section 2 of the Constitution, was analysed by the Constitutional Tribunal in its

verdict of 11% of May 2005, files number: K 18/04 (OTK ZU no. 5/A/2005, pos. 49).
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2) direct participation of the President of the Republic of Poland in the
work of EU 1nstitutions;
3) other, normative and non-normative actions of the President of the

Republic of Poland in the EU political system.

In reference to point 1 — the constitutional duty of the President
of the Republic of Poland to “guard” the sovereignty of the state is
also carried out by ratifying and initiating the control of the compliance
of EU treaties with the Constitution of the Republic of Poland of 1997
These powers of the President of the Republic of Poland allow him to
protect Polish constitutional values within European Union.

In case of ratification of international agreements, the President may
potentially have a significant influence on the conduct of foreign policy.
There are opinions that the President of the Republic of Poland may
refuse or postpone ratification. Ratification is the right, not the presi-
dent's duty. However, there are also other opinions that the President
of the Republic of Poland is obliged to ratify international agreements
concluded by the Council of Ministers when it submits such a request.
Moreover, when there is a previously adopted law expressing consent to
the ratification, the obligation of the President of the Republic of Poland
becomes even more categorical, and a possible president's veto should
be considered ineffective®.

Thus, if the President vetoed a bill, then “the president would influ-
ence the exercise of his constitutional powers in the field of ratifica-
tion and instead of limiting the powers, the constitution expands the
president's field of activity” and only in relation to agreements requir-
ing statutory authorization to ratify’. On the other hand, the reason for
refusing to ratify should be based on the unconstitutionality of such an
international agreement.

5 Further: M. Grzybowski, Role ustrojowe Prezydenta RP w kontekscie cztonkostwa w Unii Euro-
pejskiej, «Pahstwo 1 Prawo» 2004, no. 7, pp. 5-11; M. Kruk, Tryb przystgpienia Polski do Unii
Europejskiej i konsekwencje cztonkostwa dla funkcjonowania organéw paristwa, [in:] K. Wojto-
wicz (ed.), Otwarcie Konstytucji RP na prawo migdzynarodowe i procesy integracyjne, Warsaw
2006, p. 136.

6 K. Spryszak, Wyrazenie zgody na ratyfikacje umowy migdzynarodowej — model konstytucyjny
i uwarunkowania jego realizacji, «Przeglad Konstytucyjny» 2019, no. 3, pp. 83-84; B. Bana-
szak, Ratyfikacja umowy migdzynarodowej, [in:] W. Skrzydlo, P. Grabowska, R. Grabowski
(eds.), Konstytucja Rzeczypospolitej Polskiej. Komentarz encyklopedyczny, Warsaw 2009, p. 490;
L. Garlicki, Polskie prawo konstytucyjne. Zarys wykladu, Warszawa 2019, p. 294 and following
pages.

7 R. Stemplowski, O konstytucyjnym pojeciu prowadzenia polityki, «Przeglad Sejmowy» 2007,
no. 4, p. 243.
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The ratification process may be completed or stopped if the Presi-
dent of the Republic of Poland refuses to sign it. This is not possible in
the case of statutes whose compliance with the Constitution has been
previously confirmed by the Constitutional Tribunal®. Practice has shown
that this 1s a significant systemic problem. It should be emphasized that
the ratification process of the Treaty of Lisbon was clearly slowed down
by the lack of the signature of the President of the Republic of Poland.
By a resolution of 23 January 2009, the Sejm asked the President of the
Republic of Poland to “take into account the will of both chambers of
parliament and complete the ratification process of the Treaty of Lisbon?
as soon as possible”.

The competences of the President of the Republic of Poland also
include initiating the control of compliance of the acts of primary EU
laws with the Constitution of the Republic of Poland of 1997. This may
be an important element in the performance of tasks related to state
security by the President of the Republic of Poland.

The President of the Republic of Poland, as a party constitution-
ally authorized to ratify concluded international agreements, especially
before its execution, should assess the submitted agreement from the
point of view of coherence with the requirement to protect the sover-
eignty of the state, as well as with the provisions of the Constitution of
the Republic of Poland of 1997. The President of the Republic of Poland
1s the authority constitutionally obligated to do so. Thus, the examina-
tion of the agreement submitted for ratification from the point of view
of state sovereignty is not only a right, but a constitutional obligation of
the President of the Republic of Poland. This obligation also applies to
any contract that revises or supplements previous treaties!?.

Pursuant to the Constitution of the Republic of Poland of 1997, the
President of the Republic of Poland may refer any international agree-
ment to the Constitutional Tribunal. Another competence that the
President of the Republic of Poland has in the legislative process is to
raise objections to a legislative act. In connection with the method of
implementation of EU law adopted in Poland, the act is an act of internal

8 L. Mazewski, Prowadzenie polityki zagranicznej w Rzeczypospolitej Polskiej, «Ruch Prawniczy,
Ekonomiczny 1 Socjologiczny» 2009, no. 3, p. 16.

9 The law allowing for the consent on ratification of the Treaty of Lisbon was approved on
1st of April 2008. See: Rezolucja Sejmu Rzeczypospolitej Polskiej z dnia 23 stycznia 2009 r.
w sprawie jak najszybszego ratyfikowania Traktatu z Lizbony (M. P. 2009, no. 6, pos. 64).

10 M. Grzybowski, Role ustrojowe Prezydenta RP w kontekscie czlonkostwa w Unii Europejskiej,
«Panstwo 1 Prawo» 2004, no. 7, p. 7.
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law by means of which the norms of EU law are introduced into the Pol-
ish legal system. With regard to each act, including the implementing
act, the President of the Republic of Poland may exercise his powers,
l.e. a suspensive veto or a motion to the Constitutional Tribunal.

At this point, however, attention should be drawn to an important,
but yet unresolved problem of constitutional control of acts of secondary
law enacted by EU institutions. Moreover, there is also no clear defini-
tion of the powers with which the President of the Republic of Poland
can react in cases when the EU bodies intrude into the spheres of not
delegated powers and invoke the principle of the primacy of laws. These
problems may disturb the President of the Republic of Poland in fulfill-
ing his constitutional obligations.

In reference to aspect 2, it 1s assumed that the political position of
the President of the Republic of Poland as “the supreme representative
of the Republic of Poland” differs from the function of “the representa-
tive of the state in foreign relations” and the “guarantor of the continuity
of state power”. Moreover, these tasks are carried out by the President of
the Republic of Poland in cooperation with other organs of state author-
ity, and the President of the Republic of Poland does not have exclusive
sovereignty over any of them. Moreover, the president cannot fulfill these
tasks freely. These conditions also apply to the EU aspect.

The president does not have the power to conduct Polish foreign
policy independently, as provided for in the constitution. Its manage-
ment is the responsibility of the Council of Ministers. This category of
matters may include relations between Poland and the European Union.
However, they do not constitute a classically understood foreign policy,
as in many areas they refer to tasks carried out as part of internal policy.

The performance of some of the tasks and powers of the Council
of Ministers requires normative cooperation with the President of the
Republic of Poland. However, with regard to the tasks of the President,
the requirements to cooperate with the Prime Minister and the compe-
tent ministers are executed in a much wider extent. For example, the
duty to cooperate in the field of foreign policy rests primarily, but not
exclusively, with the President of the Republic of Poland. The presi-
dent is also forced to refrain from actions in the EU aspect, which he
had not discussed earlier with the Prime Minister or the Minister of
Foreign Affairs. These norms mean that the President of the Republic
of Poland 1s obliged to seek compromises with the Council of Minis-
ters and its president. Thus, there is no complete balance regarding the
scopes of the constitutional obligation to cooperate. This significantly
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reduces the political position of the President of the Republic of Poland
in EU conditions.

The obligation of cooperation between state authorities also means
maintaining uniformity of action in the field of relations with the EU,
and its aim 1s to prevent the creation of two independent decision-mak-
ing centers on European matters. Thus, the President of the Republic of
Poland cannot pursue a policy that competes with the policy established
by the government and in the EU and its institutions to take a position
contrary to one represented by the government.

The President of the Republic of Poland is engaged in the sphere
of European politics, but only to a limited extent. This can be seen in
the possibility of his participation and role in the European Council.
The possible participation of the president in the European Council 1s
not limited to representation, but involves consensus decisions by this
institution and is associated with political consequences. It should be
taken into account that the European Council is the only body in the
EU system in which the President of the Republic of Poland can actu-
ally participate. The European Council is made up of ‘heads of state or
government’ depending on the systems of government defined in the
Member States. Other institutions have a strictly defined composition
and mode of operation. Thus, the potential performance of constitu-
tional tasks by the President of the Republic of Poland in the insti-
tutional system of the EU may only take place within the European
Council. Therefore, there are opinions that the political position of the
President of the Republic of Poland excludes the possibility of making
his participation in the sessions of the European Council dependent on
the consent of another body, in particular the Prime Minister, or treating
the President of the Republic of Poland as “a person accompanying the
government delegation”. The European Council is the only EU body in
which the President of the Republic of Poland may appear.

However, the possible presence of both the President of the Republic
of Poland and the Prime Minister at a session of the European Council
may be perceived as a failure to define the principle of representation
and the principle of precedence. Therefore, it 1s assumed that since
the European Council has been defined as a forum where the Member
States are represented primarily by a person participating in state gov-
ernance, the prime minister of the Polish government has priority in
its meetings. This 1s a consequence of the rationalized version of the
parliamentary-cabinet model adopted in the Polish Constitution of 1997.
However, as a consequence of unequivocally granting the Prime Minister
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the decision to participate in the European Council and determining the
composition of the delegation, the political position of the President of
the Republic of Poland is weakened, as nothing is clear about his partici-
pation in these meetings. The practice has revealed potential conflicts
within the executive branch in this respect.

However, the political position of the President of the Republic of
Poland changes when the European Council takes up issues that may
have consequences for Poland’s sovereignty and security. Such a circum-
stance would justify the participation of the President of the Republic of
Poland in the European Council in order to perform his constitutional
tasks in this area. It can be assumed that in this case the right of the
President of the Republic of Poland to participate in “EU summits”
becomes unambiguous. The problem, however, 1s the definition of the
category of “security” and the possibility of a broader understanding of it.

Regarding aspect 3, the political position of the President of the
Republic of Poland in terms of the functioning of the state in the EU 1s
also weakened by the fact that the President has no exclusive rights to
implement such tasks solely. For example, in the field of ensuring the
observance of the constitution, the tasks of the president are supple-
mented by the Constitutional Tribunal, and in terms of guarding the
inviolability of the territory — by the Council of Ministers and the Min-
ister of National Defense. Another example is the adoption of a law
ratifying an international agreement, which 1s made at the request of
the Council of Ministers. Also, the appointment and dismissal of pleni-
potentiary representatives of the Republic of Poland, or the acceptance
of credentials requires cooperation with the Minister of Foreign Affairs.

In the EU reality, the President of the Republic of Poland remains
the supreme representative of the Republic of Poland. However, in the
European Council, Polish affairs are handled by the Prime Minister.
Functioning in the EU does not change the task of the President of
the Republic of Poland to guarantee the continuity of state power. The
task of ensuring compliance with the Constitution of the Republic of
Poland and of guarding the sovereignty and security of the state as well
as the inviolability and integrity of its territory, which the President of
the Republic of Poland does through cooperation with the Constitutional
Tribunal and in consultation with the Prime Minister, with whom he is
obliged to coordinate his position and activities, remains the same in
the EU area. Moreover, the area of European affairs is more and more
often treated as internal policy, which reduces the president’s powers.
The president grants Polish citizenship and agrees to renounce it, and
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it should be taken into account that the acquisition of Polish citizenship
means the adoption of EU citizenship.

As part of performing his constitutional tasks, taking into account
the conditions of the functioning of the state in the EU, the President
of the Republic of Poland may also refer to broadly understood security.
The issues of relations between the Polish state and the EU and the role
and significance of the President of the Republic of Poland have evolved
since the accession in 2004. The current importance of these relations
and the priorities of the President of the Republic of Poland are visible in
the latest National Security Strategy of the Republic of Poland, approved
by the President of the Republic of Poland in May 2020. The Strategy
takes into account, inter alia, the context of Poland’s presence in the
European Union, and the National Security Bureau received guidelines
during the work on the Strategy, as to the directions of activities of
the President of the Republic of Poland in the field of state security.
The initiative of the President of the Republic of Poland was supported
internally by the Council of Ministers.

Despite the emerging diverse concepts of the further development
of the European Union noticed by the President of the Republic of
Poland and the risk of weakening the cohesion of Member States, which
1s noticeable due to growing internal and external tensions, the European
Union remains an important partner for Poland. In this area of inter-
national relations, the possibilities of the President of the Republic of
Poland’s activities under the so-called soft politics or lobbying in Euro-
pean political spheres.

In the European system, the President of the Republic of Poland
has the possibility to actually act to strengthen Poland’s defense poten-
tial. It does so by supporting the strengthening of political, military and
industrial-defense cooperation with the most important European part-
ners in the bilateral formula, as well as within the framework of the EU
Common Security and Defense Policy. It 1s worth recalling the involve-
ment of the Polish authorities, including the President of the Republic of
Poland, in the EU PESCO (Permanent Structured Cooperation) project.
Activities of the President of the Republic of Poland for the development
of NATO-EU cooperation, incl. in terms of standardizing standards and
improving infrastructure and military mobility in Europe, it strengthens
the synergy of activities of both organizations, increasing the level of
Poland’s security. Thus, the President of the Republic of Poland indi-
rectly contributes to the development of the EU security system and its
complementary nature to the North Atlantic Alliance.
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One of the goals indicated by the President of the Republic of
Poland in the field of state security is to prevent divisions between the
Member States of the European Union and to engage in the process of
European integration. In this aspect, security in the eastern neighbor-
hood 1is particularly important, including within the framework of the
Eastern Partnership. For example, by strengthening the sovereignty and
integrity of Ukraine, Georgia and the Republic of Moldova and sup-
porting their aspirations to accession in the European and Euro-Atlantic
structures. The President of the Republic of Poland also attaches great
importance to the development of regional cooperation, including as part
of the Bucharest Nine, the Visegrad Group, the Weimar Triangle, the
Three Seas Initiative and cooperation with the countries of the Baltic
Sea region. In recent years, the Three Seas project has been one of the
most important areas of the President’s activities. This form of European
cooperation between the Baltic, Adriatic and Black Sea is supposed to be,
apart from stimulating economic development, a form of strengthening
regional security.

It can be noted that the President of the Republic of Poland adopts
in his actions a broad concept of state security. For example, the Presi-
dent of the Republic of Poland in 2020, among his priority actions for
security, indicated the energy sector, and in this context, the need to
strengthen relations with EU partners. According to the President of the
Republic of Poland, it is necessary for the expansion of the gas terminal
in Swinoujécie and the construction of the Baltic Pipe (a gas pipeline
that will carry gas from the Norwegian Shelf through Denmark along the
bottom of the Baltic Sea to Poland). Other priorities in the activities of
the President of the Republic of Poland are environmental and health
safety. These are initiatives supported by the President of the Republic
of Poland at the EU forum, and are intended to increase state security.

The soft policy of the President of the Republic of Poland in the field
of security includes strengthening the positive image of Poland and its
cultural and economic potential. It is an element of strengthening the
state’s position with the use of public and cultural diplomacy and social
communication technology.

To sum up, the general powers of the President of the Republic of
Poland in the field of state security seem to be weakened in the EU
aspect. The importance of the President of the Republic of Poland in
the legislative process and his legislative initiative is diminishing. After
Poland’s accession to the EU, the proportions of domestic law to the EU
law changed. Moreover, there 1s the principle of the primacy of EU law.
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The President of the Republic of Poland also has no legislative initiative
on the EU forum and no real possibility of influencing the EU legisla-
tive process. Also, the presidential veto is not effective under EU law.
The President of the Republic of Poland only has to control the con-
stitutionality of EU law through the Constitutional Tribunal. However,
there is no legal basis for reacting in the event that the EU and its bodies
intrude on competences that have not been delegated to them or will
treat their competences extensively. The President of the Republic of
Poland has a general obligation to cooperate with the Council of Minis-
ters in European affairs, and there 1s also a clear asymmetry of compe-
tences between the members of the executive in this respect. There is
still a lack of clear indications as to how the President of the Republic
of Poland 1s to perform his constitutional functions in the field of state
security in the EU. This problem should be among the essential de lege
ferenda postulates.

It seems that in the current legal and political solutions, the only
significant instrument that may be used by the President of the Republic
of Poland as part of the implementation of his constitutional obligations,
especially those related to state security, 1s the refusal or postponement
of ratification of an international agreement (EU treaties). There is no
strictly defined regime in this regard. However, it should be taken into
account that the intention of the legislator was to minimize the impor-
tance of the President of the Republic of Poland in the sphere of foreign
policy, and by refusing or postponing the ratification of an international
agreement, the President of the Republic of Poland may increase his role
in conducting foreign policy. This can cause both political tensions and
can be ambiguously assessed in legal and axiological terms. It seems,
however, that this is one of the most important factors increasing the
political position of the President of the Republic of Poland in terms of
the functioning of the state in the European Union and the ability of
this authority to carry out tasks related to security. At the same time, it
should be emphasized that the President of the Republic of Poland, as
the head of state, can also function in the political system of the EU and
act effectively to strengthen the security of the Polish state.
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the author to develop de lege ferenda postulates regarding the subject matter, as set against
the wider background of Poland’s political and constitutional system.

Introductory remarks. The accountability and liability
of the President of the Republic of Poland

What Polish language refers to as odpowiedzialnos¢ (and English might
see In different contexts as either “responsibility” or “accountability”
or “answerability” or most of all in this context “liability”) is one of
the key notions in today’s political science and constitutional law study.
Its multi-dimensional nature reflects, not only the many different areas
of human activity, but also manifold research perspectives that might
be legal, moral, praxiological, economic or political. The principle in
this respect arises out of core assumptions applying in duly-constituted
democratic states operating under the rule of law, whereby organs of
power and authority are limited in what they can do by way of the law,
and customs relating to the separation of powers. The measurability
of responsibility over time ensures that it related to the past but also
to the future (given the possibility of it applying in line with future
effects), while telos in relation to the concept also denotes the prospect
of prevention being achieved!. And of course, accountability and liability
can be assumed, not only for what we do, but also for what we neglect
or fail to do.

The subject matter of this article focuses in on matters of account-
ability and liability of the President of Poland, as these may be assigned
to different regimes of activity encompassing both politics and the law.

The very process by which the Head of State in a Republic is held
accountable is reflected in matters of the legitimisation of authority,
given that this 1s a procedure far from trivial when it comes to accep-
tance by the public, not only in regard to the way power is exercised,
but also in relation to those that exercise it, and indeed the institu-
tion of the Presidency as such?. For accountability has an immeasurable
impact in legitimising, not only the President as a constitutional organ,
but also the individuals actually holding the post and discharging the
duties associated with it. This reflects the way in which it is the “guar-

1 J. Szymanek, Epistemologia odpowiedzialnosci politycznej, [in:] Z. Kielminski, J. Szymanek
(eds.), Instytucje prawa konstytucyjnego w perspektywie politologicznej, Warsaw 2013, p. 90.
2 See G. Sartori, Teoria demokracji, Warsaw 1994, p. 233.
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antor of the effectiveness of the system” (that the President of Poland
unquestionably 1s) that is involved here. And in the context of Poland’s
political and governance system, the position of the President has been
shaped by a general political clause regarding the non-accountability and
non-liability of the Head of State*, as this also co-exists with and within
a principle of the duly-constituted State governed by and subject to the
rule of law, in which the conduct of functionaries (up to and including
the foremost or supreme example) is subject to scrutiny — from the point
of view of the law as well as democracy.

Political non-accountability/non-liability on the part of a Head of
State represents a transposition of a traditional principle regarding the
untouchability of monarchs, and in consequence — as Jerzy Ciapata has
indicated — “political non-accountability has become a reflex for neutral-
ity in the face of currently-ongoing political processes”®. And, while legal
accountability (and as necessary liability) is directed at the rule of law,
its political counterpart is centred around effectiveness of action.

Along with the principle of non-combination and incompatibility
with other posts (incompatibilitas), Presidential immunity is one of the
guarantors that the President will be in a position to discharge duties
vis-a-vis a political and governance system, in this case that of the Repub-
lic of Poland. For immunity denotes relief or release from burdens that
do oblige others. In the doctrine of the Polish penal process, immunity
as regards proceedings 1s conceptualised from the negative side. Thus,
for example, Stanistaw Sliwinski treated immunity as the total or partial
freeing of defined categories of person from the application of crimi-
nal-law provisions of a material or procedural nature, or else the exclu-
sion of defined persons from under the jurisdiction of criminal courts
— on account of these persons enjoying rights in the extra-territoriality
context®. Marian Cie§lak in turn defined immunity under criminal law
as “applying to persons in a defined category by virtue of a privilege that
liability be precluded or limited in a given situation””.

3 Cf. T. Stomka, Prezydent Rzeczypospolitej po 1989 roku. Ujecie poréwnawcze, Warsaw 2005,
pp. 75, 89.

4 See J. Szymanek, Zasada nieodpowiedzialnosci politycznej prezydenta — arbitra, [in:] T. Moldawa,
J. Szymanek (eds.), Instytucja prezydenta. Zagadnienia teorii i praktyki na tle doswiadczen polskich
oraz wybranych paristw obcych, Warsaw 2010, p. 169 et seq.

5 J. Ciapata, Prezydent w systemie ustrojowym Polski (1989-1997), Warsaw 1999, p. 351.

6 See S. Sliwinski, Polskie prawo karne materialne, Warsaw 1946, pp. 521-522, 525; S. Sliwinski,
Polski proces karny przed sqdem powszechnym. Zasady ogdlne, Warsaw 1948, pp. 171-172.

7 M. Cieslak, Polskie prawo karne. Zarys systemowego ujecia, Krakéw 2011, pp. 96-97.
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The scope of the immunity enjoyed by a President ought to delineate
a boundary between protection of the person and the functioning of the
office thereof (a primary function as a guarantor), on the one hand, and
the objectives of the justice system on the other Immunity should not
serve to extend privilege to the Head of State, with this then denoting
limits to the power of the judiciary that cannot be justified in a demo-
cratic state®. Rather, the immunity of the President has as its aim to
secure against baseless accusations, possible blackmail, or in fact the
concrete threat of criminal proceedings being initiated.

In accordance with Art. 145(1) of the Polish Constitution®, “the
President of the Republic [of Poland] may be held accountable before
the Tribunal of State [TS] for an infringement of the Constitution or
statute, or for commission of an offence”19. However, for the President
of Poland to stand accused of something in this way (in effect to expe-
rience a kind of impeachment), there needs to be a Resolution of the
National Assembly adopted by at least a two-thirds majority of the
statutory number of members thereof, thus at the request of at least
140 of the said members. On the day any such Resolution were to be
adopted, that would denote a suspending of activity in office, with the
obligations of President temporarily taken on by the Speaker (Marshal)
of the Sejm.

The provisions set out in Poland’s basic law inclined one to believe
that the President’s accountability (and potential liability) in line with
the Constitution is focused around matters of accountability/liability
as such (privilegium personae); around the organ who can actually decide
about that (privilegium fori), around the nature and essence of the office
actually being held in this case (privilegium offici), and around the issue
of sanctions (privilegium poenae) — 1.e. prevention and punishment. For
accountability under and before the Constitution, as well as the attendant
matter of the immunity of those discharging constitutional functions,

8 K. Grajewski, Immunitet parlamentarny w prawie polskim, Warsaw 2001, p. 8. See also
the Resolution of the Supreme Court dated 24.02.1998, I KZP 36/97, OSNKW 1998,
nos. 3—4.

9 The Constitution of the Republic of Poland (Konstytucja Rzeczypospolitej Polskiej) of April 22d
1997 (the Dziennik Ustaw Official Journal of Laws of 1997, no. 78, item 483, as amended
subsequently).

10 Art. 2(1) of the Act of March 26t 1982 on the Tribunal of State (i.e. the Dziennik Ustaw
Official Journal of Laws of 2002, no. 101, item 925, with subsequent amendments) pro-
vides that the President can be liable, not only for offences in general but also for Treasury
offences. The liability regime in the latter case is autonomous vis-a-vis that in the former.
“Offence” and “Treasury offence” are in fact two entirely different categories.
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represent some specific kind of infringement of the general principle of
equality before the law!l.

The Constitution in fact ushers in a three-fold type of accountability
or liability on the part of the President of Poland, 1.e. that: 1) for con-
stitutional tort, 2) for the committing of a crime, and 3) for a constitu-
tional tort that at the same time meets the criteria for a prohibited act,
1.e. a crime or offence. The perpetration of a constitutional tort entails
violation of the Constitution or a state that may take the form of action
or neglect in connection with work in the office held, or merely during
the time in office!?. Accountability/liability for a constitutional tort is
of a personalised nature and is updated when fault is found, irrespective
of whether there was witting or unwitting perpetration. Tort is any and
every breach or violation of the Constitution, irrespective of either the
effects thereof or the degree of seriousness or gravity. And in accordance
with Art. 3 of the Act on the Tribunal of State, constitutional liability
1s borne by an incumbent President in connection with the office held
and within the remit thereof, even where the said violation in question
1s unwitting. The second type of liability arising for a President is that
assoclated with the committing of a crime outside the realm of activity
assoclated with the office, thus when a common crime or offence has
been permitted to take place. The third type then takes in an activity
or deed within the remit of the sitting President and at the same time
constituting a crime.

In seeking to distinguish constitutional and criminal liability, it 1s
necessary to point to differences in the degree of precision with which
the scope of lability of the former kind if set out — given the political
dimension to activity and the associated interpretation of constitutional
notions that are of a somewhat indeterminate nature through the prism
of political criterial3. Constitutional liability manifests itself in a predis-
position to politicise or juridify. A criterion doing much to differentiate
here concerns the nature of the judicial body!* and the source of its
legitimacy, as well as the determination of the subject matter, scope, con-

11 Cf. J. Filip, Pojecie oraz rodzaje odpowiedzialnosci konstytucyjnej, [in:] S. Grabowska, R. Grabow-
ski (eds.), Formy odpowiedzialnosci konstytucyjnej w paristwach europejskich, Torun 2010, p. 21.

12 The terms “within their office” and “within its scope” arise out of Art. 198(1) of the Con-
stitution.

13 See B. Dziemidok-Olszewska, Odpowiedzialnos¢ glowy paristwa i rzqdu we wspdlczesnych pan-
stwach europejskich, Lublin 2012, pp. 64—65; as well as M. Pietrzak, Odpowiedzialnos¢ konsty-
tucyjna w Polsce, Warsaw 1992, p. 39.

14 M. Pietrzak, Odpowiedzialnos¢ konstytucyjna. .., p. 42.
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tent and procedures associated with accountability or liability expressed
in a clear way or by way of generalisation!>.

The Polish constitutional tradition
in matters of Presidential accountability and liability

The problem of the accountability of the Head of State, as well as
the nature and scope thereof, should be considered in the context of
Poland’s system of governance, and the traditions and key assumptions
thereof. The March 1921 Constitution of Poland basically prejudged that
the President was non-accountable before Parliament for activity while
in office. In connection with the existing counter-signature process, the
Government assumed responsibility for official regulations in lawl®.

Poland’s April 1935 Constitution in turn put in place a principle as
regards the non-liability of a President for his official acts, and in the
realms of both parliamentary and constitutional accountability. The Pres-
ident might thus take advantage of a material immunity encompassing,
not only offences, but also constitutional torts. This particular kind of
“licence to not be held liable” (and to be accountable solely before God
and history) did not correlate positively with the entitlements of Head
of State. For acts not associated with the discharge of duties in office,
a President might still not be called to account for as long as he was in
post (Art. 15(2)). In contrast, on leaving office, the President could be
held accountable before a common court where an offence committed
was not linked to the holding of office.

It was in turn by virtue of the April amendment to the Constitu-
tion of the Polish People’s Republic (Art. 32d)17, as well as the Small
Constitution (under Art. 50(1) thereof)!® that the legal liability of the

15 See B. Dziemidok-Olszewska, Odpowiedzialnos¢ glowy. .., p. 68.

16 By virtue of the binding status of the Act of 27t April 1923 on the Tribunal of State (the
Dziennik Ustaw Official Journal of Laws, no. 59, item 415) the President is answerable before
the Tribunal of State for treason and witting violation of the Constitution, and likewise for
crimes and offences arising out of Acts on criminal law, even where the latter are not con-
nected with the discharging of the ex officio functions assigned to the President. Once the
President has left office, he or she is only accountable before the TS for deeds connected
with the said holding of Presidential office (Art. 27).

17 The Act of April 7th 1989 o zmianie Konstytucji Polskiej Rzeczypospolitej Ludowej (amending
the Constitution of the Polish People’s Republic) (the Dziennik Ustaw Official Journal of
Laws, no. 19, item 101).

18 The Constitutional Act of October 17t 1992 o wzajemnych stosunkach miedzy wladzq
ustawodawczq 1 wykonawczq Rzeczypospolitej Polskiej oraz samorzqdzie terytorialnym (on the
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President before the TS was established, in relation to a violation of the
Constitution and Acts, as well as the committing of an offence.

The President’s accountability before the TS for a disciplinary tort
committed 1s thus included among solutions characteristic for Pol-
ish constitutional tradition. In contrast, the TS ruling in the matter
of the President’s liability for a crime is a distinct and unique type of
accountability before the law. In the context of what was established on
March 25t 1997 by Poland’s Supreme Court!?, reference was made to
the ratio legis of provisions in the Constitution and the Act on the TS —
it being indicated that there 1s no way of considering that the Tribunal
of State was established, not only as a special court for judging consti-
tutional accountability or liability, but also as a special criminal court
to decide upon the criminal liability of high-level state officials when it
comes to crimes committed in connection with the post held.

In the view of the Supreme Court — “in this category of criminal mat-
ters, the perceived need entailed conferment upon a special court, in rec-
ognition of the fact that common courts are not qualified to judge cases
reliably. For that would be an exception to the rule of equality before the
law and as such would have to be established explicitly”. As the Supreme
Court emphasised: “The Tribunal of State was established with a view to
a defined category of person holding a particularly important state post
characterised by additional responsibility being put beyond the liability
borne by all other citizens”. Criminal liability i1s thus of an accessory
nature when set against constitutional accountability and liability2°.

Criminal liability

A particular former of legal liability of the Head of State 1s crimi-
nal liability, whose pursuit is in essence a matter of jurisdiction for the
courts dispensing justice in Poland. In accordance with Art. 175(1) of
the Constitution, courts include the Supreme Court of the Republic
of Poland (Sgd Najwyzszy), common courts, administrative courts and

mutual relations between the legislature and executive of the Republic of Poland and local
and regional government) (the Dziennik Ustaw Official Journal of Laws, no. 84, item 426).

19 U KKN 235/96.

20 See M. Milczarek, Odpowiedzialnos¢ karna Prezydenta Rzeczypospolitej Polskiej, «Przeglad Prawa
Konstytueyjnego» 2010, no. 1, p. 138. It also needs to be mentioned that the legislator uses
the term “Members of the Tribunal of State”, while never in the Constitution resorting to
the wording “Judges of the Tribunal of State” (vide Art. 199 of the Constitution).
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military courts. The Tribunal of State (Trybunal Stanu) does not con-
stitute a court, rather belonging to the separate category of Tribunals
(and included alongside the country’s Constitutional Tribunal — Trybunat
Konstytucyjny). Art. 145(1) of the Constitution prejudges that a person
holding the office of President may be held accountable before the
Tribunal of State for offences committed?!. There is thus a precluding
of accountability of the President of Poland before a common court,
and this exceptional solution gains justification in line with “particular
respect for the office of the highest representative of the Republic”, as
well as difficulties linking up with any submission to the deliberations
and decisions of judges the President actually nominates?2.

In turn, accountability in respect of a constitutional tort or offence
committed may be pursued irrespective of whether the person involved
continues to hold the office of President of Poland or no longer does
so, as jurisdiction in these matters is that of the Tribunal of State in
any case. And as regards the accountability or liability of the President
for an offence committed in the circumstances of his/her still being in
the office, proceedings before the TS constitute an exclusive material
jurisdiction. However, in the case of a former President, the materially
appropriate organ is either the TS or a common court. For a person no
longer holding the office has lost the special protection that immunity
provides.

In accordance with Art. 2(2) of the Act on the Tribunal of State, dur-
ing such time as he/she remains in office, the President does not become
subject to any expiry of exposure to potential punishment for an offence
(or Treasury offence) for which the office-holder has not stood accused
before the TS. In the context of constitutional regulation, a question
arising does indeed concern the temporal scope of immunity due to the
President, but also as regards its scope in terms of subject matter and

21 The currently binding Constitution is in essence identical in this respect to what was pro-
vided for in the so-called Small Constitution of 1992. It is true that Art. 50 thereof is
worded: Prezydent za naruszenie konstytucji lub ustawy oraz za popelnienie przestgpstwa moze byé
pociggniety do odpowiedzialnosci tylko przed Trybunatem Stanu (this basically reading that the
President can be held to account before the Tribunal of State only, where he is in violation of
the Constitution or has infringed an Act of Parliament). However, as Jacek Zale$ny indicates,
that change was unwittingly deconstitutionalised by the use of the term “only”; or as may
have been the intention. — J. Zale$ny, Odpowiedzialnos¢ konstytucyjna w prawie polskim okresu
transformacji ustrojowej, Toruh 2004, p. 193.

22 P Sarnecki, Uwaga 3 do art. 145, [in:] L. Garlicki (ed.), Konstytucja Rzeczypospolitej Polskiej.
Komentarz, vol. I, Warsaw 1999, p. 2.
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permissible procedural action; as well as in the matter of the Tribunal
of State’s exclusive legal competence and jurisdiction.

The scope of the immunity enjoyed by the President
of the Republic of Poland

There has been no defining of the concept of an offence by virtue of
the Constitution. In the alternative, regard needs to be had to Art. 42(1)
of the Constitution, the English translation of which refers to a person’s
being held criminally “responsible” for an act subject to a penalty and
“prohibited by a statute in force at the moment of commission”.

When it comes to the scope of the immunity of the Head of State in
regard to subject matter, questions are raised in connection with liability
for more minor offences, as well as disciplinary liability. Superficially, it
might appear that, since the President as supreme representative of the
Polish State 1s not to be held accountable before a common court for
a crime committed, how much more would he or she not be called to
account for some minor offence. In its definitions, the relevant Polish
Code 1n respect of minor offences notes that it relates to a deed prohib-
ited by a statute in force at the time of perpetration, on pain of arrest,
deprivation of liberty or a fine of up to PLN 5000, or else reprimand,
which 1s harmful to society and the subject of fault or blame.

Indeed criminal liability as broadly conceived takes in both crimes and
minor offences. And, in relation to the President, use is made of a word-
ing whereby the holder of that office is held accountable for “crimes
committed”. Now there is no doubt that proceedings in respect of minor
offences are characterised by autonomy vis-a-vis criminal proceedings
sensu stricto, as 1s made clear (as early as in) Art. 1 § 1 of the Act of
August 24th 2001 on the Code of Procedure for Petty Offences (Kodeks
postepowania w sprawach o wykroczenia)?3. Poland’s Supreme Court has also
taken up such a position?*. Andrzej Marek points out that, notwithstand-
ing exemption under Art. 145(1) of the Constitution that literally applies

2 Le. the Dziennik Ustaw Official Journal of Laws of 2020, item 729 with subsequent amend-
ments.

24 See what was established by the Supreme Court on 29t January 2004, I KZP 40/03,
OSNKW 2004/2, item 22. Likewise, in the Justification of the Government draft version of
the Code of Procedure for Petty Offences of December 12th 2000 it is indicated directly that
proceedings in such matters are not criminal proceedings sensu stricto, but rather something
distinct that relates to judgment in matters other than crimes, albeit on the basis of similar
principles. See Publication no. 2465, p. 33.
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solely to odpowiedzialnos¢ za przestepstwo (translated into English as being
held accountable for “commission of an offence”), the argumentum a maiori
ad minus principle applies even more so to minor offences?>.

An analogous stance 1s adopted by Tomasz Grzegorczyk, as he
expresses the view that Art. 145 of the Constitution excludes the Presi-
dent from judicial accountability for offences committed, it at the same
time being indicated that the TS has jurisdiction in matters of this
kind?6. While it is true that, under Art. 5 § 1, point 7 of the aforesaid
2001 Procedural Code in matters of minor offences (as opposed to more
serious crimes), there shall be no launching of proceedings, while pro-
ceedings already commenced with shall be stayed, where — by virtue of
detailed provisions — an accused person is not (or is no longer) subject
to the jurisprudence provided for under that Code, it remains the case
that there is no statutory regulation explicitly precluding liability on the
part of the President of the Republic of Poland.

What 1s more, the fact there is a proscription on any presumption
regarding the existence — or the extended scope — of immunity may
cause 1t to be stated that the scope of the Head of State’s liability for
minor offences committed 1s the same as that applying in the case of
other entities, while that liability is borne by way of the same proce-
dure?’. Any privileging of the President when it comes to the scope of
non-liability for minor offences ought to arise directly from legal provi-
sions, with the acceptance of any interpretation other than that certain to
violate the principle of citizens’ equality before the law. Furthermore, in
and of itself, the role of the President in Poland’s system of governance
does not justify conferment of exceptional forms of non-liability not aris-
ing directly from legal regulations; while the jurisdiction of the TS does
not extend to the trying of minor offences committed by a President
(argumentum a contrario ex Art. 2(1) of the Act on the Tribunal of State).

Current statutory regulation arising out of the Act on the Tribunal
of State and concerned with the President’s liability for offences (given
as przestgpstwa in Polish, rather than wykroczenia) actually precludes any
constitutional conceptualisation of this said notion of the term “offence”
being some category common to both the przestgpstwa set out in Poland’s
Acts of Parliament and the minor offences termed wykroczenia in Polish.

25 A. Marek, Prawo wykroczeri (materialne i procesowe), Warsaw 2008, p. 167.

26 T. Grzegorczyk, Remark 6 to Art. 5, [in:] Kodeks postgpowania w sprawach o wykroczenia.
Komentarz (the Commentary to the Code of Procedure for Petty Offences), Warsaw 2012.

27 Also K. Dabrowski, Odpowiedzialnos¢ Prezydenta za wykroczenia, «Przeglad Prawa Konstytu-
cyjnego» 2017, no. 1, p. 113.

SP Vol. 61 / STUDIA I ANALIZY 85



MICHAL MISTYGACZ

It 1s imperative to recall the ratio legis arising out of Art. 145(1) of the
Constitution in respect of the sole and total jurisdiction of the TS in
matters of crimes, which boils down to restrictions on opportunities to
apply punishments involving deprivation of liberty entirely detrimental
to a President of Poland being in a position to pursue and discharge
functions designated therefor in line with Poland’s political system and
system of governance. In that context, likewise problematical would be
any administering of the punishment of arrest for a minor offence com-
mitted, given the fact that at least temporary obstacles to the pursuit of
activity associated with the office would be put in place.

Thus, the treatment of liability for a minor offence committed as
sensu largo liability for a “crime” as conceptualised by the country’s basic
law would ensure the Tribunal of State’s being recognised as privilegium
fori 1n respect of the relevant Presidential liability. That kind of stance
justified by legal construal of a functional nature finds no justification by
virtue of the legislation in force, the exceptional nature of the institution
of immunity and the prohibition on any extension of the scope thereof
when it comes to subject matter.

In accordance with Art. 132 of the Constitution, the President may
not hold any other office or any public post other than those associated
with the key office held. However, the formal immunity of the President
does not extend to acts that were the subject of disciplinary proceedings
prior to the office being taken up. The legislator remains silent in this
matter, not encompassing with formal immunity proceedings that related
to professional or disciplinary liability. An analogous situation pertains
in the case of liability arising out of the submission of a false declara-
tion relating to work or service in — or cooperation with — state-security
bodies in the period between July 227d 1944 and July 315t 1990 (i.e. dis-
closure proceedings); or in the case of punishment by disciplinary sanc-
tion involving the arrest of a President declining to give testimony as
a witness (Art. 287 § 2 of the Code of Criminal Procedure?8).

When it comes to immunity for a crime committed by a President
of Poland, we are dealing with a temporary excluding of any possibil-
ity of the holder of office being brought as a defendant before a Polish
criminal court, with this being related to the entity, and to the Head of
State’s enjoyment of absolute immunity, 1.e. immunity incapable of being
revoked, even as 1t 1s not of a permanent nature.

28 The Code of Criminal Proceedings (Kodeks postgpowania karnego) Act of June 6t 1997
(i.e. the Dziennik Ustaw Official Journal of Laws of 2020 item 30, as amended subsequently).
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The temporal scope of the immunity enjoyed
by the President of Poland and the jurisdiction
of the Tribunal of State

There 1s no dispute as to the jurisdiction of the TS where constitu-
tional accountability is concerned, irrespective of whether the office of
President 1s still held or not. No other organ or body has jurisdiction
in this regard. Where doubts arise it is in relation to immunity in the
face of a President being called to account before a criminal court for
a crime committed. The President’s formal immunity precludes material
jurisdiction of common courts when it comes to the pursuit of liability
in respect of a crime, and it constitutes an exception to the constitu-
tional principle of justice being received before a court. The sole organ of
power able to ensure that a Polish President in office can stand accused
of something is the National Assembly?®. An undoubted justification
for the sole and total jurisdiction of the TS in respect of a constitu-
tional tort or crime perpetrated by a President lies in the fact that there
1s no possibility of a presidential self-pardon. For, in accordance with
Art. 139, sentence 2 of the Constitution “The power of pardon may not
be extended to individuals convicted by the Tribunal of State”.

In temporal terms, the scope of the President’s accountability before
the TS can be looked for in the following dimensions:

1) a deed takes place prior to the office of President being taken up,
while judgment is to be passed while the term is still ongoing;

2) a deed takes place prior to the office of President being taken up,
while judgment 1s to be passed following its elapse;

3) the deed and the judgment in the matter of accountability/liability
take place while the President remains in office;

4) the deed takes place during the time in office, while judgment 1s

a matter for the time after;

5) both the deed and the process of judgment in respect of account-
ability/liability take place following the time in office3°.

The scope of the President’s non-liability before a common court for
a crime committed 1s linked temporally with the time the office contin-
ues to be held — during which the sole jurisdiction 1is that of the TS. And
this 1s true of situations in which the time of perpetration falls during

29 Cf. R. Mojak and J. Sobczak, Zgromadzenie Narodowe, «Przeglad Sejmowy» 1994, no. 2,
pp. 22-25.

30 D. Szumito-Kulczycka, Odpowiedzialnos¢ karna przed Trybunalem Stanu, «Przeglad Sejmowy»
2001, no. 4, p. 95.
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the time 1n office, or else prior to its being taken on. Under these cir-
cumstances, the criminal liability of a President in office is made a reality
before the Tribunal of State, if at all. For, in accordance with Art. 17 § 1
point 8 of the Code of Criminal Procedure, and via a negative premise as
to any process, proceedings may not take place given the person involved
in perpetration and his/her non-subordination to Polish courts.

Jurisdiction in remaining areas 1s with a common court, given that
prior holding of the Presidential office does not give rise to any perma-
nent change of legal status, and immunity no longer has application
once the person has left office. As regards acts that are the subject of
criminal liability committed prior to the office of President being taken
on, an incumbent 1s held accountable before the Tribunal of State on the
grounds that formal immunity applies, and thus acts to safeguard the
supreme representative of the Republic of Poland against destabilisation
in the course of the term in office.

Doubts might be raised by a situation in which a Presidential lapse
ensures the committing of an offence during the time the office is being
held, while judgment is passed once the incumbent has left office. Then,
hypothetically at least, it could be recognised that sole jurisdiction 1s
anyway in the hands of the TS, by virtue of Art. 23(1) of the Act on the
Tribunal of State, in accordance with which prosecution remains permis-
sible up to 10 years after a given deed 1s done, unless the said deed 1s
a Treasury offence or crime (in which case a longer period of validity 1s
provided for).

However, the temporal extension of the jurisdiction of the TS does
not constitute grounds for limiting or narrowing the cognition of the
common courts, as loss of formal immunity follows on from the end
of the term in office, thereby reopening possibilities for a person to be
called to account before such a common court. Art. 23(1) of the Act
on the TS lays down a time limit for the expiry of liability for a con-
stitutional tort on the part of the Head of State, but not in matters of
jurisdiction vis-d-vis criminal matters3!.

Thus the circumstance that the perpetrator (President) no longer
holds the office or discharges the function does not stand in the way
of the launching and pursuit of proceedings before a common court. In
accordance with Art. 145(1) of the Constitution, it is the President of
the Republic of Poland who commits a crime, rather than the person

31 See S. Steinborn, Remark 7 on Art. 23, [in:] K. Grajewski and S. Steinborn (eds.), The Com-
mentary to the Act on the Tribunal of State, Warsaw 2020, p. 377.
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who holds that office, who may be called to account before the Tribunal
of State32. Thus the legislator does not introduce exclusive jurisdiction
of the Tribunal when it comes to liability or accountability for a crime

(or Treasury offence) committed by the President, or else by others who
can be held accountable before the TS33.

In answering a question as to whether the negative procedural premise
referred to above has application once the office of President ceases to be
held by a given person, it is necessary to invoke the essence of immunity
in the context of equality before the law. While no doubts need be raised
by the fact that — when 1t comes to crimes committed prior to the office
being taken on — there 1s an updating to allow for criminal liability before
a common court, a question remaining complex concern the material
jurisdiction of a common court when 1t comes to holding a President
criminally liable after he or she leaves office, for deeds that do have the
status of crimes committed during the time in office, and in connection
with both the pursuit of activity in respect of the post held and beyond
that remit. The exceptional nature of the immunity justifies acceptance
of an idea regarding the non-exclusivity of the TS’s material jurisdiction

32 See D. Szumilo-Kulezycka, Odpowiedzialnosé karna. .., p. 97. As D. Szumilo-Kulczycka rightly
indicates przedluzanie specyficznej ochrony sqdowej na czas po opuszczeniu stanowiska nie ma racji
bytu. Mato tego, mogloby stac si¢ bardzo niebezpiecznym precedensem. Zaréwno bowiem tryb urucha-
miania orzeczniczych kompetencji TS, jaki dotychczasowa praktyka wskazujq, ze dominujgce znacze-
nie majq tu nastroje i uklady polityczne (“extension of the specific judicial protection into the
time following departure from office is unsustainable. Indeed, it could set a very dangerous
precedent. For both the means of mobilising the remit of the TS to make judgments and the
practice to date both show that it is political configurations and moods that are overriding
significance here”) — ibidem. Furthermore, J. Ciapala, indicates that “uzasadnienie privilegium
fori zasadza si¢ na koniecznosci zapewnienia stabilnosci urzedu i ochrony jego piastuna przed pochop-
nymi inicjatywami prawnymi, w tym w sprawach o mniejszej wadze. Okresla to sui generis immunitet
formalny Prezydenta RP. Uzasadnienie takie nie wystgpuje juz wobec 0s6b niesprawujgcych wladzy.
Co wigcej, wydaje sig, ze wylqczenie wlasciwosci sqdéw powszechnych stanowitoby naruszenie zasady
réwnosci obywateli wobec prawa. (“the privilegium fori justification is based around the need
to ensure stability of office and the sefaguarding of the office-holder from over-hasty legal
initiatives, including as regards matters of lesser importance. This is termed the sui generis
formal immunity enjoyed by the President of the Republic of Poland. The justification does
not arise in respect of those not exercising power. Indeed, any precluding of the jurisdiction
of the common courts would appear to constitute a violation of the principle of the equality
of all citizens before the law”) — J. Ciapata, Zagadnienie odpowiedzialnosci prawnej Prezydenta
Rzeczypospolitej Polskiej, «Przeglad Sejmowy» 2005, no. 5, p. 115.

33 The Prime Minister (as Chair of the Council of Ministers) as well as Members of the said
Council of Ministers, the President of the National Bank of Poland, the President of the
Supreme Chamber of Audit, Members of the National Broadcasting Council of Poland,
persons upon whom the Prime Minister as Chair of the Council of Ministers confers respon-
sibility for running a Ministry, and the Commander-in-Chief of the Armed Forces.
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in respect of crimes or offences committed by a sitting President, but
following the completion of the term in office3.

Thus, in relation to the President of Poland’s criminal liability, we
are dealing with a constitutionally-defined, temporal privilegium fori in the
form of the TS, having the effect of precluding any jurisdiction on the
part of the common courts. However, for exclusive jurisdiction of the TS
vis-a-vis an ex-President to be ushered in, it would be necessary to ensure
an explicit resignation from the principle of legalism in respect of this
subject. While a former President usually remains a “public figure”, he
or she has no particular privileges where the justice system is concerned.
Limitations on the criminal liability of a Head of State in a modern
democratic state relates less to accountability or liability as such, and
more to the procedures via which that is borne?>, first and foremost with
a shift in the timing of procedural actions until such time as the office
ceases to be held3°.

The fact that a President participates in the procedure whereby judges
take office cannot be taken to prejudge potential loyalties of judges in
the common courts. Indeed, where a proceedings relates to a President
playing no part in the appointment of a given judge issues inferring
judicial decisions coloured by matters personal or sentimental can be
discounted entirely. Possible criminal non-liability of a President before
a common court in the period following the end of the term in office
gains no justification from the traditions of the parliamentary system,
the institution of counter-signature or (even more so) the dogma of the
sanctity of power.

In its judgment of 215t February 2001 (P 12/00), Poland’s Constitu-
tional Tribunal held that Art. 32(1) of the Constitution gave rise to an
order that entities in law within a defined class or category needed to be
treated uniformly, with “all entities in law characterised by a given mate-
rial feature to an equal extent needing to be subject to equal treatment,
1.e. a uniform measure, with no differentiation in the direction of either
discrimination or favouritism”.

3

3% D. Szumilto-Kulezycka, Odpowiedzialnos¢ karna. .., p. 102.

35 8. Grabowska, Modele odpowiedzialnosci konstytucyjnej we wspdlczesnych paristwach europejskich,
Toruh 2012, p. 30.

36 S. Grabowska, W sprawie rozumienia immunitetu oraz odpowiedzialnosci konstytucyjnej, winy
i kary Prezydenta RP, [in:] M. Klopocka-]Jasinska, M. Filipowska-Tuthill (eds.), Immunitet
parlamentarny i immunitet glowy paristwa z perspektywy konstytucyjnej i karnoprocesowej, Warsaw
2018, p. 33. See also the judgment of the European Court of Human Rights concerning the
conferment of blanket immunity upon a Head of State in the case Urechean and Pavlicenco

versus the Republic of Moldova dated 274 December 2014, Cases 27756/05 and 41219/07.
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Now, in assessing the given legal regulation from the point of view
of the principle of equal treatment, is it possible to point to a common
material feature justifying equal treatment of an entity in law, bearing in
mind the content and objective of the said regulation? Equality before
the law 1s also the justification for the selection of this criterion for
differentiation, as opposed to another. The principle of equality at the
same time assumes different treatment of different entities, 1.e. those not
characterised by having a material feature in common. And, in answer-
ing a question as to whether a given criterion may constitute grounds
for drawing a distinction between entities in law, it will be necessary to
determine:

1) 1if the criterion in question retains rational linkage with the objective
and content of the given regulation,

2) if the weight of the interest the process of differentiation is to serve
remains proportionate to the weight of the interests that will be
infringed or otherwise impinged upon as a result of the process of
differentiation being introduced, and

3) if the distinguishing criterion is linked with other values, principles
or constitutional norms that justify differential treatment of defined
entities.

An interpretation entirely precluding Presidential liability before
a common court following the given President’s time in office would
in essence collide with the principles of equal treatment and of legal-
ism, and in this way ensure the granting of privilege lacking adequate
justification. A former President is not an entity whose features demand
different treatment by virtue of material and formal criminal law than
would be extended to citizens in general. Indeed, the adoption of any
other standpoint in this matter would put the person in this category
beyond the reach of the law.

While the de facto particular and exclusive cognition of the TS in
regard to a President in office, and in respect of his/her criminal liability,
1s justified to an adequate degree by the position in the political system
and system of governance as top person in the State, it is not possible
to recognise such an individual as the “former President”. No systemic
justification for such a stance is to be perceived, and principles as regards
the division of powers and equilibrium between them would not anyway
suffice to allow for the non-liability of a former President.

A consequence of the general competence of courts to dispense jus-
tice, as expressed in Art. 177 of the Constitution, is the lack of a pos-
sibility for an extending interpretation to be made. Thus, where for any
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reason a former President’s action subject to accusations in respect of
constitutional tort or crime has not been taken up in a criminal proceed-
ings before the Tribunal of State, it will then be the duty of a common
court to launch criminal proceedings within the framework of general
competences as regards the dispensing of justice. In any other situation
there would be a glaring violation of the principles of legalism, equality
before the law and equal treatment, achieved by and in regard to public
authorities; as well as shortcomings where the division of powers and
checks and balances are concerned3”.

The TS does not constitute a sui generis special court for former Presi-
dents, to whom charges are addressed in respect of the perpetration of
crimes in connection with the office held; irrespective of whether this is
accompanied by allegations that a constitutional tort has been committed,
and 1rrespective of whether this is in close connection or no connection
with the holding of the office. Any adopting of the contrary position in
this regard would lead to a “limiting of the position within the system of
governance of the system of common justice; and would represent a spe-
cial kind of relic from the era of the formal primacy of the Polish Sejm
(Lower House of Parliament) over remaining authorities in the state”38.

For as long as the National Assembly fails to impeach a former Presi-
dent for a crime, the common court retains its jurisdiction to launch
criminal proceedings encompassing the deed involved in this. Further-
more, the jurisdiction of the common court in the matter of a crime is
also retained where the subject of a proceedings before the TS is not
deemed to be in the nature of a constitutional tort.

The scope of procedural activity
in the context of the immunity enjoyed

by the President of the Republic of Poland

A problem of relevance to Presidential liability/accountability is the
permissibility of procedural activity being pursued in respect of prepara-
tory (or pre-judicial) proceedings that related to deeds done by a Presi-
dent of the Republic Poland that do fall within the jurisdiction of the TS
during the time the given President 1s in office. The fact that the Head of
State enjoys a privilegium forum does not of itself preclude the launching

37 See P 12/00.
38 P 12/00.
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of preparatory (in rem) proceedings by a Prosecutor. Indeed, such would
actually be imperative in line with the principle of legalism. There would
be requirements as regards both the objective of the criminal proceed-
ings (with account for example taken of the legally-protected interests of
the person to whom harm has been done), and the objectives of prepara-
tory proceedings first and foremost entailing the collection, securing and
as necessary preserving or otherwise maintaining of evidence for court
(Art. 298 § 1, point 5 of the Code of Criminal Procedure).

Two solutions are to be considered where there is a determination
that a President in office has permitted a situation of the above kind to
arise through his/her deeds and actions, and all the more so where it
looks possible that ad personam proceedings will be addressed. The first
of these entails the non-instituting of proceedings by virtue of Art. 17
§ 1, point 8 of the Code of Criminal Procedure (on the basis of the
perpetrator not being subject to the jurisdiction of the Polish courts).
However, this does not look justified given the exemption being of a tem-
porary nature. A second solution entailing a suspending of proceedings
(by virtue of Art. 22 § 1 of the Criminal Code) until such time as the
President who 1s the subject of suspicion leaves office — would seem to
be the optimal solution3®. And where permissible procedural activity is
concerned, the position that must be taken is one whereby this cannot
extend beyond the in rem phase.

What would then be permissible are all kinds of procedural activity
pursued with a view to determining whether a crime had actually been
committed, as well as securing evidence. The formal immunity enjoyed
by a President in office may not be deemed tantamount to a total pro-
hibition on all procedures against that office-holder, and all the more so
given the circumstance distinct from that applying to parliamentarians
(under Art. 105(5) of the Constitution), whereby the President of the
Republic of Poland is not apparently untouchable where detention and
arrest are concerned. This of course has bearing on the means used in,
for example, the search for evidence and/or confiscation of items.

Paradoxically, the narrower scope of immunity protection afforded
to the President of Poland as opposed to the country’s parliamentar-
1ans needs to be seen in the light of regulation under the Constitution,
the obtainment of consent for parliamentarians to be held criminally
liable, the privilege of untouchability versus “the liability for crimes”
applying in the case of the President, and attendant lack of untouchabil-

39 See D. Szumito-Kulezycka, Odpowiedzialnosé karna..., p. 101.
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1ity*°. While it would be a simplification to equate the boundary between
the (in rem and ad personam) phases of preparatory proceedings with the
moment of acceptance that what is being dealt with is the assuming of
criminal liability for a crime*!, it is nevertheless possible to accept that
criminal prosecution in connection with a crime committed (or suspicion
in relation thereto) commences as the ad personam phase is entered into.
However, criminal liability in the case of a President will not ensue with
the transition between phases, on account of the procedure involving the
formal presenting of charges in respect of the defined crime (Art. 313
§ 1 of the Code of Criminal Procedure), though prosecution begins at
the moment action 1s first taken against the person — specifically “the
suspect” in the context of preparatory proceedings (Art. 71 § 1 Code
of Criminal procedure, in association with Art. 74 § 2 and 3 therein).

This phase therefore has its formal dimension (the pressing of
charges) and one of a material nature (a sufficiently justified suspicion
of a deed having been perpetrated by a defined perpetrator). It 1s thus
impermissible for factual and case-related procedures linked with the
guiding of proceedings against a President enjoying formal immunity to
be taken up (e.g. through the application of preventative measures or
the seizing of assets). In the case of the procedural activity that seeking
permission to search premises occupied by a person who enjoys formal
immunity represents, this will depend on a determination as to whether
this 1s a manifestation of that person’s being prosecuted in connection
with his/her committing of a crime*?. However, it is possible to regard
as justified the remarks of Barbara Janusz-Pohl, for whom: “immunity
as a premise closely linked with a person being subject to prosecution
does not stand in the way of the pursuit of preparatory proceedings in
respect of a matter (and hence in rem)”%3.

40 Tor a broader treatment of the immunity enjoyed by parliamentarians, see S. Kozlowski,
Immunitet jako przedmiot dyskusji o przywilejach parlamentarzystéw, «Studia Politologiczne»
2017, vol. 45.

41 See S. Steinborn, O zakresie ochrony immunitetowej w postgpowaniu karnym, [in:] M. Klo-
pocka-Jasifiska, M. Filipowska-Tuthill (eds.), Immunitet parlamentarny i immunitet glowy paii-
stwa z perspektywy konstytucyjnej i karnoprocesowej, Warsaw 2018, p. 80.

42 Ibidem, p. 89.

43 B. Janusz-Pohl, Pojecie ,pociggnigcie do odpowiedzialnosci karnej” na tle konstrukcji karnoproce-
sowych immunitetéw wzglednych w prawie polskim, [in:] M. Klopocka-Jasifiska, M. Filipow-
ska-Tuthill (eds.), Immunitet parlamentarny i immunitet glowy paristwa z perspektywy konstytucyj-
nej 1 karnoprocesowej, Warsaw 2018, p. 103.
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Summary

The constitutional principles justifying the President of Poland’s
bearing of criminal liability are those relating to (what the official trans-
lation into English has as): the “democratic state ruled by law” (under
Article 2, and also interpretable as a state duly constituted under the
rule of law), legalism (under Art. 7 — with the precise wording in English
being that “the organs of public authority shall function on the basis
of, and within the limits of, the law”), equality before the law (under
Art. 32(1)), and presumption of innocence and the right to be defended
in court (under Art. 42)*. While there are similarities, and links of
a subject-related, object-related and procedural nature, liability under
the Constitution and criminal liability remain complementary to one
another. That said, it has to be remembered that the Tribunal of State
1s selected and appointed by the Sejm (lower house of the Polish Parlia-
ment), with the result that its composition as regards membership will
depend to a greater or lesser extent on the configuration of party-political
forces in Parliament, to the point at which the President’s liability under
the Constitution will have its political context. The facts of Presidential
immunity, or else the need to bring together at least 374 parliamentar-
1ans ready to back a motion holding the President criminally liable for an
offence, are justified by the need to leave the Head of State above and
beyond day-to-day political disputes or squabbles, with the holder of the
office in this way left to exercise the function of arbiter, moderator and
guarantor of relative harmony within the structures of power. The liabil-
ity of a President for an offence committed, irrespective of whether the
latter related directly to the office held or is merely a common offence,
will always remain a political process par excellence, given the person of
the perpetrator.

Today’s criminal trial 1s universal in character, meaning that every-
body — irrespective of their position in society or in the system of gov-

# Tor more on the limitation of the right to court in the context of the protection provided
by immunity, and also in relation to immunity in line with the Ashingdane tests — as con-
nected with the need to determine whether: 1) immunity is justified by a legitimate goal,
2) the level of immunity protection is proportionate, 3) immunity leads to violation of the
essence of the right to court; see M. Klopocka-Jasinska, Immunitet parlamentarny i immunitet
glowy panistwa jako ograniczenia prawa dostgpu do sqdu w orzecznictwie Europejskiego Trybunatu
Praw Czlowieka, [in:] M. Klopocka-Jasifiska, M. Filipowska-Tuthill (eds.), Immunitet parla-
mentarny i immunitet glowy panstwa z perspektywy konstytucyjnej i karnoprocesowej, Warsaw 2018,
pp. 135-149; as well as the judgment of the European Court of Human Rights in the case
Ashingdane versus the United Kingdom dates 28t May 1985, no. 8225/78.
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ernance — can become the subject thereof, if they commit an offence,
be that a major crime or a more minor matter. This shaping of the
regulatory environment ensures the pursuit in practice of the aforesaid
Constitutional principle of equality before the law.

However, those responsible for putting Poland’s new system of gov-
ernance under the Constitution in place ensured that the country’s
basic law was 1n a position to develop exceptions from the principle in
question, through the setting-out of categories of person who are to be
excluded from the rules otherwise applying universally. Thus to immu-
nity, as traditionally associated with defined persons no longer remaining
under judicial authority®. By definition, these are situations of an excep-
tional, particular and entirely individual nature*¢, with the exceptiones
non sunt extendendae principle precluding any extending interpretation.
Equally, there is no possibility of a court arriving at an interpretation
that is narrower than the one intended*’. De lege ferenda there should
likewise be a clear defining of principles when it comes to liability once
a President has left office.

To sum up, the immunity in matters criminal that a President 1s able
to enjoy 1s formal in nature (as it precludes procedural regulations being
applied), total (given its encompassing of all acts potentially committed
by a President and legally forbidden on pain of punishment), but also of
course limited temporally (in that 1t 1s absolute during the time office 1s
held, but only during that time). There 1s thus no personal aspect to this,
with all linked solely and organically to the status as holder of the given
office. A President may not even seek to have the protection afforded by
immunity waived (unlike a Parliamentarian enjoying immunity (with the
English-language wording of Art. 105(4) of Poland’s Constitution read-
ing that “a Deputy may consent to be brought to criminal liability”)).
In this same way, the time during which a President 1s holding office
cannot be associated with progress of preparatory proceedings from the
in rem to ad personam phases.

In Poland, justice in respect of criminal liability is delivered by the
common courts and the Supreme Court, as mentioned in the sub-section
of the country’s Constitution entitled “Courts” (Art. 175 et seq.). However,
the Tribunal of State does not fall under this category, in this place, but

4§, Glaser, Polski proces karny w zarysie, Warsaw 1934, p. 85.

46 W. Michalski, Immunitety w polskim procesie karnym, Warsaw 1970, p. 3.

47 See R.A. Stefafiski, Przeglgd uchwat Izby Karnej i Wojskowej Sqdu Najwyzszego w zakresie
postgpowania karnego za 2012 r., «Ius Novum» 2013, no. 2, p. 175. Also L. Schaff, W sprawie
immunitetu sedziowskiego, «Panstwo i Prawo» 1956, no. 12, p. 1062.
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1s a matter for a separate sub-section (being set out in Art. 198 et seq.).
This 1s of itself sufficient basis to sustain the conclusion that the distinct
positions within the system of governance of courts on the one hand
and the Tribunal of State on the other also arise from the systematics
and means of categorisation and organisation present in Chapter VIII
of the Constitution. The latter in fact introduces two exceptions from
the principle that justice in Poland 1s dispensed by courts. The first of
these 1s laid down in Art. 145(1), whose English text is worded as fol-
lows: “The President of the Republic may be held accountable before the
Tribunal of State for an infringement of the Constitution or statute, or
for commission of an offence”. This in turn leads to a recognition that
the TS has sole and total jurisdiction when it comes to ensuring that the
President 1s made liable for a crime or offence committed. Furthermore,
the totality of the Tribunal of State’s jurisdiction holds true in respect
of liability for each and every offence a President may perpetrate during
his or her time in office, hence not merely any offences committed as
the functions specific to that office are being pursued and exercised.

In sum, it is the role of the President within the Polish system of gov-
ernance under the Constitution that ensures the jurisdiction of the TS
in matters of the commission of offences whose perpetrator is an incum-
bent Head of State. Where a President no longer holds that office, a the-
sis for which justification can be found concerns the accessory nature
of a former President’s accountability before the TS for offences com-
mitted. Construal of the law on both a systemic and functional basis
gives rise to a conclusion that the TS only becomes an organ dispensing
justice (in essence a court) once the National Assembly has passed its
Resolution bringing the former President to constitutional liability and
at the same time ensuring that he or she is held accountable. In the
face of this conceptualisation, the Tribunal’s cognition vis-d-vis a former
President and an offence committed thereby may not be regarded as
either exclusive or automatic.

Had the framers of the Constitution as people seeking to shape a new
system of governance wished to make the Tribunal of State a Special
Court for former Presidents, then they would have resorted to a name
or title of that kind. As things stand, there is no proper way to draw
a conclusion regarding court-like status from either the Constitutional
provisions in place in Poland, or what is provided for in the country’s
Act on the Tribunal of State. At the same time, this kind of means of
interpretation needs to be set against the content of principles of fun-
damental and irrevocable significance to a democratic state constituted
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in line with the rule of law, 1.e. the principles of legalism (Art. 7 of
the Constitution) and equality before the law (Art. 32). Legalism by
virtue of criminal proceedings denotes an absolute obligation to pros-
ecute offences and to hold each perpetrator thereof criminally liable.
In accordance with Art. 10 § 1 of the Code of Criminal Procedure, an
organ called upon to prosecute offences is obliged to launch and pursue
preparatory proceedings, while a public prosecutor 1s likewise obliged ex
officio to bring and to press charges.

The inability to call to account a sitting President (one who continues
to exercise the functions of that office) for acts tantamount to offences
against the law gains justification given the need to ensure unhindered
pursuit of functions provided for in line with the system of governance
in Poland, as well as freedom of speech. It further represents a signum
specificis in respect of the position of Head of State who 1s at the same
time 1in receipt of a popular mandate, 1.e. enjoys legitimacy via the ballot
box. De lege ferenda, the Constitution of the Republic of Poland should
have precisely defined guarantees as regards this untouchability of the
Head of State, the material immunity attendant upon the post, and the
temporary precluding of criminal liability before a common court (in
respect of both major or minor offences committed).
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to the future of leadership in times of crises and the existence of major populist movements.
Consideration of these issues is here based mainly on the comparative and historical methods.

Introduction

In recent years, image has proved to be a concept of exceptional
applicability and broad scope in various different areas of human activity.
It may thus be hypothesised that people in general are more and more
aware of the issue and 1dea, be it their own image, or the images of oth-
ers — not least the holders of public posts.

Drawing on its economic and business roots, political marketing 1s
a sphere yielding numerous studies, not only on how an image is con-
structed, but also on how it may be managed, in particular in time of cri-
sisl. On the aforementioned economic grounds, P. Kotler and J. A. Caso-
line? noticed that due to the progressive processes of globalization, the
effects of the global crisis and changes in social behavior, integrated,
multi-channel and interactive strategies are becoming more and more
important in building the brand image. The above remark can be trans-
posed into the political space, because creating a politician’s image is the
same as building an image of a personal brand.

Before starting the proper analysis, it 1s worth referring to the nodal
terms of the adopted concept grid, delineating the research field, pre-
senting the adopted aim of the work and its methodology.

And at the very outset 1t 1s worth recalling that ‘image’ 1s a Latin-ori-
gin word denoting a depiction or portrayal, but also a symbol (up to
and including one actually so unrealistic that it 1s entirely fantastic and
unattainable in the real world) and an ideal. As is clear from this ety-
mological aspect, the term ‘Image’ can be seen in at least two ways — as
a real state capable of being managed, and as a state proving desirable
to any given entity, and in fact desired by them. This, however, does not
make 1t easier to adopt a logically strict definition.

A review of the current literature on image? leads inevitably to a sum-
mary statement that the plethora of definitions and differences in con-

1 See: W. Cwalina, A. Falkowski, B. I. Newman, Political Marketing Theoretical and Strategic
Foundations, New York 2011.

2 P Kotler, J. A. Casoline, Chaos. Zarzadzanie i marketing w erze turbulencji, MT Bizens, War-
saw 2013.

3 See D. Nimmo, R. Savage, Candidates and Their Images: Concepts, Methods and Findings, Good-
year Pub. Co 1976; M. Cichosz, Wizgerunek lidera politycznego, [in:] M. Jezinski (ed.), Mar-
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ceptualisation (inter alia psychological, relating to political science, socio-
logical, communications-related, derived from management, or whatever)
only serve to blur the specific nature of image in its most fundamental
significance. So, with the essence of the subject matter taken up here
kept in mind, the optimal proposal has seemed to be for image to be
understood as a depiction or portrayal of a given entity created to meet
the needs of external recipients, and as furthermore adjusted in line with
the goals of the given time that the entity in question seeks to achieve.
Use of the term external recipients’ here is no chance phrase, as what
individuals generate for themselves (via self-appraisal) may of course dif-
fer from the image created to meet the needs and expectations of others.

Psychological analysis points to a relationship between the degree
to which personality is integrated and the answer to questions as fol-
lows, 1.e. a) what do I think of myself? b) what do I think others think
of me? and ¢) what do others really think of me? The optimal situation
1s one in which the answers to these questions are all in line with each
other, but the reality — in particular where related to those exercising
public functions — is actually very complicated, not least on account of
media involvement in the process. A desire or need to achieve theatrical-
ity has accompanied politics from the earliest times, but has in recent
decades become the subject of exceptional media encouragement, with
the effect that the significance of image has risen.

Combination of this knowledge and a conviction as to the existence
of a new leadership paradigm that has justified the present analysis,
which 1s theoretical in nature and approach, though grounded in politi-
cal science, and first and foremost in the phenomenon that 1s political
leadership. Its aim 1s to present the conditions influencing the building
and management of the image of the head of state and an attempt to
assess the degree of independence of these activities. At the same time,
the subject matter taken up here is novel, in the sense that the author
1s the first to come up with a definition of neo-leadership as a category
that the analysis run here is able to expand upon and deepen in respect
of the image of the so-called ‘new leader’ or ‘neo-leader’.

To exemplify and flesh out the theoretical aspect here, the post of
President of Poland has been chosen for consideration, and in particular
the case of President Andrzej Duda, who has been the holder of that
high office since 2015. The fact of the existence of what is a kind of

keting polityczny — w poszukiwaniu wyborczego sukcesu, Torun 2004; W, Cwalina, A. Falkowski,
Marketing polityczny. Perspektywa psychologiczna, Gdansk 2005.
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“one-person Executive” supports a more complex analysis of image than
would a collective-type player in the state (such as a political party).
Moreover, the fact that the politician in question has now gone into
his second (final) term in office offers a good chance to track possible
change when it comes to image creation and management.

It is within this field of research, and in respect of a 2015-2020 inter-
val, that historical analysis has been pursued here, and the comparative
method deployed. The research question kicking oft the reflection pro-
cess 1s as encapsulated in the title, concerning as it does the extent to
which Presidents may today create their own image, or else be left mere
“hostages” to those who foist images upon them, and indeed to those
foisted images as such.

Relevant sub-questions have in turn related to the role of the mass
media in the image-shaping process vis-a-vis the Head of State, the role
played by political support staff and any wider camp, and the expecta-
tions of society or ‘the public’ as regards the Head of State’s image.

The hypothesis adopted in line with all these considerations assumes
some dependent relationship between the degree to which politics has
become a media phenomenon (or indeed circus) and the limits imposed
on their independence that Heads of State experience and are subject to,
when it comes to their own image being installed and managed.

Political image and leadership changing

The construction of an image in political space 1s a complex activity
in need of strategic planning so as to minimise the risk of mistakes being
made. Classically, the solutions available in this area point to two groups
of construction elements, 1.e. internal ones dependent on the entity itself,
and external ones linked with the surroundings. Where the above divi-
sion 1s applied to the case of an actor on the political scene it is possible
to state that, while that person is able to influence how he she appears by
him/herself or with the aid of specialists, the means of communication
or education (for example as pursued while the office is actually held)*

*  The election campaign is a special time of communication with voters, also at the level of
creating the image of new political actors or the image rebranding of those political enti-
ties which once again enter the competition. In the latter case, the elements that make it
possible to distinguish the candidate from rivals and emphasize the desired competences
are strengthened. See M. Mazur, Polityka z twarzq. Personalizacja parlamentarnych kampanii
wyborczych w Polsce w latach 1993-2011, Katowice 2015.
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entail such factors as the efficacy of the political support team or the
party brand — which are of course dependent on other entities.

And, irrespective of the definition of image that is adopted, it is pos-
sible to note how the stereotypes present in society ‘build demand’ in
a potential electorate for some kind of model of a politician, and most
especially where the post held is as personalised as that of Head of State.

The situation now taking shape is one in which the image of a politi-
cal actor should take account of:

— aspects of personality;

— the expectations and interests of the political backup or camp;

— an image conjured up by society on the basis of stereotypes (and
hence generalisation);

— media attractiveness favouring the conferment of a positive portrayal.

The last requirement arises from the way in which the political public
assess politicians under the influence of a second-hand experience, i.e.
one acquired via the media. It 1s on this assessment that the possibility
to build electoral potential is seen to depend, and on that basis also
that a real influence on reality may be exerted, thanks to the power and
authority acquired. The image need not be (and in fact rarely is) the same as
the real object or person. Important, though, that it should be consistent with
identity>.

A political image 1s also the subject of manipulation — in the context
of a phenomenon that has its history. While propaganda mechanisms
were once more channelled than they are now, today’s development of
the system of media ensures the generation of a mass of persuasive
content and form, while at the same time obstructing true perception
and a genuine assessment of reality. Via media favourable to the given
politician, those engaged in 1mage-creation strive to impregnate the
‘political public’ with unfavourable communiques whose reliability is to
be questioned. In that way a recipient convinced about the artificiality
of the image-shaping process, or about an aim to mislead deliberately,
may withdraw support for the so-called carrier of the image, as well as
the idea(s) that person represents

Concluding, it 1s possible to see full justification in the statement
that image should be the product of real features of policy on the one
hand and diagnosed public expectations on the other. Also needing to
be seen as crucial 1s an awareness of the way 1t has evolved up to now.

5 J. Cianciara, B. Usciniska, Komunikacja spoleczna. Komunikowanie si¢ z mediami w praktyce,

Wroctaw 1999, p. 90.
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‘While in its initial phase, this remains a reflection of the person (...),
what happens in practice after a certain period of time is that the person
must start to adjust to the image. The process reflects the way in which
it 1s what 1s public and featuring in the media that becomes the reality.
The rebuilding of an image 1s connected with superficial changes, rather
than structural ones’)®.

If we proceed on the above assumption that changes made through
a time continuum are superficial in nature, it becomes important to ask
whether the politician remains the ‘captain of the ship’ in shaping his or
her own image, or does indeed become a kind of prisoner of the image that
has been built. It 1s during the above-mentioned election campaigns that
politicians are most motivated to convince the voters that behind their
image there are real leadership skills, and that it 1s not just an attractive
but untrue ‘packaging’. The outlined relationality (ruling-ruled) is one
of the determinants of the phenomenon of political leadership. which,
like the 1image, 1s subject to transformations. The conducted research in
the field of leadership theory allows to indicate the evolution of political
leadership from the traditional model, 1.e. based on personality traits and
natural abilities of a leader, through marketing-oriented leadership, and
now we are dealing with leadership developed on the basis of populism
and media-conditioning (neo-leadership).

The description of the Head of State’s image as a leader requires bet-
ter acquaintanceship with the three proposed models in order to indicate
where the analyzed leadership of Andrzej Duda is located. Traditional
leadership 1s understood here as a relationship emerging and pertaining
between a leader and a group (of adherents), under which the leader
gains support on account of and in line with personal features and com-
petences. The leader sets objective and motivates followers to achieve
them, while the latter follow the path indicated for them, trusting that
they will obtain goods (material or non-material) of positive value.

The next model of leadership developed with the mediatization of
election campaigns, that is, on a mass scale, from the 1980s. Market-
ing-oriented leadership is therefore a relationship between a leader and
his followers based on ‘buying promises’, i.e. a declaration of meeting
the previously diagnosed needs of voters’. After the election, there is

6 P Czaplifiska, Strategia budowania wizerunku oséb znanych, [in:] A. Grzegorczyk (ed.), Per-
swazyjne wykorzystanie wizerunku oséb znanych, Warsaw 2015.

7 A. Kasinska-Metryka, Proces kreacji praywédcéw politycznych. Od ujecia tradycyjnego do wspdt-
czesnego, Kielce 2012.
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a marketing command to maintain the interest of supporters (permanent
campaign), mainly through the mass media.

In contrast, the next model for leadership is one that has developed
out of the way in which election campaigns came to be more and more
tully media-dominated. That is to say that they are mainly a product of
the time from the 1980s onwards. The leadership oriented in the direc-
tion of marketing that is present here is one in which the relationship
between the leader and those who follow bases itself on “the purchase
of pledges”, i.e. declarations that needs of voters diagnosed in advance
will be attended to. Under this scenario, the election as such is followed
by marketing-related activity to ensure the continued interest of sup-
porters in what therefore becomes permanent campaigning — and this 1s
achieved primarily via the mass media.

However, just when it seemed that this new model of leadership
had become universal in democratic systems, the political reality in fact
bore witness to a further sea change. For the post-modern circumstances
described by Zygmunt Bauman led to a revaluation in line with a feel-
ing that the peak ‘achievement’ has been reached. While the leadership
understood in the traditional way had been based on an individual’s
personality and competence, leadership oriented towards and by mar-
keting was the joint creation of the leader and specialists responding to
public tastes — but 1t had yet to witness (and begin to fall victim to) the
emergence into ‘DNA’ of the “non-leadership” that would later grow out
of widespread dissatisfaction.

By making comparisons among those European democracies in which
populist movements are strong, and by extending the analysis to include
the circumstances surrounding the change of President in the USA (as
the post has been taken on by Joe Biden), it becomes possible to assert
that the new model for the relationship between governing and governed
has the following several key features:

— well-developed associative communication;
— an erosion of political elites as they have been conceived of up to now

(with a ‘flattening of the pyramid of power’);

— a remodelling of the roles and significances of political backup;

— management by way of conflict;

— a crisis facing the traditional values of liberal democracy;

— ‘scissors of inequality’ serving to escalate the conflicts alluded to.

While this ‘neo-leadership’ is only now taking shape, it remains pos-
sible to attempt a definition — as a social phenomenon arising out of
support a group extends on the basis of what is actually a fragmen-
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tary image created and transferred around using networked models of
communication. Supporters or aficionados conferring their support on
a leader are directed by the need for change, notwithstanding the fact
that the status as an authority figure is external in nature, with the
process of communication with the surroundings actually founded on
propaganda transferred with the aid of new technologies?.

As we seek to have the subject matter here exemplified by the Pol-
ish Presidential leadership of Andrze; Duda in the years 2015-2020, it
becomes quite clear that the style adopted to achieve the exercise of power
and authority 1s indeed characterised by the distinctive features invoked
above. In the first place, the President manifests consistent and ongoing
activity online (often beyond the scrutiny or control of advisors), in this
way building up the associative communication aspect. This is one of the
variants of political communication — and it comprises the official website
of the given politician, profiles on social media, and activity on Tiwitter, Ins-
tagram® (or even Tik-Tok); but also so-called factories of paid trolls whose
activities do not cease when an election campaign comes to an end.

Andrzej Duda (like US President Donald Trump) often makes his
virtual-space presence felt in unconventional ways. This can be best
exemplified if we for example recall the media debate generated by Tivit-
ter correspondence in which the President followed teenagers, and even
responded to their questions — e.g. as regards what to do with a broken
heart. In the view of most experts, activity of this kind arises where
appropriate advisors are lacking, and results in some harm being done to
the image of the Head of State. Such an assessment is not affected even
by the fact that Twitter features two founded profiles of relevance here,
i.e. an official one (@prezydentpl) and a private one ((@WAndrzejDuda),
with it being via the latter that the President has been seeking to “build
his capital” among young people.

Presidential online activity commented on so broadly via the Internet
ultimately resulted in speculations in a narrative authored by “netizen”
Jolanta Rosiek, to the effect that there was some kind of alleged romance
with the Head of State taking place. So after some time, the President
began to eschew all informal contacts of a virtual nature — a response
that can be thought to reflects the influence of advisors, and a desire to

8 See A. Kasifiska-Metryka, The Neoleadership paradigm, [in:] A. Kasifiska-Metryka, T. Gajewski
(ed.), The Future of Political Leadership in the Digital Age, New York 2020.

9 A. Duda’s profile on Instagram (Andrzej Duda((@andrzej.duda) currently has approx.
104 thousand followers and over 500 posts. In terms of the visual aspect, it is distinguished
by communication coherence and the use of national colors.
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correct or even rectify image. This was also made necessary for the sake
of First Lady of Poland Agata Duda, who found herself left in a situation
awkward from the image point of view. Even the 2105 campaign featured
determined propagation of an image whereby this marriage was based
around harmony, was attractive visually, and involved two people who
were close to each other. That picture was only added to by the existence
and presentation of daughter Kinga Duda.

Agata Duda was to exert a warming influence on her husband’s image,
and gave rise to election-time expectations that the role of the First Lady
would be an active one, albeit constructed in line with her own concept.
However, the passage of time made it clear that Agata Duda had shaped an
image for herself that was not in line with the expectations. This involved
her being so restrained or reticent (in both virtual and real space) that
some media came to describe her as ‘the silent First Lady’. The President
himself sought to offer an assurance that his wife was mainly engaged
in charity work and activity of an educational profile, while hard politics
(or even hard policy?) fell outside her remit as First Lady. However, the
lack of a standpoint on many questions of key importance (for women
in particular) came to be seen as a communique more resonant than any
potential declarations Agata Duda actually made.

The next “neo-leadership” factor — cited here as the erosion of elites
as they have been conceived of hitherto — also attests to the “non-lead-
ership” of Andrzej Duda. For, while — say — Lech Walesa also failed to
adopt responsible political stances prior to his Presidency, his image was
anyway built on the foundation of his being a hero. But no such option
was available in the case of A. Duda, given his age and professional
career (as Under-Secretary of State, then Member of the Tribunal of
State, Sejm Deputy and MEP). Indeed, as we analyse existing typologies
(vide: M. Cichosz and M. Jezinski)!0 it is more possible to perceive in
A. Duda features of the ‘ordinary person’, 1.e. a politician who could be
our neighbour, who does not really put distance between himself and
us. However, this ensured a blurring of perceptions given the need for
the Head of State to be the individual topping off (or ‘crowning’) the
pyramid of power and authority in the country, and hence differing from
the masses on account of exceptional traits (or competences).

However, in the minds of the electorate, the President was linked with
the person of head of the Law and Justice (Prawo i Sprawiedliwos¢, PiS)

10 The ones invoked most frequently are in fact: ordinary person, lover, expert, hero, clown,
father, lightweight or pushover, eccentric, etc.
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party Jarostaw Kaczynski — unsurprising really, given that the latter was
indeed author of the idea that the Presidential throne might come to be
occupied by A. Duda.

A thesis therefore arising 1s that this party-context significance and
identification represented a first reason for the President to become
“imprisoned” by his own image. The political support structure, though
mostly built upon trusted officials, was not strong enough to allow a view
that Duda was a President for all Polish people to take root and achieve
credibility. Indeed, the management by way of conflict and polarisation
of society observable in Polish politics from 2015 on also precluded any
Presidential pursuit of an above-politics arbitration function. Indeed,
given the crisis of liberal democracy observable around the world, the
public’s expectations of the Head of State had changed to become far
more utilitarian than ideological.

Particular note was in fact taken of the Polish President’s relation-
ships with representatives of the major world powers, above all the USA.
However, tangible successes achieved in these contacts lost their edge
when the Polish President was shown signing a Polish-American declara-
tion of partnership as he stood at a desk behind which President Donald
Trump was sitting. The photographs of this faux-pas for protocol were
taken up by media around the world and read as violating the dignity
of the Polish state — of which the President was the lead representative.
This was simultaneously one of the situations involving and surrounding
the President that helped ensure the appearance of a huge number of
the online memes more and more often now representing — or taken to
represent — intelligent comment on today’s political reality.

The last indicator mentioned above — involving the so-called ‘scis-
sors of inequality’ — has also shaped or determined A. Duda’s Presi-
dency through to the present time, given an official narrative making
frequent (reference to social injustice and disparities (pre-2015), as well
as more-recent reference to remedial activity. However, only some of this
can really be verified in any more-positive way.

A tailor-made image, or Andrzej Duda’s first term

The 2015 campaign run for Andrzej Duda as he sought election
to the post of President of Poland was based around a well-prepared
strategy in which ‘time for something fresh’ was a leading motif. Just
as Aleksander Kwasniewski had been evaluated against the background

SP Vol. 61 / STUDIA | ANALIZY 109



AGNIESZKA KASINSKA-METRYKA

of Lecha Walgsa, and in terms of his not being Walesa, so in this cam-
paign it was especially important for Duda as candidate and his strong
points to be set against those of the in-office Bronistaw Komorowski.
Indeed, at the very moment A. Duda was first presented in the context
(on 11th November 2014 — Polish Independence Day) these issues were
present. It was of course Jarostaw Kaczynski who did the honours, and he
emphasised Duda as someone bringing together and personifying both
youth and experience. So was the image of the future President sealed
symbolically from the outset; and it is reasonable to advance a thesis
that a nationalist-party character linked up with so-called ‘activity in the
tield” was what determined the image for this Head of State, and in fact
coincided with the candidate’s natural predispositions.

Where conceptualisation revolves around comparison with previous
struggles, the 2015 campaign has (and also had at the time) to be viewed
as rather lacking in emotion, or indeed boring. However, observers of
the political scene tended to feel that a kind of breakthrough came with
the organisation (on February 28th) of a Law and Justice party conven-
tion offering Duda the chance of American-formula presentation in line
with his slogan of the family, work, security and dialogue (Rodzina, praca,
bezpieczeristwo i dialog). But those invoking the theory of slogan-gener-
ation would have to view this line taken as being of somewhat limited
creativity, as well as hard to remember, and difficult to associate directly
with the actual candidate. Equally, it would need to be noted that, with
Duda lacking experience in leadership posts, there were obvious limits
to his possibilities of conveying a message founded on relevant past
achievements.

The low turnout (48.96% in the first round and 55.34% in the sec-
ond) only served to confirm the moderate level of engagement of the
Polish people in both the campaign and the actual election — all the more
so as the failure on the part of Bronistaw Komorowski (only the second
post-1989 case of a sitting President losing) had to be set against the
very creditable result achieved by Pawet Kukiz, as well as Andrzej Duda’s
ultimate win; and encouraged a question as to the latter’s true source of
success, especially when it came to image as such.

As has already been noted, a certain novelty here was the way in
which the formula characterising the candidate’s campaign for the Presi-
dential post was combined with a deliberately local focus of promotional
activity. It was thus possible to note the use of instruments otherwise
deployed mainly in local election campaigns, notably direct local-level
meetings often rather free of all the usual media trappings. Unlike the
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previous President, Andrzej Duda had neither an Opposition past to
draw on, nor experience in politics at the central level, so his image had
to refer largely to personal success he had himself worked on and for
(not least through his education and career path in general).

And on May 10t 2015 an Andrzej Duda making his debut at this
level received 34.76% of the vote, and thus entered the second round
with Bronistaw Komorowski, whose level of support was at just 33.77%.
That made 1t possible for Duda to beat the sitting President in the
second round, albeit with only a 51.55% result crowning the achieve-
ments of PiS leader Jarostaw Kaczynski, who had conceived of Duda for
President in the first place.

Duda’s 2015-2020 Presidency has already been the subject of much
analysis, mainly of a dichotomous nature, given the desire to balance
achievements against failures. However, it would be hard to point to any
single comprehensive study on the evolution of the image of a politician
who crowned his career as a state official as leader enjoying the most
trust in Polish society, and then went on to win his second election.

But there can be no doubting that the support extended by ‘his’ party
was huge (with the campaign chief — in the form of ex-Prime Minister
Beata Szydio — proving extremely efficient at organising election meet-
ings), as was the determination on the Polish right that success would
be achieved once again. At the same time, there was also a proper and
effective diagnosing of public expectations that bore fruit in victory for
a candidate whose initial image had been more about correctness than
distinctiveness. In matters ideological, Duda avoided expressing contro-
versial opinions (on either in vitro or the Smolensk air crash that had
killed 96 Poles, including President Lech Kaczynski and his wife, back
in 2010). This policy reflected a desire to avoid generating cognitive
dissonance among supporters, but it left it hard to interpret some of the
views held by the Head of State — all the more so where the President
in fact changed his opinions on certain issues.

An event of obvious importance from the image point of view was
the Presidential Debate held on May 5t 2015. Duda’s tactic there
was to address his remarks straight to viewers (something the public
approved of), while the lead content he had to offer concerned the need
for pensionable age to be lowered, and the size of the tax-free personal
allowance increased! Naturally, substantive content is — and was — not
everything, so Duda’s appearance and performance were not without
their imperfections from an image point of view. These mainly reflected
a lack of self-assurance, tension, stress, and problems emerging in the
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grey area between the Presidential hopeful’s natural narrative and the
one that was supposed to have been acquired by him. The first election
image was thus of a Duda looking rather passive in the debate context,
tending to dodge around in the middle of his slogans, and to resort to
generalities. And in fact, not too much of that would change, as this
kind of image emerged as typical Duda. And post-debate polling anyway
suggested that the status quo regarding support for the candidate had
been maintained (with the main loser being Pawel Kukiz, who had clearly
failed to cope with this kind of arena for putting candidates’ rivalry
in display).

In consequence, when set against a Bronistaw Komorowski who was
older, variously burdened yet still convinced of his own likely victory and
re-election (to the point where he had even refuse to participate in the
key debate prior to the first round of voting), Duda as the candidate of
the right made an impression as a well-educated, polished, dynamic and
straight-shooting politician.

This was then a vision for the candidate that had indeed been founded
on his personal features and private successes (notably a status as a Doc-
tor of Law), as opposed to political productivity or capital that had been
achieved — since Duda basically lacked that, at least in any strict sense.
But an origin in Krakéw, traditional family home, university education
and rhetoric receivable with clarity by substantial chunks of the electorate
all contributed to an image of a polite, mostly-smiling candidate pledging
things to groups that had tended to be (or feel) missed out on hitherto.
And the President’s wife and daughter only served to strengthen this
image as they accompanied him on the campaign and helped build the
idea of this being a loving, attractive family living in harmony.

Elements of the media did what they could to raise the issue of the
First Lady’s education (in German Studies) and style of dressing, but
the suggestion here was rather that the President’s wife might usefully
draw on her language skills while in ‘the job’, while also reinforcing her
husband’s attractiveness in the salons of the world.

It was at the May 20t Duda Rally that Agata Duda made a relatively
playful remark directed at J. Kaczynski, to the effect that she “had no
tear of Prezes” (the PiS Party leader). This was in fact an utterance seen
by the party as maybe going too far, but a section of Duda’s (support-
ve) electorate actually appreciated 1t, given its fear of a potential lack
of autonomy of the would-be President Duda; and thus looking for and
finding a sign of hope that the First Lady would help secure the Head
of State’s status as independent.
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When it came to mobilising family in image-building, Duda was actu-
ally ahead of the game, and making the best of the resulting contrast
with Komorowski, who chose not to bring his grown-up offspring into
the campaign, even as wife Anna Komorowska had been seen to focus on
charitable activity nearly all realised “in the shadows”. And care for the
family (large families in particular), the “Sarmatian” smartness somewhat
linked with Krakéw, and a love of history in general, were all woven into
a Duda campaign that also drew on his European credentials and general
determination.

That said, it 1s of course worth asking how much that created vision
was the result of strategic planning from start to finish, and how much
it was a response arrived at intuitively in the face of intersecting national
complexes and the experienced need for a “modern” Poland to be appre-
ciated at world fora — with a President to match.

There 1s no doubt that the vision arrived at for Duda in the context
of the 2015 campaign was a positive and straightforward one, 1.e. one
exposing the candidate’s strong-points and pluses. Furthermore, it proved
possible for that content to be conveyed without too many surprises
or controversies along the way. The construction of an unambiguous
image serves to elimination vacillation and hesitation among voters, as
well as cognitive dissonance and a consequent need to seek out further
information. The candidate being described here was characterised by
a set of image aspects that proved cohesive with one another (in respect
of appearance, dress, verbal and non-verbal communication), and were
positive.

Equally, Duda’s 5-year Presidency cannot be said to have gone on
the offensive from an image point of view. The several attempts made
to stress the independence of the Head of State brought no refocusing
of his image, and were seen by experts as nothing more than symbolic.
Equally, even a lack of follow-through on many election pledges did not
really change the image of the President in the eyes of his followers. It
is true (said an Andrzej Duda embarking upon his campaign for re-elec-
tion) that not all of the 2015 election commitments could be put into effect so
far. But it has been possible to implement those we regard — and I regard — as
the most important or significant, and the ones of broadest application in society
as a whole!™.

1 Whybory prezydenckie. Andrzej Duda — nie wszystko, https://www.rp.pl/Wybory-prezydenc-
kie-2020/200629849-Andrzej-Duda-Nie-wszystko-udalo-sie-zrealizowac (1.27.2020).
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In conclusion, it 1s possible to single out the activities and circum-
stances ensuring that a “second-order” politician came to hold the high-
est office in the Polish land. Key amongst these were:

— the level of organisation, determination and efficiency of campaign
staff;

— the construction of an image for the candidate as having views less
radical than those characterising Law and Justice in general;

— effective exposure of the weaknesses of Bronistaw Komorowski's

Presidency;

— the tone achieved as Duda went on the offensive in the pre-Sec-
ond-Round debate;

— an effective online presidential campaign (running in parallel to the
main one on TV).

In summary, the Andrzej Duda embarking upon his path to the
Presidency can be regarded as the creator or at least shaper of his own
image, given the high level of congruence between his personal traits
and the expectations of the public as diagnosed. The “impact of the
new’ strengthened the level of interest in the candidate and his can-
didacy, and allowed it to be presumed that this would be dynamic in
nature (given the age), as well as autonomous in its actions (given the
non-identification with the extreme wings of PiS).

The second term — the same idea for the image

The theory of marketing dictates that a look be taken at candidates
seeking office once again, before any strategy gains automatic renewal
or repetition. Indeed, even where a prior strategy (including as regards
image) 1s confirmed as optimal, each successive election famously (or
notoriously) takes place in a different socio-political situation, and (even
more importantly) with different rivals present in the race.

Opinion-poll research prior to Poland’s 2020 Presidential Election
pointed to a very high level of support for the sitting President, and in
fact to the lack of a genuine alternative capable of posing a threat to the
leadership. The main opposition candidate — Malgorzata Kidawa-Blonska
— did not emerge as distinctive or determined enough, so it was only
after her place was taken by sitting President of Warsaw Rafat Trzas-
kowski that the balance of power changed. A “dark horse” was candidate
Szymon Hotownia, though polling revealed his lack of any chance in
a Second-Round face-off against the Civic Platform candidate.

114 STUDIA | ANALIZY / SP Vol. 61



The President — creator or prisoner of his own image?...

Did the image of Andrzej Duda change in the course of the 2020
election campaign, and especially before its second round? In fact it
proves difficult to single out any elements as confirming that i1dea. From
an lmage-management perspective, the time at which an entity has
passed through all the different phases of “shaping” would be expected
to bring renewed evaluation for effectiveness, so that weak points might
be addressed and corrected, with action taken to maintain and uphold
image where this is regarded as optimal.

Where Duda is concerned, it has to be presumed that the Presidential
image was indeed deemed optimal, while the other candidates were not
seen as strong enough to threaten the re-election. Full use was undoubt-
edly made of the privileged position of the sitting President, who was
starting for the second time and made unceasing efforts to tour “the
Polish counties” in his DudaBus, mostly arriving for what locals seemed
genuinely to regard as important “events”. Image specialists are ready
to emphasise how natural Poland’s Head of State looked as he attended
such meetings in minor localities around the country. “I am asking you
for your support. I would like our Poland to be more and more beautiful, you
to have more and more beautiful homes and cars; you to be able to afford those
things, and have both the time and money to buy them”12.

Crucially, the fact that the campaign coincided with the COVID-19
pandemic ensured that President found himself thanking farmers for
supplying food (that was never in short supply) far more often than he
otherwise would have; and this of course allowed him to raise the matter
of the (high) quality of Polish farm produce and products.

Nevertheless, analysis of the Duda electorate in small localities up
and down the country revealed that this mostly comprised a grouping of
a “social” rather than agricultural nature. Likewise, analysis of Andrze]
Duda’s 2020 election manifesto effectively identifies its target group as
those who feared the post-2015 loss of social benefits (not only finan-
cial), and those who — for that or other reasons — felt marginalised during
the time 1in office of the coalition government forged between Civic Plat-
form and PSL (the Polish Peasant or People’s Party). Such an electorate
1s particularly susceptible to “new populism” content, given the way this
does not reject democracy per se, but does have major fears regarding
“the way democracy in this country operates”, and is therefore ready to
accept certain “direct” democracy-related concepts. Many of those being

12 Pregydent A. Duda odwiedza kolejne miejscowosci, Prezydent A. Duda odwiedza kolejne miejsco-

wosci. M. Kidawa-Bloriska i W, Kosiniak-Kamysz w sobotg majq przedstawic¢ swoje programy —

RadioMaryja.pl (10.11.2020).
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identified here no longer believe that “people like us” have a voice, and
so they reject the idea that representatives they elect share their fears in
regard to problems on their individual lists of priorities!3.

It would be hard to research to what extent this was achieved on
purpose, as opposed to by chance, but President A. Duda managed to
project his image successfully to those who saw it as important that
maintained economic status (or social privilege) be accompanied — at
last — by a restoration of dignity (through the so-called “ordinary person”
starting to be noticed by the elite). Duda’s fairly free and easy style, with
regular forays into pomposity mixed with generality of content, failed to
erect any clear cognitive barriers, and allowed the worse-educated and
small-town-resident to feel valued through activity engaged in by the
Head of State, who was thus worthy of support. This phenomenon i1s in
line with Francis Fukuyama'’s thesis on psychological conditioning, which
boils down to the idea that certain matters in today’s politics are more
assoclated with status than actual financial resources!*.

The message Duda was able to address to voters was comprehensible,
capable of evoking emotion and augmentative vis-a-vis the image of the
Head of State that had taken shape up to that time. Everything that
took place in the years 2015-2020 was entered on my last election manifesto.
Despite such external problems as the pandemic, we are today — as a country —
in a better starting position than we were back then when I took office. As the
first President to visit every poviat in Poland, I meet up with people, and know
how much is still waiting to be done. Our country was very much neglected
during the time of the economic transformation, and it’s just not possible to put
everything right in such a short time. And not all areas developed evenly, so
disparities in society piled up. While there was rapid enrichment for some, most
of society did not experience any improvement in its existence. That was the
kind of Poland I encountered back in 2015, but today things are far fairer, even
though the task is not completed yet. And the changes need to be permanent. In
particular at a time of turmoil externally, Poles have to be sure that they will
not once again fall victim to governments that dip into their pockets when they
want to save themselves during a crisis. The President has tools at his disposal
to prevent that!>.

13 R. Eatwell, M. Goodwin, Narodowy populizm. Zamach na liberalng demokracje, Katowice
2020, p. 107.

14 F Fukuyama, Tozsamosé. Wspdtczesna polityka togsamosciowa i walka o uznanie, Poznah
2019, p. 112.

15 Program wyborczy Andrzeja Dudy, Andrzej Duda — kandydat na Prezydenta RP — Program
(1.01.2021).
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By using simple tools of associative communication to build the
so-called Team Duda (Do you want to come and play an active part in Andrzej
Duda’s Presidential Campaign? Then join us now! Fill in the form so that we
can assign appropriate tasks to you. Just mark the points relating to forms of
involvement in the Andrzej Duda Presidential Campaign); as well as possi-
bilities to sign up online for the “Social Support Committee” (Spoteczny
Komitet Poparcia), the impression could be given that people were jointly
responsible for shaping the candidate’s success. In turn, as we seek to
relate the campaign as described to factors delineating today’s commu-
nication 1n politics, it 1s possible to discern: a transfer of the media
message to a more-local level, the generation of pseudo-impressions, and
the injection of a further dose of celebrity status into politics.

As an augmentation to the direct meetings, a further key role in the
campaign was played by the TVP television company, which was able
to aim attacks at Rafal Trzaskowski. Public television thus offered assis-
tance to Andrzej Duda, who did not wish to participate in a debate with
his opponent prior to the Second Round. Rather than hosting the debate
that TVN and Polsat competed for, TVP organised an event at Konskie
that was in the nature of propaganda. Likewise a public TV station in
a position to reach a large part of the electorate engaged in the skilful
silencing of any controversial happenings relating to the President (like
the pardoning of a person accused of being a paedophile), while seeking
to strengthen the convictions of those whose minds had already been
made up in regard to Duda.

Creator or prisoner?

Analysis of selected activity on the part of Polish President Andrzej
Duda sustains the idea that he has been both creator and prisoner of
his image. In the case of the first Presidential term — during which the
image in question was only in the process of being shaped — certain
natural features of Duda’s personality came to be incorporated into PiS
envisaging of how the ideal candidate it fronts ought to look (relatively
young, polished, dynamic, not burdened with political past). However, as
the months of the Presidency passed, the limited autonomy of the Head
of State vis-a-vis that political party was made somewhat apparent; along
with the way in which many decision-making processes were actually
something of a superficial facade. A target of special criticism was the
President’s activity in the legal sphere — seen by both the Opposition
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domestically and certain international entities as infringing the rule of
law in the Republic of Poland.

The First Lady also failed to meet the expectations invested in her
by at least part of the electorate. Both Agata Duda and the President’s
daughter Kinga so avoided taking the floor that their presence was essen-
tially confined to visual manifestations of political support.

However, the campaign preceding Duda’s re-election may be regarded
as a time in which the incumbent became more of a prisoner of his image
than the shaper or creator thereof; with the image in question being the
one that had been constructed for him over the previous 5 years. For
strategic reasons, no correction of that image for the Head of State was
made, even as there was yet-more grandstanding directed at voters, as
well as clear efforts made to promote the politician in and by (certain)
media. ‘Americanisation’ of the campaign was observable, even if only
selectively so — and most visibly at the time of the election convention.
Appearances then by Jarostaw Kaczynski, Mateusz Morawiecki and Beata
Szydlo all served to strengthen both the candidate’s image in question,
and his 1deological placement within the system.

And, as any answering of questions on difficult topics was curbed
or precluded, what remained on offer to voters was a visual spectacle
involving patriotic scenography, packed auditoria and impressive halls.
The framing here thus ensured an image of the President in office that
boiled down to its patriotic dimension, as sustained by slogans, but lack-
ing any real reference to ongoing political challenges.

That said, this was all quite justified action given the way that it was
now a second term in office being sought. For, as researchers have made
clear, a major change of image of the politician at this point might have
been read as an attempt to distance him from activity he had engaged in
previously, with the President’s credibility and/or reputation potentially
impinged upon for that reason.

Indeed, this kind of perspective might also account for a kind of
‘dual imprisonment’ of Andrzej Duda within his image. Capable of being
viewed as restrictive here were — on the one hand — activity arising out
of subordination to the will of the governing party; as well as — on the
other — activity more generally engaged in through the whole 2015-2020
period.

As far as may be forecast, the onset of Andrzej Duda’s second term
in office will most likely fail to bring any change of Presidential activity.

At most, some kind of course corrections might involve the form by
which autopresentation takes place, where the latter 1s understood — after
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Leary — as “manipulation of the impression made on other people”!0.
Such activity might allow resources (i.e. support) to be gained, even
as an idealised own image 1s built up further. However, a threat where
it 1s the Head of State who 1s involved in this relates to the increasing
amount of time spent in ‘the information bubble’ — as those working
most closely to a given office-holder filter inputs of information from
the outside so fully that the President (or anybody in a similar position)
has every reason (or in fact no alternative than) to become convinced
that activity engaged in is universally well-received. Furthermore, where
it 1s the fate of a politician seeking re-election that 1s at stake, a further
emerging factor is fear of loss of privilege that is also capable of engen-
dering an ‘imprisoning’ mindset/mental imprisoning.

The hypothesis about the dependence existing between the mediati-
zation of leadership and independence in creating the image of a leader
1s confirmed in the analyzed political space, although it 1s a complex
relationship. While in the times of marketing-oriented leadership, it was
the professional background of politics that created and disseminated
information related to it to the greatest extent, currently, as part of
neo-leadership, leaders have greater access to communication tools that
they use on their own. On the one hand, successive horizontal relations
are built in this way, on the other, however, there i1s a serious risk of
weakening or even ridiculing the leader’s image through ill-considered
entries or comments (which A. Duda has experienced many times).

In what areas and in which directions might the image of Andrze;j
Duda still evolve? Is it probable or conceivable that the image present up
to now might be augmented by certain further features? In essence the
answer to that would have to be “no” as, for all that the image together
with a programme or manifesto are what are put on offer for the given
addressee, the process of their further management sees everything pos-
sible done to ensure that the image built is not misused, overused or
abused. But this 1s activity that depends on independence, professional
advice given, and a conviction that there are no factors capable of impair-
ing the image of the given politician (e.g. in non-compliance with the
law, or reflecting a lack of good habits, an unclear material situation, irre-
sponsible connections made or company kept, “blank spaces” in the CV
and so on). The relatively narrow margin of Duda’s 2020 election victory
over Rafal Trzaskowski in fact lays bare a possible loss of potential for
the President to manage his own image, with the remaining challenge

16 D. T. Kenrick, S. L. Neuberg, R. B. Cialdini, Psychologia spofeczna, Gdansk 2006, p. 181.
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thus being to protect that image from further erosion, as opposed to its
being subjected to political rebranding.
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Introduction

Challenges of various different types are faced by the state as what
Georg Jellinek perceived as: “an association of sedentary people vested
with original authority”!. From among these, concern for the security
of the state obviously has its own special place. And while this was
once 1dentified mainly with the military sphere, today this is thought
of as a multi-aspect phenomenon. Indeed, in a globalised world there
1s seen to be dynamic change in the threats the state and its institu-
tions need to deal with? In that connection, a security guarantee
demands multidimensional action linked with the proper identification
of threats, the taking of relevant decisions to safeguard against these
arising, and ultimately — where the situation demands it — optimal
reaction.

Through the process by which the state has developed over the
long term, a number of institutions have been founded with activity
concentrating around different security aspects. These include both
highly-specialised services and agencies and organs of public authority.
Entities within the first group have as their guiding principles political
neutrality, professionalism, and a desire to achieve the substantive reso-
lution of problems on the basis of the knowledge of those engaged in
their activity, in so doing using the latest technologies and all possible
tools to favour the discharge of the tasks put before them. In contrast,
the second group based around political decisions indicate directions
of action, set out priorities and create conditions in which specialised
entities are able to operate.

However, operating in the surroundings of both types of institution
mentioned are advisory bodies of different types. The specialised agen-
cies above all draw on substantive policy advice, whose foundation 1is
academic knowledge often arising out of many years of study of some
defined aspect of our reality. Public-authority bodies also make use of
substantive advice, but in their case they also need to engage in political
consulting, given the need for certain policy (but also political) objec-

1 Cited after G. Jellinek, Ogédlna nauka o paristwie. Book II. Nauka o paristwie z punktu widzenia
spolecznego. Book II1. Nauka o paristwie z punktu widzenia prawnego, translated by M. Balsigie-
rowa and M. Przedborski, Warsaw 1924, p. 50.

2 R. Radek, Biuro Bezpieczeristwa Narodowego i Rada Bezpieczeristwa Narodowego jako instytu-
cje wspomagajgce reagowanie na zagrozenia — aspekty normatywne i praktyka polityczna, [in:]
K. Czornik, M. Lakomy (eds.), Dylematy polityki bezpieczenistwa Polski na poczqtku drugiej
dekady XXI wieku, Katowice 2014, p. 356.
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tives to be achieved3. There are concrete situations in which tensions
may emerge between the two forms and mechanisms by which advice
1s sought, with the main outcome of that being to reveal just how com-
plicated a decision-making sphere and associated political activity may
actually be.

The topic and objective of the article

An awareness of the significance of parliaments and their crucial
importance to contemporary democratic regimes raises a need to high-
light how functions in the organisation and arrangement of state policy
are ascribed to the Executive. The latter becomes the key element in
the decision-making process as state policy is pursued*. And, in all of
that, priority rank 1s obviously assigned to the given state’s internal and
external security, bearing in mind the fundamental significance of these
aspects for its very existence.

In the Polish legal order as it concerns the governance system, the
Council of Ministers is the body whose task is to “ensure the internal
security of the state” (under Art. 146, para. 4, point 7 of the Constitu-
tion of the Republic of Poland) and its “external security” (under point 8
of the same paragraph), while also “exercising general control in the
field of national defence (under point 11 of the same paragraph). Nev-
ertheless, there is also a second organ forming part of the Executive
— L.e. the President of the republic of Poland — who i1s ascribed tasks by
the Constitution in regard to the safeguarding of key values crucial to
the state’s existence, 1.e. sovereignty, security and territorial inviolability
and integrity (all under Art. 126, para. 2). While it is true that these
values are in fact to be defended by every organ and body of public
authority in Poland, there is an explicit assigning of such a role to the
President, with this justified in line with the status of this post-holder as
the supreme representative of the Polish state’. Beyond that, the oath of
office sworn by the President before the National Assembly (as provided
for in Art. 130 of the Constitution) includes the section: “... bedeg strzegt

3 A. Kopka, M. Minkenberg, D. Piontek, Doradztwo polityczne i lobbing w migdzynarodowej
perspektywie poréwnawczej, [in:] A. Kopka, D. Piontek, M. Minkenberg (eds.), Doradztwo
polityczne i lobbing w parlamentarnym procesie decyzyjnym. Polska i Niemcy w perspektywie poréw-
nawczej, Krakéw—Nowy Targ 2018, p. 14.

4 J. Blondel, Comparative Government. An Introduction, London 1995, pp. 268—269.

5 L. Garlicki, Polskie prawo konstytucyjne, zarys wykladu, Warsaw 2006, p. 260.
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nieztomnie godnosci Narodu, niepodleglosci i bezpieczeristwa Paristwa” (trans-
lated into English as: “I shall steadfastly safeguard the dignity of the
Nation, the independence and security of the State...”). There is thus
no ambiguity here when it comes to the i1dea that care for the security
of the state needs to be a priority aspect of the President of Poland’s
activity.

As regards the constitutional and statutory powers of the President of
Poland vis-a-vis state-security issues, there is a notable requirement relat-
ing to joint action with a second body of the Executive. This manifests
itself in — among other things — situations relating to external threats,
the need to bring in martial law or states of emergency, the adopted
model by which leadership over the Armed Forces is to be exercised,
entitlements as regards nominations and so on. The President of Poland
remains a key organ of public authority co-participating in the process
by which state security is guaranteed. Also attesting to this is the fact
that constitutional rank has been gained by the advisory body to the
President in matters of internal and external security that the National
Security Council represents. Given that the Head of State 1s in a position
to call various auxiliary bodies into being within the President’s Chancel-
lery (Kancelaria Prezydenta) framework, the circumstance of the NSC (as
an “advisory organ”) finding its place in the Constitution is of a specific
nature. It may be explained by the relevant nature of the material that its
activity is to involve, as well as the role and significance of the President
where state security 1s concerned.

A basic aim of this article 1s thus to account for the significance of
the National Security Council against the background of policy or politi-
cal practice. Specifically, the research topic was formulated around the
matter of how the Council may be conceptualised as an organ offering
advice to the President. Indeed, it was in connection with a topic defined
in this way that the hypothesis adopted held that — depending on the way
in which the Constitutional wording “advisory organ” is understood, the
NSC may take on the character of an advisory organ or body in the strict
sense of the term; or else be more of a coordination-and-consultation
body; or even be nothing more than a forum at which different entities
active in the sphere of state security are able to cooperate.

The effort to verify this hypothesis saw work carried out in relation
to three aspects of the Council’s operations and functioning. In the first
place, the composition of the NSC was analysed. It has been worth check-
ing what directed successive Presidents (from Aleksander Kwasniewski
through to Andrzej Duda) as they appointed different people to the
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Council. By identifying some kinds of rules by which people were chosen
for invitations to serve on this body, we might obtain a key premise by
which to understand the way in which successive Presidents conceived
of that body, in terms of its nature.

In the second place, the subject of analysis was the frequency with
which the NSC was found to be performing its tasks. That approach of
course denoted an assumption that the convening of Council Sittings
did mean significance being assigned to this organ by a given President
in office.

And finally — in the third place — there seemed to be full justification
for analysing what issues had been the subject matter of work carried out
by the Council, given the way that that might link up with an attempt
to determine whether or not the organ had helped the President(s) in
their pursuit of certain solutions (and thus been proactive in character),
or whether the role had led to the NSC dealing with defined matters
that were a consequence of events either ongoing within Poland and its
political system or in its surroundings (suggesting a reactive as opposed
to proactive aspect to the NSC). It was also felt to be worth checking —
via the activity of the Council — which Presidents regarded internal or
else external security as the matter of overriding importance; as well as
worth detecting whether subject matter taken up extended beyond the
military sphere into other aspects of security. An attempt was also made
to determine the extent to which the work of the NSC translated into
actual decisions taken by the President of Poland.

This article takes account of the 57 Sittings of the National Security
Council taking place in the years 1998-2020, and thus over almost the
entire period in which the 1997 Constitution of the Republic of Poland
has so far been in force. The first such meeting was on February 20th 1998
and involved the Council convened by Aleksander Kwasniewski,
while the 57th was held on March 23 2020, and had the status of
last Sitting during the first term in office of President Andrzej Duda
(see Annex).

In order for the research objective set to be pursued, it was necessary
for several methods to be applied. While identifying the Council’s place
within the system of state organs and bodies required institutional and
legal analysis, the effort to characterise the practical side of the NSC
needed at least partial resort to the historical method, especially via
a material dimension manifesting itself in an attempt to link up differ-
ent facts into a real whole. Resort to the decision-making method was
also justified.
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The genesis of the National Security Council

Poland’s regaining of independence in 1918 combined with difficult
experiences from the past to ensure that the state re-established as the
so-called Second Republic gave much consideration to matters of state
security. The subject was first and foremost broached in relation to pos-
sible threats from external entities in the international environment,
and hence on proper preparation of the country for defending itself in
the circumstances of foreign aggression. Unsurprisingly, this version of
security was taken to boil down mainly to the military aspect. And in
line with the fact that this particular subject matter was connected with
the key interests of the state, the entity engaged in such matters was the
Head of State, 1.e. the President of the Republic. And in the space of just
under two decades (of the inter-War period), different Presidents called
into being (and presided over) several different bodies whose activity was
mainly to perform tasks relating to opinion-giving, advice and consulta-
tion, as well as coordination, in respect of state security.

As early as in 1921, a Decree from Poland’s Supreme Commander
Jozet Pilsudski brought into existence a two-level War Council (Petna
and Scista) that was an advisory and opinion-giving body when it came
to Acts relating to the Armed Forces, matters relating to the arming
and supplying of those Forces, and the organisation of the Army in
general®. Five years later — by virtue of a Regulation of the President of
Poland dated October 25t 19267 — a Committee for the Defence of the
State (Komitet Obrony Paristwa) was established, with 1ts remit including
the issuing of opinions and guidelines in matters of defence. In turn,
1936 brought the establishment of Komitet Obrony Rzeczypospolitej® (the
Committee for the Defence of the Republic). Its work was to consider
matters of defence, and to set guidelines for the government, including
as regards the coordination of any work by which Poland was made ready
to defend itself.

In turn, the era of the Polish People’s Republic (PRL) saw a quite-sim-
ilarly-titled Komitet Obrony Kraju brought into existence, the change in

6 R. Czarnecka, Organizacja Ministerstwa Spraw Wojskowych (MSWojsk.) w latach 1918-1921,
,Biuletyn Wojskowej Stuzby Archiwalnej” 2005, no. 27, p. 109, http://web.archive.org/
web/20160305062703/http://archiwumcaw.wp.mil.pl/biuletyn/b27/b27 5.pdf (28.12.2020).

7 The Dziennik Ustaw Official Journal of Laws of the Republic of Poland of 1926, no. 108,
item 633.

8 Dekret Prezydenta Rzeczypospolitej z dnia 9 maja 1936 . o sprawowaniu zwierzchnictwa nad Sitami
Zbrojnemi i organizacji naczelnych wladz wojskowych w czasie pokoju, The Dziennik Ustaw Official
Journal of Laws of the Republic of Poland of 1936, no. 38, item 286.
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name being from “State” to “Country”. At the outset, this was “the Com-
mittee of the Council of Ministers in matters of defence”. However, from
1983 on, the competences extended beyond defence into state security!?.
The constitutionalisation of this body in 1989 involved its coming to be
presided over by the President of what was still at that point People’s
Poland!'. However, the location of this KOK within the country’s system
of governance had failed to be defined precisely, given linkage with both
the Head of State of Poland and the country’s Government.

It was then in 1991, by virtue of an Ordinance of the President of
the Republic of Poland (no longer People’s) that a Bureau of National
Security (Biuro Bezpieczeristwa Narodowego or BBN) was called into being.
This was subordinated to the Secretary of the Committee on National
Detence (Komitet Obrony Kraju or KOK) and was affiliated with the
Chancellery of the President. Then, in line with further amendment of
the Act on the universal obligation to defend Poland, the BBN gained
a definition as an organ assisting the Committee (KOK). At the same
time, the Bureau was that of the President of Poland, who defined both
the body itself and its scope of action, as well as supporting 1t financially
from budget means allocated to the Chancellery of the President!?. Not-
withstanding the way in which the BBN was not a decision-making body
from any formal point of view (being there merely to assist the KOK),
in practice at least its position was becoming stronger and stronger —
as 1t was for example within the BBN that many analyses were made
ready, with work on the draft Polish Doctrine on Defence also being
done here!3.

From the beginning of his time in office, President Lech Walesa
sought to do away with Komitet Obrony Kraju, given the way its People’s
Republic origins looked burdensome to a state now following a demo-
cratic path of development. In that connection, a draft was even pre-

9 Ustawa z dnia 21 listopada 1967 r. o powszechnym obowigzku obrony Polskiej Rzeczypospolitej
Ludowej, Art. 5, para. 1, The Dziennik Ustaw Official Journal of Laws of the Republic of
Poland of 1967, no. 44, item 220.

10 Ustawa z dnia 21 listopada 1983 r. 0 zmianie ustawy o powszechnym obowigzku obrony Polskiej
Rzeczypospolitej Ludowej, Art. 1, point 1, the Dziennik Ustaw Official Journal of Laws of the
Republic of Poland of 1983, no. 61, item 278.

11 Ustawa z dnia 7 kwietnia 1989 r. o zmianie Konstytucji Polskiej Rzeczypospolitej Ludowej, The
Dziennik Ustaw Official Journal of Laws of the Republic of Poland of 1989, no. 19, item 101.

12 Ustawa z dnia 25 pagdziernika 1991 . o zmianie ustawy o powszechnym obowigzku obrony Polskiej
Rzeczypospolitej Ludowej oraz niektdrych innych ustaw, art. 1 pkt 7, The Dziennik Ustaw Official
Journal of Laws of the Republic of Poland of 1991, no. 113, item 491.

13 J. Ciapata, Prezydent w systemie ustrojowym Polski (1989—1997), Warsaw 1999, p. 187.
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pared by which KOK would convert into a National Security Council
with the Polish name Rada Bezpieczeristwa Narodowego'*. However, the
reality emerged as much more complicated. While it is true that Rada
Bezpieczeristwa Narodowego was referred to in the Small Constitution
(Mata Konstytucja) of 1992 — as an advisory body to the President of
the Republic of Poland, in matters of the overall governance of the
state as regards its external and internal security!d, this did not seem
to be tantamount to any closing down of Komitet Obrony Kraju, even as
a deconstitutionalisation of the latter did take place. However, in spite of
the unambiguous nature of this signal of intent that KOK should cease
to exist!®, the body was only actually wound up at the beginning of the
215t century. As if that were not enough, it proved (politically) impos-
sible for any National Security Council to be called into being during
the time the Small Constitution was in effect!’. In practice, the body
that forms the main subject of the present analysis commenced its story
with the entry into force of the Constitution of the Republic of Poland
of April 2nd 199718, This in turn justifies this article’s time frame for
analysis, which begins in 1998.

The composition of the National Security Council

Under the Constitution of the Republic of Poland, the National
Security Council gains description as an advisory organ to the Presi-
dent. However, the country’s basic law offers no other provisions defin-
ing more precisely what that notion of advisory organ actually means.
In principle, it would be possible to accept that anybody can have an
advisory role; even as it is clear that not everybody is able to advise in
a manner that emerges as suitable for or useful to the entity who is to
be assisted. Thus, a fundamental question needing to be posed in this

14 W, Fehler, Rada Bezpieczenstwa Narodowego jako konstytucyjny organ paistwowy, [in:] T. Stomka,
A. Materska-Sosnowska (eds.), Konstytucja Rzeczypospolitej Polskiej z 1997 r., cigglos¢ i zmiana,
Warsaw 2012, p. 234.

15 Ustawa konstytucyjna z dnia 17 paZdziernika 1992 r. o wzajemnych stosunkach migdzy wtadzq
ustawodawczq 1 wykonawczq Rzeczypospolitej Polskiej oraz o samorzqdzie terytorialnym, Art. 34,
The Dziennik Ustaw Official Journal of Laws of the Republic of Poland of 1992, no. 84,
item 426.

16 J. Ciapata, Prezydent w systemie ustrojowym Polski..., p. 191.

17 W. Fehler, Rada Bezpieczetistwa Narodowego. .., pp. 235-238.

18 The Dziennik Ustaw Official Journal of Laws of Official Journal of Laws of the Republic of
Poland of 1997, no. 78, item 483.

128 STUDIA | ANALIZY / SP Vol. 61



The National Security Council (Rada Bezpieczeristwa Narodowego) — an advisory organ. ..

connection concerns the premises that ought to be in place as a person
1s — or 1s not — invited to work in a collegiate organ whose aim 1is to
supply advice. That question assumes particular importance where the
advisory “service” is to be made use of by a public organ — and one of
a political nature in the case of the institution of President of Poland.
Who would have a predestination to work in such a body? Should the
key premise deciding whether or not a person is co-opted on to such
a body be expert (and/or scientific) knowledge? It might be that mat-
ters of still greater importance are skill and competence arising out of
experience acquired in different posts (including public posts) held in
domains linked with the activity of the given advisory body.

Equally, or similarly, it is possible to envisage how membership of
such an assembled body would (should) be reserved for those who at the
given time hold defined (a restricted number of) posts in the system of
organs of public authority. Or perhaps the makeup of an assembly of this
kind should be entirely political in nature, with seats in this way taken by
representatives of the political circles close to the President (from which
that President originates)? Or perhaps a more justifiable approach is one
in which composition specifically brings in representatives of a broad
spectrum of political circles and forces?

The five above ways in which to potentially select members of an
advisory organ could by no means be thought to exhaust the list of pos-
sibilities — also to the extent that we may not preclude a President being
motivated or guided by still-other premises, or by more than one from
the above list. And 1n all of this there can be no doubt that, in the face
of the lack of an unequivocal definition of the notion that is advisory
organ or body, the premises underpinning choice of participants may
offer an important indication as to what the President expects from such
a gathering of people. And that may in turn assist with an understanding
of the role an advisory organ is in reality to play.

If membership of the NSC was determined by the possession of
professional knowledge, then this would be an expert body. That would
not preclude the status of advisory organ, but the advice given would
have a foundation in science. Where the features determining some-
one’s appointment to the Council were skill and competence, the organ
would have a chance to serve an advisory one, even as in this case the
advice would concentrate more on the “prompting” of practical solu-
tions. Where membership were to be linked with the simultaneous hold-
ing of posts as organs of public authority, then the assumption would
have to be that the advisory nature of the institution was limited to
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a marked degree, in favour of the fulfilment of a role in coordination and
consultation.

In turn, were nominations to the NSC to be received by those linked
to political circles close to the President, that would denote the confer-
ment upon it of an advisory capacity, even if that would probably be
one giving strategic advice, with substantive advice only playing a far
more minor role. At the same time, with the choice of membership
being of this kind, the gathering for the purpose of advice-giving would
have to be seen as lacking any plurality of views. And the likelihood of
already-held convictions being reinforced, while there 1s no truck with
views not accepted or unacceptable, might work to limit the effectiveness
with which any advisory role is performed.

However, a deficit in regard to pluralistic views could be made good
were Invitations to participate to be sent out to representatives of dif-
ferent political circles. That would provide for acquaintanceship with
a wide spectrum of opinion and standpoints in matters important to
the security of the state!. However, we do not know if such an organ
would in fact be competent to give advice. Perhaps it would simply be
a forum at which to exchange views, with the best case being one involv-
Ing cooperation in matters of state security — assuming the Council of
this profile possessed or developed the skill to reach compromises and
do policy by way of consensus?

It 1s therefore worth looking at successive compositions of the
National Security Council; and the first of these was the one called into
being by President Aleksander Kwasniewski shortly after the 1997 Con-
stitution of the Republic of Poland entered into force. This took place
on January 20th 1998, with 9 people included. The President’s “key” in
accordance with which participants were selected assumed that seats on
the NSC should be taken by those holding important posts in the system
of state bodies and organs. In that connection, the Marshals (Speakers)
of Sejm and Senat were included, the Prime Minister, two Deputy Prime
Ministers (who were at the same time Ministers of Finance and of Inter-
nal Affairs and Administration), the Ministers of National Defence and
Foreign Affairs, the President of the National Bank of Poland and the
Head of the Bureau of National Security (as NSC Secretary).

It 1s here worth stressing immediately that nominations to this first
manifestation of the Council took place at a time of co-habitation, mean-

19 1. Juchniewicz, Rada Bezpieczenistwa Narodowego, «Przeglad Prawa Konstytucyjnego» 2015,
no. 2 (24), p. 122.
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ing that the adopted way of selecting Members denoted political domi-
nation by political circles in competition with the one from which the
President himself originated. In those circumstances, could the NSC
really serve in the role of advisory organ, given a majority makeup of
politicians in some sense “against” the incumbent Head of State? It
seems rather improbable. Thus the Council was instead supposed to
have been 1n the nature of a coordination-and-consultation body, above
all in an institutional dimension. Yet it was to be an organ operating
under the auspices of the President in a position to guarantee harmoni-
ous cooperation between organs of the legislature and the executive,
along with the country’s central bank.

This kind of vision for the NSC emerged as too idealised, and was
thus condemned to failure. Indeed, day-to-day, long-term political rival-
ries took the upper hand over the idea of a new institutionalised form
of cooperation being put in place to allow the key people in the state
to cooperate over a matter of fundamental importance to that state’s
functioning. The consequence was thus for Aleksander Kwa$niewski
to suspend the operations of the Council, which therefore met
once only?0.

Ultimately ending in failure, the attempt to flesh out the operation
of the NSC as a coordination-and-consultation body would ensure that
President Aleksander Kwasdniewski, once sworn in for his second term,
elected to apply a different “key” as he appointed Council members.
The mixed nature of its composition is to be discerned readily enough,
with Members including both people with expert knowledge and others
with skills and competences in “security” as conceived of broadly, this
being an aftermath of these people once having held key posts in the
public authorities and services active in the security field, as well as the
Armed Forces. Some Council Members also took up key posts as organs
of state authority (Prime Minister or Minister) even after they had been
appointed.

Meanwhile, this time round, President Kwasniewski’s appointments
to the Council were of people representing or sympathising with the
camp he himself had originated in. Through the NSC coming to acquire
this kind of cooperation, the opportunity was put in place for it to play

20 For a broader treatment, see: K. Gasiorek, T. Kos§mider, J. Pawlowski, Instytucje doradcze
i sztabowe glowy paristwa polskiego zajmujqce sig problematykq bezpieczeristwa, [in:] T. Ko§mider
(ed.), Organy doradcze glowy panstwa wlasciwe w sprawach bezpieczerstwa narodowego, Warsaw

2015, p. 154
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a role as an advisory organ?! of expert type features, albeit under a lim-
ited pluralism of political outlook.

It emerged that the concept of the second National Security Council
to be called into being by Aleksander Kwasniewski was actually a very
effective one. Nevertheless, his successor as President, Lech Kaczynski,
just a couple of days into the Presidency resorted to the kind of selection
key for members that actually resembled the one Kwasniewski had relied
on almost 8 years earlier. Those called upon to sit on the body were hold-
ers of key state posts as Marshals (Speakers) of Sejm and Senat, the Prime
Minister in the role of Chair of the Council of Ministers, and the Deputy
PM who was at one and the same time Minister of the Interior and
Administration, as well as the Minister of National Defence. The Coun-
cil was also joined by somebody who was little more than a rank-and-file
MP at that time — Jarostaw Kaczynski (i.e. the President’stwin brother).

In 2006, the composition of the NSC was augmented to include the
Minister of Foreign Affairs. However, the “key” for selecting Council Mem-
bers that President Lech Kaczynski applied could come as no real surprise
to astute observers of Poland’s political scene — for it was even signalled
prior to the Presidential Campaign in 2005. Campaign materials at that
point read that: W sprawach szeroko rozumianego bezpieczeristwa parstwa
i obrony narodowej korzystaé bede ze wspdtpracy Rady Bezpieczenistwa Nar-
odowego, do ktdrej powotam osoby petnigce najwyzsze funkcje w kraju, a takze nie
pelnigce takiej funkgji, ale majgce zasadniczy wplyw na bieg Zycia publicznego??
(“in matters of state security and national defence as broadly conceived,
I shall be drawing on cooperation with a National Security Council to
which I will appoint persons holding the top posts in the country, or else
not in such posts but having a key influence on the course of public life”).

The first part of Lech Kaczynski's Presidential term coincided with
a period of PiS in government. In this connection, the adopted mecha-

2l Anna Chorgzewska writes: ... prezydent zrezygnowat z koncepcji Rady jako ciala politycznego na
rzecz koncepcji Rady jako zaplecza merytorycznego prezydenta w zakresie bezpieczeristwa parstwa
(“the President left behind the concept of the Council as a political body, in favour of a con-
cept for the Council of its being substantive backup for the President where state security
was concerned”). Cited after: A. Chorazewska, Model prezydentury w praktyce politycznej po
wejsciu w zycie Konstytucji RP z 1997 r., Warsaw 2008, p. 178. Even as one may share the view
of the author of this quote regarding the vision for the Council that Aleksander Kwasniewski
adopted at the start of his second Presidential term (as substantive backup and support),
there is at the same time no way of avoiding the idea that this is a body political in its nature.

22 Deklaracja wyborcza Lecha Kaczyriskiego Silny prezydent — uczciwa Polska, [in:] 1. Stodkowska,
M. Dotbakowska (eds.), E. Nalewajko (Introduction), Wybory prezydenckie 2005. Programy
kandydatéw [i.e. Manifestoes of the Candidates at the 2005 Presidential Election], Warsaw
2007, p. 110.
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nism for selecting members of the NSC had a different impact, despite
being ostensibly similar to the one from 1998. For Council Members
were representatives of that (“Law and Justice”) formation from which
the President hailed, or else were people from beyond that grouping, but
holding given posts in the state with his support (examples were Bogdan
Borusewicz and Radostaw Sikorski). The NSC was then to represent “the
face of the consolidation of the ruling camp around the President of the
Republic of Poland”?3.

It 1s interesting that, while PiS were in government, through the
2005-2007 period, there was quite considerable turnover in ministe-
rial and other posts (not least Marszatek of the Sejm). Newly-appointed
people became NSC Members almost automatically, though their pre-
decessors stayed on on the Council for several months (or even up to
a year) before being recalled from this post. It can thus be recognised
that the means of selecting NSC Members adopted in 2005 was not
applied very consistently at all by Lech Kaczynski as President. This
may 1n turn attest to the limited significance he ascribed to the body. In
contrast, there was an abrupt change in the President’s way of perceiv-
ing the Council’s role from the moment his brother Jarostaw became
Prime Minister. While the time in operation of the government under
PM Kazimierz Marcinkiewicz had been associated with an NSC that
“was to play an important political and symbolic role [signalling — R.G.]
that there were fields of key importance for the security of the state
in which the President exerted an initiating and mobilising impact on
the government”?4, the appearance of the government led by successor
Jarostaw Kaczynski limited the significance of that function, and thus
marginalised the National Security Council.

Between March 2007 and February 2008, Lech Kaczynski dismissed
seven of the ten members of the NSC, with the reason being loss of
support on the part of Prawa 1 Sprawiedliwos¢ (Law and Justice), depar-
ture from a state post that had been held, or loss of the Head of State’s
confidence. It was in this way that the Council, as Wlodzimierz Fehler
put it: przerodzita sie w wqski klub »politycznych przyjaciét« prezydenta®
(“transformed into a narrow club of ‘political friends’ of the President”).
Remaining members at that time were: Jarostaw Kaczyhski, Anna Fotyga

23 Cited after: L. Dorn, Nowa Rada Bezpieczenstwa Narodowego potrzebna od zaraz, htpps://
www.rp.pl/artykul/179823-Nowa-Rada-Bezpieczenstwa-Narodowego-potrzeba-od-zaraz-.html
(27.12.2020).

24 Tbidem.

25 'W. Fehler, Rada Bezpieczenstwa Narodowego. .., p. 241.
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and Aleksander Szczyglo. Following the 2007 handover of power as
a coalition between Platforma Obywatelska (Civic Platform) and Polskie
Stronnictwo Ludowe (the Polish Peasants’ Party) came into office, the
President did not then call into being a Council whose makeup reflected
the holding of key posts in the state by politicians. Thus the original
“key” to the process by which members were selected emerged as attrac-
tive solely in conditions where political uniformity was in place in Presi-
dential, governmental and parliamentary circles at one and the same
time. Where it was co-habitation that applied, this proved impossible
to maintain or sustain. So political considerations once again prevailed
over the idea to create a strong body serving joint action between people
holding the most visible state posts in security as broadly conceived. At
the same time, the political reality offered strong verification of what the
Presidential candidate had said prior to the election.

It would also be hard to recognise that the NSC of the Lech Kaczynski
Presidency became any kind of real advisory organ. Directly following the
nomination of its first Members, the Council certainly had potential in
the advisory sphere, if far more strategically than substantively. However,
as time passed the fact that there was window-dressing at work here
became more and more clear.

Bronistaw Komorowski then appointed a National Security Council of
new makeup while he was Marshal of the Seym but standing in to per-
form the duties of the late (tragically killed) President Lech Kaczynski.
He proceeded on an assumption known from the past, that those sitting
on the NSC should hold key state posts, or else be leaders of the par-
liamentary parties?°. While the leaders of the parties that happened to
form the coalition government did have key posts of their own, the fact
that the invitation to join the Council extended to leaders of Opposi-
tion parties might really be regarded as a kind of novelty. The Sitting
of the NSC convened on May 20t 2010 comprised the Marshal of the
Senat, the PM, the Deputy PM who was also Minister of the Econ-

26 This was in line with what can be found in a document dated May 10t 2010 made ready by
Head of the Bureau of National Security, Stanistaw Koziej, and entitled Propozycje dla Prezy-
denta RP w sprawie reformy kierowania bezpieczeristwem narodowym i obronnoscig (tezy) (a thesis
making a proposal to the President in the matter of the reform of governance in National
security and defence). This included an idea for convening an NSC made up of all the key
post-holders where the security of the state was concerned (“...powola¢ Radg Bezpieczeristwa
Narodowego w skladzie wwzgledniajgcym udziat wszystkich najwazniejszych z punktu widzenia bez-
pieczenstwa paristwa oséb funkeyjnych”). Cited after: S. Koziej, Rozwazania o bezpieczeristwie.
O bezpieczeristwie narodowym Polski w latach 2010-2015 w wystgpieniach i referatach szefa Biura
Bezpieczenstwa Narodowego, Warsaw 2016, p. 16.
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omy, the Ministers of Internal Affairs and Administration and National
Defence, the Minister of Foreign Affairs and the Head of the Bureau of
National Security. Equally, appointed leaders of parties that were not at
the same time holding key posts in the state were Jarostaw Kaczynski
(Prawo 1 Sprawiedliwos¢ — Law and Justice) and Grzegorz Napieralski
(Sojusz Lewicy Demokratycznej — the Democratic Left Alliance). In this
way, the organ appeared first and foremost in a coordination-and-con-
sultation mould, with a clear pluralism where the political views of its
Members were concerned. This of course seemed entirely justified in
the immediate aftermath of the Smolensk air disaster (involving the
Presidential plane) which had killed the President and many other senior
administration figures on April 10th 2010.

Later as President of Poland, Bronistaw Komorowski decided to
pursue further the line he had taken to shape the composition of the
National Security Council. The mixed makeup noted in this case (with
both key post-holders in the state from the legislature and the executive
and representatives of a broad spectrum of political forces in Parliament)
reflected a conviction as to the need for: “consensus to be obtained
among all political forces, when it came to the political will to treat
matters of national security within state policy as of priority significance
(...) National security has to come before and beyond all (party) political
divisions; and this 1s a foundation for the effectiveness of all other stra-
tegic activity (operations) within the security sphere (...) A good place
to forge a political understanding in security matters that goes beyond
party divisions is the National Security Council, in whose work there
participate those accountable under the Constitution for state security,
but (...) also leaders of all political forces represented in Parliament”?7.

There was thus an understanding here that the NSC was to be a forum
at which to exchange views on security and to seek consensus in matters of
fundamental importance to the country. Did this broad formula adopted
for participation on the NSC not limit the opportunities for this body to
act in an advisory capacity vis-a-vis the President? Doubts appearing in this
connection were in fact increased by the way in which dynamically-ongo-
ing change in political rivalries and fluctuations (better perturbations) on
Poland’s party-political scene ensured a need for incessant changes of per-
sonnel on the NSC. In fact, the total number of NSC Members at different
times during the (one-term) Presidency of Bronistaw Komorowski was 26.

27 Cited after: Biala Ksigga Bezpieczeristwa Narodowego Rzeczypospolitej Polskiej, Warsaw 2013,
pp. 156-157.
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Unlike his predecessors, President Andrzej Duda was slow in set-
ting up “his” National Security Council, taking more than half a year
to achieve that objective (the relevant Ordinance in this matter was not
signed until March 274 2016). However, like Komorowski, Duda adopted
a broad formula when it came to the organ’s composition. Alongside
those holding top posts (the Marshals of Sejm and Senat; Prime Minis-
ter; and the Ministers responsible for defence, home affairs and foreign
affairs; the Head of the President’s Chancellery and the Head of the
Bureau of National Security), further invitees were the heads or chairs
of parliamentary floor groups?8.

There 1s thus a basis here for recognising that President Duda was
promoting a vision of the NSC as an organ-forum that would tend to play
host to exchanges of view, with understandings in matters of national
security being developed against that kind of background. This would
be the way to consolidate the NSC’s position as a coordination-and-con-
sultation body. At the same time, having in mind the relative lack of
plurality of the parliamentary-party system during the second decade of
the 215t century, it proved possible for the Council to feature a majority
of Members associated with the camp holding power in Poland.

On the basis of what it has proved possible to establish regarding
the makeup of versions of the National Security Council as set up by
successive Presidents, conclusions to be drawn are as follows:

1. At no time was the NSC an apolitical advisory body sensu stricto, able
to harness the knowledge, skill and competences of all members in
order to offer a President fully professional good advice.

2. The Presidencies of both Aleksander Kwasniewski and Lech Kaczynski
can be seen to have featured clear attempts to seek out an optimal
model where the role and significance of the National Security Coun-
cil were concerned.

3. It was during the Presidencies of Bronistaw Komorowski and Andrzej
Duda that there was a crystallising-out of the concept of the NSC as
a coordination-and-consultation body to the holder of the highest post
in the state where matters of security in that state were concerned.
However, this 1s not a typical advisory body (or organ), but more of
a forum for the exchange of ideas and for cooperation between dif-
ferent political camps and circles. It may constitute a valuable source

28 (Cited after: Zarzqdzenie Prezydenta Rzeczypospolitej Polskiej z dnia 2 marca 2016 r. w sprawie
sktadu i trybu dziatania Rady Bezpieczeristwa Narodowego, § 2 point 7, https://www.prezydent.
pl/aktualnosci/wydarzenia/art,143,posiedzenie-rady-bezpieczenstwa-narodowego---9-marca.

html (27.12.2020).
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of information for the President, e.g. in regard to ways of looking
at defined questions; while its Members (if not all of them) lack
attributes typical for advisors, most notably an appropriate level of
professional knowledge.

The frequency with which Council Sittings
have been convened

As was noted above, the period under analysis witnessed 57 Sittings
of the National Security Council, though with quite varied annual totals
— as the diagram makes clear. The organ met most times in 2010 and
2012 (7 each), while not meeting at all in 1999-2000, 2005, 2008—2009
and 2017-2019, and convening just once in both 1998 and 2007. No
specialised knowledge is required to realise that the times of low or
zero activity on the part of the NSC were by no means times in which
events directly or indirectly impinging upon the security of the state did
not take place, either in the nearer or more-distant surroundings of the
Polish political system or even within that system itself.

The lack of activity of the NSC in the years 1998-2000 (just one Sit-
ting over the course of three years) reflected the failure of the adopted
concept for the organ to pass muster in the circumstances of co-habita-
tion. Furthermore, there were even at that time doubts of a legal nature —
as to whether the President could in fact call upon other key organs of the
state (like the Marshals presiding in the “Speaker”-type role over Sejm and
Senat) to take a seat on this one. It was indicated that the act nominating

Fig. 1. Frequency with which the National Security Council worked in the years
1998-2020 (through to the end of the first Presidential term of Andrzej Duda)
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a person ought to relate to the particular individual, rather than the post
held??. The result of this was for matters of a purely political nature (plus
those legal question marks) to ensure — as Krystian Nowak put it — that
the NSC was reduced to the status of a purely “decorative” body3°.

It would thus be during the second term of President Aleksander
Kwasniewski that the position of the NSC within Poland’s system of
governance would crystallise rather — in the direction of true advisory
organ. The frequency with which Sittings took place was among the
signals attesting to this fact.

The utterances of Lech Kaczynski during the 2005 election campaign
raised reasonable expectations that the position of the NSC within the
system would be strengthened as and when he took on the Head of
State post. One campaign material in particular informed voters that,
as President, Kaczynski would be conceiving of the Council in a broad
way, ensuring that its sittings (to be held regularly) would be discussing
each and every issue linking up with serious threats to the sovereignty
of Poland, or its public or economic life, or its society (Zadania Rady
bede rozumiat szeroko, omawiajgc na jej posiedzeniach, ktérym nadam charak-
ter regularny, wszystkie zagadnienia zwigzane z powaznymi zagrozeniami dla
naszej suwerennosci, naszego zycia publicznego, gospodarczego 1 spotecznego)3l.
Meanwhile, in the course of his Presidency, just four Sittings of the
National Security Council actually took place — and that a time when the
grouping in power in Poland was the same party as the one the President
himself originated from (Prawo i Sprawiedliwos¢).

Following the 2007 coming to power of a Civic Platform/Polish Peas-
ant Party coalition, the advisory organ to the President in matters of the
country’s internal and external security did not meet even a single time.
This was surprising enough, given the way that President Lech Kaczynski
had been devoting rather a lot of his activity to the safeguarding of the
sovereignty and security of the state, especially in the context of the
policy of Russia has been pursuing in the region. But this substantive
aspect was subsumed in all of the political rivalry. President Kaczynski
simply saw no possibility of institutionalised cooperation being engaged
in — even via the NSC — with a camp in opposition to the one from which
he originated (and which was in part originated by him).

29 'W. Odrowaz-Sypniewski, Opinia w sprawie udziatu Marszatka Sejmu w Radzie Bezpieczenstwa
Narodowego, «Przeglad Sejmowy» 1998, no. 3 (26), p. 79.

30 K. Nowak, Kompetencje glowy paristwa w zakresie zwierzchnictwa nad sitami zbrojnymi i bezpie-
czeristwa panstwa w polskim prawie konstytucyjnym, Rzeszéw 2016, p. 254.

31 Deklaracja wyborcza Lecha Kaczyriskiego. .., p. 110.
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There was therefore a fundamental questioning of the NSC’s posi-
tion within the system of governance of Poland, even as the first half of
the 215t century’s first decade had seen the institution better and better
embedded, and serving as a key forum at which issues relating to secu-
rity in the broadest sense could be taken up. This truth was perfectly
encapsulated by Deputy Head of the Bureau of National Security (in
the years 2008-2010) — Witold Waszczykowski — he stating that Lech
Kaczyriski konsultuje si¢ z Radg w sposéb mniej formalny, m.in. przez wymiang
poglagdéw, raportéw, opinii. Wigc formalne posiedzenia wydajq sie zbedne3?
(“Lech Kaczynski is not consulting with the Council in any more formal
way — e.g. through exchanges of views, or via reports and opinions. Thus
formal Sittings of the Council would not seem to be necessary”). And
here it 1s worth recalling how the second half of the term in office of Presi-
dent Kaczynski coincided with the NSC then being of markedly curtailed
structure. Sitting on the Council along with the Head of the Bureau at
that time were two people not holding any major state-official posts.

Andrzej Duda only made very sparing or “economical” use of the
NSC during his first term as President. As in the first period during
which Duda-mentor Lech Kaczynski had been 1n office, the Council met
just four times. That said, it needs to be noted how basically the entire
term of Duda coincided with Prawo i Sprawiedliwos¢ being in power in
general, even as the NSC was known to be a Council on which people
holding key state posts sat. That meant that most of the organ’s mem-
bers derived from the political circles close to the Head of State. Yet
despite that, there were four years (between June 2016 and March 2020)
when not a single NSC Sitting was convened. For, when it came to his
options for seeking advice and engaging in consultations, the President
showed a clear preference for narrower channels of communication con-
fined to his own close political circles.

Thus, while Opposition figures in Parliament many times demanded
that Sittings of the NSC be convened, the President saw no need for that
to happen. And in that way he closed off options for those Opposition
politicians who actually had seats on the Council to play much or any part
in the discussions on security provided for within the framework of an
organ of the state defined and identified in the Constitution33. There is

32 A. Dabrowska, G. Rzeczkowski, Jak dziala BBN, ,Polityka”, 12th December 2009, https://
www.polityka.pl/tygodnikpolityka/kraj/1501461,1,jak-dziala-bbn.read (2.01.2021).

33 In January 2020, A. Duda responded to a question regarding the lack of convened NSC
Sittings by suggesting it was a matter of state secrets being protected. He opined that
there were irresponsible people spreading information classed as confidential “(...) sq ludzie
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thus no doubt that the position of the NSC was marginalised during the
time of Andrzej Duda’s Presidency. Indeed, this is confirmed in the utter-
ances of his Spokesperson, Blazej Spychalski, who noted in early 2020
that: “Many Opposition politicians try to show how the National Security
Council is some kind of “‘WOW-body’ at which stances will be arrived at
jointly. (...) In fact it is an advisory and consultative body to the President
of Poland. Were the President to anticipate consultation and advice on
some broader scale than actually takes place, he would convene the Coun-
cil. But since the President does not anticipate these kinds of decisions
today, he does not convene it.” (Wielu politykéw opozycji prébuje przekazad,
Ze Rada Bezpieczenstwa Narodowego jest jakims takim »wow ciatem«, na ktérym
sig bedzie stanowiska wspdlnie docierato. (...) To ciato doradczo-konsultacyjne
prezydenta RP. Gdyby pan prezydent oczekiwal konsultacji, doradztwa w jakims
szerszym zakresie, niz to ma miejsce, to Radg Bezpieczeristwa by zwolat, ale
poniewaz pan prezydent nie oczekuje takich decyzji dzisiaj, to nie zwotuje3*).

If the frequency of sittings of the Council 1s seen as one of the indica-
tors of the body’s significance or relevance to the President of Poland’s
pursuit of one of his/her fundamental tasks, then it would definitely
be Bronistaw Komorowski in that post who paid it special attention.
He convened it four times even as Marszatek of the Sejm acting in the
absence (following the tragic death) of Lech Kaczynski. But after being
elected to the post of President, Komorowski convened sessions of the
Council as many as 31 times.

Noting the composition of the body over the time Komorowski was
President, it 1s possible to regard the NSC as having become a forum
for cooperation and an exchange of views between that President and
people dealing with the stance of the state as expounded (as well as the
leaders of Opposition parties) — in matters of the Polish state’s external
and internal security3®. As was made clear in an interview he gave, Gen.

nieodpowiedzialni, ktérzy wynoszq informacje, ktére sq informacjami tajnymi. Dziatamy tak, Zeby
informacje, Rtdre sq informacjami niejawnymi, pozostaty informacjami niejawnymi. (...) to jest moja
decyzja kiedy zwoluje Rade Bezpieczeristwa Narodowego (...)". In: Prezydent Andrzej Duda ws.
RBN: dziatamy tak, by informacje niejawne pozostaly niejawnymi, https://www.wnp.pl/parlamen-
tarny/spoleczenstwo/prezydent-andrzej-duda-ws-rbn-dzialamy-tak-by-informacje-niejawne-p
ozostaly-niejawnymi,49510.html (2.01.2021).

34 Cited after: Duda nie zwola Rady Bezpieczeristwa ws. Iranu. Rzecznik: Opozycja prébuje przeka-
zaé, ze to jakies ,wow cialo”, https://wiadomosci.gazeta.pl/wiadomosci/7,114884,25565944,d
uda-nie-zwola-rady-bezpieczenstwa-ws-iranu-rzecznik-opozycja.html (2.01.20210).

35 This conclusion is not even altered by the fact that Jarostaw Kaczyhski as leader of the
largest Opposition grouping resigned from NSC work in 2010. For a broader treatment see:
E. Zemta, E. Olczyk, Jarostaw Kaczyriski rezygnuje = RBN, «Rzeczpospolita», 10t Novem-
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Stanistaw Koziej (Head of the Bureau of National Security at the time
Komorowski was President) saw sittings of the NSC as an occasion to
“correct certain ideas that different Ministers came along with”. The
General likewise stressed the Council’s relevance when it came to stra-
tegic decisions and future challengers3°. What is therefore being revealed
here 1s an NSC that is primarily of a coordinating nature.

To sum up this aspect of the considerations, it needs to be noted
how the frequency with which sittings of the Council are convened can
represent a key element by which the President’s relationship with the
organ can be described and summed up. Nevertheless, an immeasur-
ably important factor determining whether sittings were or were not
called was naturally the situational context. It was first and foremost con-
crete circumstances that decided on a meeting of the NSC taking place.
Equally, it was basically only under Bronistaw Komorowski as President
that sittings of this body became a more permanent element of Poland’s
political reality. It was therefore in this way that an institutionalisation
of the NSC 1in political practice was achieved, with the Council at that
time attaining the rank of pluralistic coordination-and-consultation body
close to the supreme representative of the Polish state. However, bases
for assuming the Council’s arrival at true “institutional” status were also
to be observed during President Aleksander Kwasniewski's second term
of office, though it 1s impossible not to notice how he failed to convene
even a single sitting of the body during his last year as President.

It thus emerges that there is no full confirmation in practice of the
hypothesis regarding frequent use being made of the “assistance” of
the NSC when there was political coincidence between the President
and most of the people involved on it. The experience during Andrzej
Duda’s time as President makes this abundantly clear. Nevertheless,
less use does seem to be made of the NSC under the circumstances
of co-habitation. This is first and foremost associated with a more and
more established practice of “inviting” on to the Council those who
hold “exposed” posts in both the legislature and executive (see Table 1).
This kind of relationship would certainly not have been present had the
makeup of the NSC been determined on the basis of the “key” proposed
by Aleksander Kwas$niewski at the beginning of his second term.

ber 2010, https://www.rp.pl/artykul/561892-Jaroslaw-Kaczynski-rezygnuje-z-RBN.html
(2.01.2021).

36 Po co prezydentowi Rada Bezpieczeristwa Narodowego. Z gen. Stanistawem Koziejem rozmawia
Dariusz Jaron, https://wydarzenia.interia.pl/tylko-u-nas/news-po-co-prezydentowi-rada-bezp
ieczenstwa-narodowego,nld,2146505 (2.01.2021).
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Table 1. The frequency of occurrence of sittings of the National Security Council
under different configurations of political forces

Presidency
5o 58 B Z Z
z 2 = =
SEE |28 Z 28 2El 52 o g
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Period
1998-2000 | 2000-2005 | 2005-2007 | 2007-2010 2010 2010-2015 | 20162020

Relationship between the President of Poland and the majority in Parliament
(government)

co—habitation| conformity | conformity |co—habitation| conformity | conformity | conformity

Political conformity or disparity between the President and the NSC

disparity | conformity | conformity | conformity |conformity | conformity | conformity

Numbers of NSC sittings
1 13 4 0 4 31 4

Source: Authors’ own elaboration.

By taking as a point of reference the frequency with which NSC Sittings
were held in the years 1998-2020, it is possible to note that the “assistance”
of the organ was sought least often by Presidents of Law and Justice pedi-
gree. This may reflects this political formation’s lack of trust (and the lack
of confidence of certain of its representatives) in “work in” and “cooperation
with...” bodies and organs of a politically pluralised nature.

The subject matter at Sittings of the National Security Council

When the subject matter of Council Sittings is in turn analysed, it 1s
possible to note how, during the Presidency of Aleksander Kwasniewski,
there was a prevalence of matters associated with external security,
with the military dimension to the fore in particular (NATO member-
ship, involvement in the “War on Terror”). In turn, Lech Kaczynski's
Presidency also saw matters of this kind addressed by the work of the
NSC, even as matters of energy security were also raised. Bronistaw
Komorowski as Acting Head of State convened Sittings of the Council
to discuss matters of the flooding taking place in Poland in 2010, as well
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as of course the issue that had brought him to a President-type position
in the first place — the plane crash at Smolensk leading to the deaths
of all 96 on board (including many key figures in Polish administration
travelling alongside Lech Kaczynski and the First Lady).

Post-election, Bronistaw Komorowski as President had meetings of
the Council devoted to a rather wide range of topics. These included
participation in NATO structures and the shaping of the EU’s Com-
mon Foreign and Security Policy, cybersecurity, reform of the system by
which the Armed Forces (and Security Services) of Poland were being
managed and commanded, the (re)organisation of the system by which
VIP figures in Poland were to travel by air, the security arrangements
for the large-scale jointly-hosted event that was Euro 2012, and — again
— matters of Poland’s energy security.

In general, it would be a justified claim that — under President
Komorowski — the National Security Council of the Republic of Poland
became a forum for cooperation between the Head of State and holders
of key state posts, as well as leaders of the main political groupings; and
this, not merely in regard to the country’s external security (and from
dimensions also above and beyond the military), but also when it came
to internal security.

It at first seemed that Andrzej Duda might keep up this practice,
but — following in 2016 two sittings of the Council (of which one was
subject to secrecy), the President may no further use of its advisory
services until 2020. Thus, at the end of his first term in office, Duda
elected to convene sittings of the NSC twice. Needless to say, this was
in response to the threat posed by the developing pandemic caused by
the SARS-CoV2 coronavirus.

Joanna Juchniewicz noted how: bardzo czesto temat posiedzenia byt
konsekwencjq okreslonych wydarzeri i nie tylko wydarzeri majgcych miejsce
w paristwie polskim, ale réwniez wydarzeri o zasiggu migdzynarodowym37 (“it
was very often the case that the subject of a Sitting was a consequence
of defined events — and not only those taking place in Poland, but also
those of international scope”). However, it can still be emphasised that
the Council did not only meet in the face of sudden happenings (in
the international arena, and more rarely in its domestic counterpart),
given that some Sittings were planned in advance, while the possibility
of further meetings being convened was often signalled in this way by the
Head of State (most especially where that Head of State was Bronistaw

37 J. Juchniewicz, Rada Bezpieczenistwa Narodowego. .., p. 126.
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Komorowski). Furthermore, there were certain topics that appeared again
and again at NSC Sittings, while others were (seemed to be) more or
less of an incidental nature. However, all of the topics can be seen to fall
within 6 groups, as follows:

Table 2. Subject matter of the NSC Sittings held in the years 1998-2020 (through
to the end of President Andrzej Duda’s first term)

NATO and
the EU

» Poland’s NATO membership: 2, 3, 4, 22, 24, 26, 34, 45, 47,
51, 53, 55

» Preparations for NATO Summits or debriefings following
participation at them: 4, 22, 24, 31, 34, 47, 51, 53, 55

» The EU Common Foreign and Defence Policy: 39, 42, 53

» Poland’s integration with the EU: 2

» The Polish Presidency over the EU Council: 29

Regional and
global problems

» The Coalition of the Willing and the War on Terror,
the counteraction of terrorism in general: 7, 8, 9, 10, 13,
22, 32

» Poland’s energy security: 15, 16, 27, 28, 30, 40

» Maritime policy: 14

The situation in
states and regions

of the world

» Ukraine: 3, 13, 15, 43, 44, 45, 46, 48, 51
» Russia: 6, 15, 16, 25, 46, 48, 51, 52

» the USA: 5, 12, 18

» Iraq: 10, 12

» Afghanistan: 22, 32

» The Middle East in general: 1

» The Balkans: 4

The defence
system and
elements

of military
infrastructure

» Anti-missile defence: 3, 4, 18, 35

» Discussion over government strategies, reviews and plans,
as well as other documents relating to state security: 11, 36,
41, 49

» Cybersecurity: 28, 29, 48, 50

» Reform of the system of management and command of
the Armed Forces and/or special services: 33, 38, 40

Internal policy

» Flooding: 19, 20
» The Smolensk aviation disaster: 21, 37
» Establishing new rules for the carriage of key persons in
the state, and relevant equipment purchases: 23, 40, 41
» Ensuring security at and for EURO2012: 31, 34
» Ensuring security at and for the World Youth Day: 55
» Counteracting the effects of the coronavirus pandemic: 56, 57

Other

» General meetings / secrecy of deliberations: 17, 54

Numbers in this Table correspond with numbers of Sittings of the NSC included in the Annex.

Source: Authors’ own elaboration.
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The above compilation shows how internal security dominated sit-
tings of the National Security Council. Within that category, most time
was devoted to military matters. However, it 1s also worth noting the
kinds of problems that held sway as the NSC was doing its work during
successive Presidential terms. In the schematic representation above, the
visualisation was based on the dual criteria of external versus internal
security, as well as military versus non-military aspects.

Scheme 1. Dominant subject matter at 1998-2020 sittings of the National Security
Council (through to the end of President Andrzej Duda’s first term)

1AK 3AK 4AK
TAK BAK 10AK
12AK 17LK 18LK
22BK 24BK 26BK
32BK 35BK 42BK
46BK 47BK 51BK

| 25BK 43BK
44BK 458l

54AD 55AD

bezpieczenstwo
‘wewnetrzne

Numbers reflecting the numbering of National Security Council Sittings used in Annex, while the
letters are the initials of those holding the office of President of Poland.

Source: Authors’ own elaboration.

As this scheme shows, the Sittings of the National Security Council
during the terms in office of Presidents Aleksander Kwasniewski and
Lech Kaczynski were dominated by matters of external state security.
While in the case of the former it was first and foremost military aspects
that were involved, in regard to the latter, there was a balance between
security’s military and non-military aspects. During the Presidency of
Bronistaw Komorowski, the subject matter at NSC sittings was dif-
ferentiated, and concerned with security as conceived broadly. As the
schematic representation makes clear, problems addressed were located
in each of the four segments. What is more, it was more typical at this
time than earlier on for the NSC to be convened to discuss problems the
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Head of State had himself indicated, with this meaning less of a reaction
to the situation in the nearer or further surroundings of the Polish politi-
cal system. This allowed the NSC to become a proactive participant in
work on the security of the state as conceived of more broadly. But this
valuable feature was to be lost once again during the time of Andrzej
Duda’s Presidency.

Summary

It emerges that the wording of the Polish Constitution that has the
National Security Council termed organ doradczy (translated into Polish
semi-officially as “advisory organ”) is not especially precise. While the
task of indicating what an advisor is or should be 1s not an especially
difficult one, it seems to be incredibly complicated to actually organise
an advisory organ or body. And the challenge proves especially huge
where the political sphere 1s involved.

Over the more than 20 years that the NSC has been in operation,
no cohesive vision regarding this “organ” has emerged. Where the
composition of the NSC in the second decade of the 21st century 1s
concerned, a practice has now become well-established whereby those
invited on to the Council are state office-holders and leaders of parlia-
mentary parties. This denotes a body of a coordination-and-consultation
nature, while not saying much about any advisory capacity in the strict
sense.

Taking account of the frequency with which Sittings of the NSC were
convened, it is possible to risk claiming something about the degree
of importance to each given President in office. Looked at in this way,
Bronistaw Komorowski emerges as the one making most use of the pos-
sibility. Furthermore, during his time in office, the Council very much
appears in the role of proactive, as well as reactive, body. This allows it to
be considered that the NSC played an important role in the President’s
discharge of his function within the Polish system of governance as some
kind of “guardian” of state security. In the years 2010-2015, the Council
was not only a venue for discussion on state security to be pursued, as
it also played an important role in the actual devising and development
of certain decisions.

In turn, Presidents of Law and Justice origin only rather rarely availed
themselves of the “assistance” the NSC is there to provide. Indeed,
those looking into the policy practice during the Presidencies of Lech
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Kaczynski and Andrzej Duda will find themselves asking a fundamental
question as to the sense of advisory bodies receiving special treatment
under the Constitution. For would that status not tend to denote obliga-
tory convening of bodies of this type, at least from time to time? Equally,
does an organ assumed from the outset to be of advisory status not
become merely decorative where the very entity who is to extend support
to such an organ is in reality sceptical towards it?

Where the subject matter taken up by the NSC is concerned, it is
easy to note an initial focus on defence that gave way steadily to more
and more non-military aspects of security. This is only right, given the
true nature of security as a multi-stranded phenomenon. But in conse-
quence, the justification is present for a broad institutional environment
to be put in place in support of those who bear responsibility for this
area of state functioning.

Keeping in mind the three areas referred to above, it needs to be
argued that the real nature of the National Security Council 1s dependent
on the vision presented for that organ by the person holding the Head
of State office at the given time. Equally, it emerges that a significant
relevant determinant is the context denoted by the model of political
rivalry that holds sway. Thus, over the 1998-2020 period, political prac-
tice was such as to offer no basis for a cohesive model for the NSC to
crystallise out.

The Council did not become an advisory organ or body sensu stricto,
even as 1t 1s perceived by a broad group of political actors as above all
a forum at which views can be presented, talks held and standpoints and
stances developed. The conceptualisation here is therefore more one of
a coordination-and-consultation body, even if there 1s no way of avoid-
ing the conclusion that this has been a key centre acting in support of
the sitting President, most of all during Bronistaw Komorowski’s time
in office.
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Annex
Numer| Data | Subject matter at Sittings of the National Security Council
Council Sittings convened by Aleksander Kwasniewski

The situation in the Persian Gulf, integration with NATO structures,

1 20.02.1998 . . . . ,
meeting of the Weimar Triangle in Poznan.
The consequences of Poland’s NATO and EU memberships. The

2 18.01.2001 | process of globalisation and other threats to external and internal
security.

3 22.02.2001 A European antl'-mls'sﬂe .defenc‘e system (within the NATO
framework). The situation in Ukraine.
Polish-US relations. Poland’s stance at the Brussels NATO Summit.

4 7.06.2001 | NATO membership and enlargement. The US anti-missile defence
system. The situation in the Balkans.
An assessment of the international situation and the threat posed

5 19.09.2001 | to state security in the wake of the September 11th terrorist attack
on the USA.

6 11.01.2002 | Polish-Russian relations
Actions of the “Coalition of the Willing” developing after the

7 4.04.2002 | September 11th 2001 attacks on the USA (and Poland’s role therein).
The situation in the Middle East.

g 5.00.2002 Thﬁ War on Terrorism. The threat of weapons of mass destruction
being used.

9 10.02.2003 The preParednes§ of the~Pohsh stat? to counteract and neutralise
threats linked to international terrorism.

10 |25.03.2003 | The situation surrounding the Iraq conflict.

11 8.09.2003 | The Strategia Bezpieczeristwa Narodowego RP strategic document.

12 116.01.2004 Po.hs'h—U.S relations. Poland’s participation on the stabilisation
mission in Iraq

13 118.03.2004 Pohsh—Ukr‘amlan relatlc.ms‘ Cgunteractlon and reaction in the event
of a terrorist attack using a bioweapon.

14 |24.05.2004 Operations at Poland’s ports in the context of Fhe entry into force
of the SOLAS Convention (for the Safety of Life at Sea).

Council Sittings convened during the Presidency of Lech Kaczynski

15 2.01.2006 | State energy security in the light of the “Gas Crisis” in Ukraine.
The planned diversification of supplies of gas to Poland. Threats

16 |22.05.2006| . . ..
arising from the plans to construct a North European Gas Pipeline.

17 8.09.2006 aOurilegsolng state-security issues and principles for cooperation with
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Numer

Data

Subject matter at Sittings of the National Security Council

18

27.03.2007

American proposals for the deployment to Poland of elements of
an anti-missile system.

Council Sittings convened by Sejm Marshal Bronistaw Komorowski as acting Head of State

The flood situation and help for those affected by this natural

19 20.05.20101 .
disaster.
The flood situation and help for those affected by this natural
20 127.05.2010 disaster (discussion of draft “Anti-Flooding Acts”).
Familiarisation of NSC Members with black-box data from the
21 1.06.2010 | Presidential Tu-154M aircraft crashing near Smolensk on April 10th
2010.
22 |24.06.2010 Poland’s strategy towards Afghanistan. Work on the Polish stance

for the NATO Summit in Lisbon.

Council Sittings convened during the Presidency of Bronistaw Komorowski

23 29.09 | The NSC Report on principles and procedures relating to the safety
2010 | of the carriage by air of persons holding key state posts.

24 9.11.2010 | The Polish stance at the NATO Summit

25 |24.11.2010 | Polish-Russian relations
The Alliance contingency plan developed for Poland within the

26 |20.01.2011 NATO framework.

27 [24.03.2011| Poland’s energy security

28 [28.04.2011| Nuclear safety. Cybersecurity.

29 130.05.2011 Cybersecurity. Matters relating to the Common Foreign and Security

e Policy as a priority for Poland’s EU (Council) Presidency.

30 |15.09.2011 The prOJe,ct involving an Qdessa—Brody-PTock pipeline in the context
of Poland’s energy security.

31 |19.01.2012| Security during the EURO 2012 Football Championships.

32 |15.03.2012 Poland’s stance for.the Chicago NATO Summit. The operational
strategy for Afghanistan.

33 3.04.2012 Reform of the system of rn.a.nagernel.lt.and command of the Polish
Armed Forces as well as military training.

34 |16.05.2012 The system of security during the EURO 2012 Football Championships.

e The Polish stance for the Chicago NATO Summit.

35 |12.09.2012 The concept for anti-missile defence within Poland’s overall
air-defence system.

36 8.11.2012 | The results of the Strategic Review of National Security.

37 119122012 Chapces of the investigation into the Smolensk disaster being
manipulated.
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Numer| Data |Subject matter at Sittings of the National Security Council

Assumptions underpinning the reform of the management and

38 | 16.01.2013 command of the Polish Armed Forces.

39 4.03.2013 An attempt t9 develop a POIISh istance in matters of the EU’s
Common Foreign and Security Policy.
Poland’s energy security. Equipping the Polish Armed Forces with

40 [17.06.2013 | aircraft ensuring the strategic mobility of the most important organs
of state governance. Reform of the Special Services.

41 116102013 The‘ Republic of Poland’s National Security Strategy. The purchase
of aircraft for VIPs.

42 |2011.2013 Pol'fmd s stance in regard to the EU’s Common Foreign and Security
Policy.

43 2122013 ?ohsh-Ukre}mlan relations and‘ support for Ukraine’s efforts to
integrate with the European Union.

44 122.01.2014| Polish-Ukrainian and EU-Ukrainian relations.

45 |26.02.2014 Polar‘ld s NATO membership. Polish-Ukrainian and EU-Ukrainian
relations.
An effort to devise a Polish stance in the face of the developing

46 3.03.2014 . .. . . .
Russian-Ukrainian crisis and Russian plan to annex Crimea.

47 9.09.2014 | Results of the NATO Summit in Newport, UK.

48 |22.10.2014 The RuSS{a—Ukrame crisis. Assumptions underpinning Poland’s
cybersecurity strategy.

49 |10.12.2014 The Government Natlor’lal Security Strategy as 1t concerns strategic
strengthening of Poland’s system of security.

50 |12.01.2015| Poland’s Cybersecurity Doctrine.
Preparing Poland for the Warsaw NATO Summit. Opportunities for

51 |[18.02.2015 . . .. .
a peaceful resolution of the Russian-Ukrainian conflict.

52 |18.03.2015 An‘alysm of a§sumpt1ons underpinning Rus§1a s war doctrine, as well
as its potential consequences for the security of Poland.

53 1.07.2015 The EU’s Common Foreign and Security Policy. Preparations for

the Warsaw NATO Summit.

Council Sittings convened during the first Presidential term of Andrzej Duda

Poland’s security (protected by security and confidentiality

54 9.03.2016 . .
provisions, so no details).
Preparations for the Warsaw NATO Summit. Ensuring the security/
55 7.06.2016 .
safety of World Youth Day participants.
56 |10.03.2020| Policy seeking to counteract the coronavirus pandemic.
57 123.03.2020 The proposed “anti-crisis shield” seeking to limit negative economic

consequences arising out of the pandemic.

Source: Authors’ own elaboration.
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significance. The authors substantiate that the mentioned significance of the Constitution
makes it clear that constitutional policy in any state should be established and implemented
in a manner, obviously demonstrating an attitude towards the Constitution, in the frames of
which it is considered as a symbol of a concrete constitutional system. The most important
circumstance in this context is to never transform the Constitution (directly or indirectly)
from a symbol to an instrument in the hands of both the people and the state power and
the whole constitutional policy of the state should be based on the discussed essential idea.
Moreover, according to the authors the Constitution should not be subject to amendment
parallel to every change of political situation of the state or formation of a new political
majority merely conditioned by the mentioned changes. The Constitution has a fundamental
role from the aspect of regulating social relations, has symbolic significance and can’t be used
just as a tool for solving ongoing political problems.

Introduction

Symbols have significant importance for everyday life and proper
regulation of social relations. They are an essential mean for the process
of identification. The history of the organized human life shows that the
soclety will always look for symbols for shaping also its constitutional
identity, and in case of choosing wrong shapers the whole constitutional
system and identity will be distorted. Though some separate research
on legal and constitutional symbolism can be found in literature, there
1s no uniform academic approach and thorough legal doctrine on them.
Hence, the issues with regard to legal symbolism and constitutional poli-
tics need a thorough analysis, which will be presented in the frames of
the article.

The Essence of Symbols and the Role of Symbolism
in the Organized Human Life

In Cambridge Dictionary symbol is defined, inter alia, as a sign,
shape, or object that i1s used to represent something else; something
that 1s used to represent a quality or idea. Moreover, an object can be
described as a symbol of something else if it seems to represent it because
it is connected with it in a lot of people’s minds!. In Merriam-Webster
Dictionary symbol is presented, inter alia, as an authoritative summary of

1 See Cambridge Dictionary, https://dictionary.cambridge.org/dictionary/english/symbol
(31.03.2020).
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faith or doctrine; an object or act representing something in the uncon-
scious mind that has been repressed; an act, sound, or object having
cultural significance and the capacity to excite or objectify a response?.
Symbolism, in turn, is defined as the practice of representing things
by symbols, or of investing things with a symbolic meaning or character;
a set or system of symbols; symbolic meaning or character’. Symbol-
ism 1s also characterized as the art or practice of using symbols espe-
cially by investing things with a symbolic meaning or by expressing the
invisible or intangible by means of visible or sensuous representations;
a system of symbols or representations*. Symbolism is also defined as
the use of symbols to represent ideas, or the meaning of something as
a symbol>.

There is a viewpoint in literature that “Symbols are central features
of organized human life, helping to define perception, shaping the way
we view the world and understand what goes on within it. But, despite
this key role in shaping understanding, there is never a single interpreta-
tion of a symbol that everyone within the community will accept, and
the way in which symbols can mobilize antagonistic political factions
demonstrates that they are as much a central element for power struggles
as they are avenues to facilitate processes of identification. ... Symbols
are central features of organized human life. While most apparent in
some formal spheres of activity, like organized religion or the emblems
of statehood (flags, hymns, escutcheons), they are actually present in all
walks of life. This is because they perform an essential service in mak-
ing complex phenomena appear simple and legible. They represent, in
simplified form, complex ideas, reducing them to simple images which
convey the complexity they represent... Symbols facilitate understand-
ing of the world by rendering complexity in ways much more easily
understandable by reducing that complexity to simplified images. In this
sense, symbols help to define perception; they shape the way we view
the world and understand what goes on within 1t. Although symbols play
a key role in shaping understanding, they are not univocal. This means
that there is never a single interpretation of a symbol that everyone

2 See Dictionary by Merriam-Webster, https://www.merriam-webster.com/dictionary/symbol
(30.03.2020).

3 See https://www.dictionary.com/browse/symbolism (30.03.2020).

4 See Dictionary by Merriam-Webster, https://www.merriam-webster.com/dictionary/symbol-
ism (30.03.2020).

5 See Cambridge Dictionary, https://dictionary.cambridge.org/dictionary/english/symbolism
visited (30.03.2020).
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within the community will accept. Different groups and individuals will
interpret symbols differently because they all have the capacity to create
the virtual reality within which they operate... Symbols are thus multivo-
cal, having different meanings for different people. This multivocality of
symbols means that symbolic discourse is a battleground of ideas and
interpretations as individuals and groups struggle over political ques-
tions and seek to mobilize symbols in support of their cause. ... In our
day-to-day life, symbols are key markers in the shaping of (apparently
homogeneous) collective identities. But, at the same time, the way in
which symbols can mobilize antagonistic political factions demonstrates
that they are as much a central element of power struggles as they are
avenues to facilitate processes of identification... Symbols are thereby
central to creating the conditions on which both the community and
the state will advance into the future and how they will relate to each
other”®. It 1s also emphasized in literature that “Symbols are manifesta-
tions of the deeply felt human need to order what Henry James called
“the blooming, buzzing confusion” of experience and endow this order
with meaning. Order is socially cued and of human construction. Sym-
bols are the artifacts or objectifications of this search for meaning; they
are value and emotion laden. Symbols become part of the day-to-day
realities we know so well that we are not conscious of their compulsions
and demands. At the same time, these social constructs are subject to
the constant pressure of changing experiences””.

It has continuously been emphasized in literature that the power
of symbols 1s enormous. Men possess thoughts, but symbols possess
men. Men are notably more sensitive to images than to ideas, more
responsive to stereotypes than to logic, to the concrete symbol than to
the abstraction®.

To human understanding, symbols, in general, are cultural expres-
sions of reality, a set of perceptions, which helps human beings to be
oriented 1n space and time. In different period of times, in different
phases of developments, every society, every culture has its own system
of symbols, which are associated with different perceptions. But almost

6 See G. Gill, L. FE Angosto-Ferrandez, Introduction: Symbolism and Politics, «Politics, Religion
& Ideology» 2018, no. 19 (4), pp. 429-433, https://www.tandfonline.com/doi/pdf/10.1080/
21567689.2018.1539436?needAccess=true (2.04.2020).

7 See R. Rothman, Political Symbolism, [in:] S. L. Long (ed.), The Handbook of Political Behav-
ior, Springer 1981, https://link.springer.com/chapter/10.1007%2F978-1-4615-9191-7 5
(2.04.2020).

8 See M. Lerner, Constitution and Court as Symbols, «Yale Law Journal» 1937, no. 46, p. 1293.
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in all cases the core of the symbolic understanding of the human, social
and natural environment is the same with slight deviations.

The above leads to a conclusion that symbols have significant impor-
tance for everyday life and proper regulation of social relations. They are
an essential mean for the process of identification. This 1s the reason
that there is a danger of transforming the symbols to instruments for
manipulation of the society. Moreover, it 1s important to differentiate
symbolism from fetishism in the sense that fetishism is irrational, while
symbolism is rational®.

Complexity and Symbolic Rationality of Law

Sometimes 1t 1s hard to determine the shape of law, bring to the
light 1its essence and make it understandable without turning to symbols.
Symbols help to identify in the perception of people what they want to
be led by. On this basis, through understanding the way of perception
of people and individuals, one can stipulate due symbols of the norms
contributing into behaviour of an individual and a society.

But it 1s not so easy, as we must study the perception not in a station-
ary environment but in the process of change. “A study of human affairs
in movement is certainly more fruitful, because more realistic, than any
attempt to study them in an imaginary condition of rest!?”. Things get
more difficult when we deal with complex environment of social changes
or in other words — complex systems, which are in the process of per-
manent uncertainty with huge changes in all details, even in pillars of
the very essence of existence of what connects people in social realm.

The most striking feature of contemporary life is the revolutionary
pace of social change. Never before have things changed so fast for so
much of mankind. Everything is affected: art, science, religion, morality,
education, politics, the economy, family life, even the inner aspects of
our lives — nothing has escaped!l.

In its dictionary definition fetishism is considered to be an extravagant irrational devotion.

See Dictionary by Merriam-Webster, https://www.merriam-webster.com/dictionary/fetishism

(30.03.2020).

10 See A. ]J. Toynbee, Sorokin’s philosophy of history, [in:] P J. Allen (ed.), A. Pitirim Sorokin in
Review, Duke University Press 1963, pp. 67-94.

11 See E. Gerhard, J. Lenski, Human Societies: An introduction to Macrosociology, McGraw Hill

1974, p. 3.
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The law 1s not an exception, as it must fit the existing social changes
and try to regulate them in an effective manner!?. “We live in a time of
continuous, extensive, some might say hyperactive law reform. Law and
development 1s merely a special application of this familiar and pervasive
notion. It is based on the same assumption, requires the same leap of
faith, and 1s subject to the same doubts and reservations”!3.

That 1s why when dealing with the norms (especially with legal
norms) regulating social and individual behavior, we must bear in mind
all possible interactions, interconnectivity and interdependency within
or out of the social system, which predetermine social changes, go in
parallel or follow them. Moreover, “social change may also be conceived
as occurring at the macro-level of international systems, nations, states;
at the mezzo level of corporations, political parties, religious movements,
large associations; or at the micro-level of families, communities, occu-
pational groups, cliques, friendship circles. Then the central question
becomes how the changes running at those various levels interrelate”!*.

The interconnectivity and interdependence of various players, fac-
tors in the social dynamics open a new reality of permanent accelera-
tion in social change with growing complexity in humans’ perception of
interlinked networks of rules (norms [moral, legal, canonic, etc.], values,
prescriptions, ideals, etc.).

“In reality, reality is a matter of perception and focus; we all experi-
ence different environments in our lives, and we interpret events in the
same environments differently. The things to which we ascribe impor-
tance differ from person to person, thus each of us has different percep-
tions of our environment and corresponding different brands of logic.
One of the more interesting human phenomena is the way our different
perceptions interact and the degree of energy we put into changing each
other’s perceptions of reality!>.” Every person in a society with some
degree of influence tries to impose his/her perception of things upon
another person. Politicians, leaders, managers, advertisers, teachers, pro-
fessors, lawyers, philosophers, ecclesiastics, etc., they are all trying to

12° See T. Simonyan, Controlled Reality and the Fiction of Freedom: Synergy Algorithms, [in:] Materi-
als of the Conference Devoted to the 85 Anniversary of the Faculty of Law of the Yerevan State
University, Yerevan State University Press 2018, pp. 25-36.

13 See J. H. Merryman, Comparative Law and Social Change: On the Origins, Style, Decline &
Revival of the Law and Development Movement, «<I'he American Journal of Comparative Law»
1977, No 25 (3), p. 464.

14 See P Sztompka, The Sociology of Social Change, Blackwell Publishers 1993, p. 7.

15 See R. Marion, The Edge of Organization: Chaos and Complexity Theories of Formal Social Sys-
tems, Sage Publications 1999, p. 221.
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impose their perception what 1s good or bad, legal or illegal, important
or not important. By doing so, they also add energy to the changes of
the entire environment. And when we try to see the whole picture of
influences, interconnectivity, interdependence and “butterfly effects” upon
the environment with growing amount of information, a holistic system
with its deep complexity arises before us.

This new reality of complex environment makes us go deep into net-
work of structural change itself, in order to understand how the change
occurs in collective and individual behavior, and how law can shape it.
Will symbolic rational in law help to bring the idea of law to people or
will 1t change the 1dea within? The theory of complex systems will help
us in this regard.

One might accept the presence of invisible hands throughout social
life and the value of using complex adaptive systems theory to under-
stand them better, but nonetheless resist applying complex adaptive
systems theory to legal systems on the ground that the law 1s where
humans write the rules for other social systems. But this misses two
fundamentals. First, the legal system, as a source of rules for regulat-
ing other social systems, should take into account how those systems
operate. If one wishes to regulate a complex adaptive social system, one
ought to think like a complex adaptive social system. Second, law, as in
the collection of rules and regulations, 1s the product of the legal system,
a collection of people and institutions. Law, in this sense, 1s simply an
emergent property of the legal system the same way prices are an emer-
gent property of markets!.

In the age of unforeseen social changes and huge information flow,
which reorganize the construction of human communication, it is get-
ting harder to make people realize the essence and requirements of law.
Thus, individuals prefer to turn to the symbolic nature of law rather than
to the content. It is easier and it is convenient. Indeed, some rhetoric
questions arise in this regard:

*  Why should a man/woman try to understand the whole picture of accelerat-
ing and unforeseen changes in the environment that formulate the absence
of any organizational reality full of fear of unpredictable future and resulting
in his/her cognitive chaos, when s/he can use the crystalize perception of the
majority or a group of people towards a standard behaviour, in order to be
oriented in some period of time and space?

16 See J. B. Ruhl, Law’s Complexity, Georgia State University Law Review Symposium Issue,
Forthcoming, FSU College of Law, «Public Law Research Paper» 2008, no. 313, p. 897.
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*  Why should a man/woman focus his/her mind to understand the structure
and complexity of the norms regulating his/her behaviour, when s/he can use
the same crystalize perception of the majority or a group of people towards
a standard behaviour, which has been formulated as a symbol of a ‘good’ or
‘bad’ behaviour?

*  Why should s/he go deep into questioning the rationale of that very symbol,
if by doing so s/he will open the doors for the incomprehensible complexity
of its internal world full of interconnectivities, interdependency and synergy
networks of social norms (legal, moral, etc.), when s/he can use the same
symbols in ordinary life and have legitimacy of behaviour expressed in legal
norms?

*  Or simply: why to overload the mind with socio-legal complexity, when one
can reach “almost” the same social result with simple orientation provided
by legal symbols?

Having all these in mind, we should understand the complex struc-
ture of social symbols, symbolic communication, as well as symbolic
rationality of law.

It 1s hard to define a finite formula for symbolic rationality of law
because of the internal variety of law and non-normative character of
symbols. But the structural dependency of both from each other helps
us to understand why the law requires symbolic rationality for its appear-
ance in humans’ perception, why legal symbolism is a matter of fact in
our socleties, and why the 1ssue deserves our attention.

There 1s a profound difference between philosophical and sociological
perspectives of social symbols and symbolic communication. The philo-
sophical perspectives emphasize what might be called ‘a new dimension
of reality’!” or ‘a fifth dimension™® of human existence which reshapes
the four social dimensions of space-time into a shared universe of sym-
bols communicating the meaningful existence to both individuals and
socleties. Its primary purpose is to examine social symbols as an expres-
sion of human nature and/or the media communicating and searching
for the meaning of human existence!®.

According to the anthropological philosophy, symbols do not have
actual existence in the physical world, yet they have a ‘meaning’ and

See E. Cassirer, An Essay on Man: an Introduction to a Philosophy of Human Nature, Yale
University Press New Haven 1944, p. 24.

18 See N. Elias, The Symbol Theory, Sage 1991, p. 47.

19 See J. Pribdn, On Legal Symbolism in Symbolic Legislation: a Systems Theoretical Perspective, [in:]
B. van Klink, B. van Beers, L. Poort (eds.), Symbolic Legislation Theory and Developments in
Biolaw. Legisprudence Library 4, Springer 2015, p. 108.
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thus make a clear distinction between actual reality and possibility. The
difference between things and symbols constitutes human culture as
a realm of the difference between facts and ideals. The general func-
tion of symbolic thought 1s thus the establishment of 1deals, which, by
definition, are impossible to materialize. They are in the state of poten-
tiality which is both a necessary and indispensable part of our social
reality?V.

Symbolic communication imagines modern differentiated society as
a unity and thus enhances moral reflections of social cohesion. It main-
tains the 1dentity of a collectivity, its social boundaries and its internal
development. Legal communication is not immune from this fundamen-
tal desire for social unity and collective identity pursued by moral com-
munication. Apart from the instrumental rationality of formal legality,
the legal system makes the symbolic rationality of communal bonds,
collective identity and unity part of its communication?!.

Symbolism 1n the legal sector cannot be treated as its normative
foundation. It, rather, is independent and emancipated from constraints
of legal normativity and therefore can equally contribute to its stabiliza-
tion and destabilization, confirmation and change??.

It can be considered as an ‘attractor’'?® for stabilization and confir-
mation of the existing social system, in general, and legal system, in
particular, if the existing moral values of ongoing social dynamics do
not contradict to the political (with economic and other factors) strat-
egy or drifting inertia to desired social changes. And vice-versa: it can
express itself as an attractor of emerging changes, when contradictions
between political will of desired changes and socio-moral perception of
inadmissibility reach intolerant point. At this phase, different bifurca-
tions will occur: (1) emergence of a new socio-political order with its
new legal symbolism; (2) prolonged non-equilibrium with permanent
hostile struggles of values and perceptions; (3) formal equilibrium with
a new or old order and symbolism but with internal conflict of values
and perceptions; (4) other variations.

20 Ibidem.

2l See J. Priban, Legal Symbolism: On Law, Time and European Identity, Cardiff University
2007, p. x.

22 See J. Pfibdn, On Legal Symbolism in Symbolic Legislation: a systems theoretical perspective...,
p. 110.

23 See L. D. Gilstrap, Strange Attractors and Human Interaction: Leading Complex Organizations
through the Use of Metaphors, Complicity, «An International Journal of Complexity and Educa-
tion» 2005, no. 2 (1), pp. 55-69.

160 STUDIA | ANALIZY / SP Vol. 61



Legal Symbolism and Constitutional Policy in Contemporary Reality of Changes

Why is it important to turn to the morality? Because the symbols’
function of stabilization or progressive change arises in society in the
very point, where the synergy of morality, politics and law reaches its
optimal productivity without harming any of them.

Ethical State: Synergy of Morality, Law and Politics

It is obvious that modern societies vary from the classical concepts
of any of social systems defined in our books by just only one specific
feature. Most of the people in the world live in open societies, where
free information flow creates network of interconnectivity and interde-
pendence. The process of changes is accelerated by the synergy of differ-
ent factors acting in different places within the common interconnected
structures.

By bringing together all the puzzles of the big picture of modern
socleties we face the emergence of various social structures and systems
affecting each other and playing at the edge of social order and social
chaos until finding relative stability in an equilibrium of choices and
interests.

The same situation is with the synergy of moral, legal and political
systems and structures. And it 1s very hard to find and crystalize gen-
eral symbols, which may cover the mentioned three systems of behav-
1our regulation, providing easier understanding for common people in
their social orientation. “Modern societies have no centre or integrative
structure of general symbols and achieve their stability by the different
operations of different social systems. Truth cannot be functionalized in
the sense of a political authority guaranteeing a generally binding inter-
pretation of social reality and the world in general. ... Different systems
may only ‘irritate’ each other via the environment but cannot provide
social foundations for each other. Functional differentiation rules out
any chance that society itself could be found in the society, its ‘authen-
tic’ reflection and truth. The moral system, which uses the concepts
of identity, good and authentic ‘truthful’ being, is only one of many
descriptions of modern society. It is not an ultimately valid description
of this society”?*. Moreover, “[e]very communication between different
social systems therefore supports their self-reference and operational
closure and rules out any chance of hierarchy between functionally dif-

2% See J. Pribdn, Legal Symbolism: On Law, Time and European Identity. .., p. 11.
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ferentiated social systems such as economy, politics, law, morality, art
and education”?.

Despite some difficulties of communication of these systems in the
sense of interdependency, these very systems of rules affect each other
and try to find themselves in the state of changing equilibrium, when
there 1s a common direction of general change or global change of the
common environment for all structures. The directive ‘force’ of such
changes can be an attractor of progress, expressed in a symbolic notion
of common good and interests.

The very path of attraction, which will be ‘focal point’ for optimal pro-
ductivity and interactions of moral, legal norms with the political reality
and missions, especially during accelerating social changes of nowadays
realm, is the matter of fact resulting from strange attractor?® and not
a foreseen strategy. This means that classical paradigm of construction of
the social order with solidarity and productive equilibrium for progress
can hardly be reached with classical means of legal and political strategy.
We can only try to define the path of attraction, which will lead to that
wishful focal point of social environment. The only legal tool, which can
be used in defining that attraction can be general or basic norm that has
binding force for all members of the same society. For Kelsen's ‘Pure
Theory of Law’ it will be similar to Grundnorm?’, but taking into account
Kelsen’s position on the essence of law, it will not have any moral or
other social content 1n it, except pure legal.

For that desired state of synergy between moral and legal norms, as
well as political will, we are inclined to use the term of ‘Ethical state’. In
this means ethical state can be considered as a hypothetic reality, where
possible contradictions between morality, law and politics turn to opti-
mal interdependency, cooperation and productive equilibrium, where the
general ethical will supersedes and integrates social and individual moral-
ity. This is very similar to the Hegelian approach to the notion of ethical
state, according to which “the right of individuals to be subjectively destined
to freedom is fulfilled when they belong to an actual ethical order, because their
conviction of their freedom finds its truth in such an objective order, and it is

25 Ibidem, p. 12.

26 The strange attractor is an obvious metaphor for social phenomena. It is stable, but its
trajectory never repeats itself; likewise, social behavior is stable but never quite repeats itself.
The strange attractor has the capacity to change. It can grow or it can shrink to encompass
a broader or a narrower range of behaviors; it can alter its appearance; it can convert to
a dramatically different attractor; and it can even fade away. See R. Marion, The Edge of Orga-
nization: Chaos and Complexity Theories of Formal Social Systems, Sage Publications 1999, p. 22.

27 See H. Kelsen, Pure Theory of Law, The Lawbook Exchange Ltd., Union, New Jersey 2002.

162 STUDIA | ANALIZY / SP Vol. 61



Legal Symbolism and Constitutional Policy in Contemporary Reality of Changes

in an ethical order that they are actually in possession of their own essence or
their own inner universality”?8.

Instead of being a legal reflection of ‘the ethical State’, the modern
concepts of rule of law and democratic constitutionalism are expected to
provide the necessary synthesis of these two social antinomies without
regressing to the older concept of politics as an ultimate social integra-
tion by sovereign state power. However, it means that the question of
hierarchy and the supremacy of law over morality and morality over law
1s unanswered?’.

If the issues with legal system is relatively clear, as the law has very
certain requirements when dealing with its positive material — legisla-
tion, the same reflection cannot be done for the moral system. Although
morality has also norms for due behaviour of members of a certain
soclety or community, they have no separate formal appearance, but
they mostly appear in humans’ individual or public consciousness and
seldom — in legal norms, as a social-moral foundation for separate regu-
lations. Here we can have a difficult and circulate problem. We should
always hold in mind that morality usually lacks the power to integrate
other social systems and dominate their communication in fast growing,
multinational societies, but it sometimes succeeds in the same integra-
tion, when dealing with traditional, national societies. But for the last
ones, we should also remember that morality of public consciousness
or community-traditional thinking always tries to integrate other social
systems (political, legal, etc.) into morality. By doing so the internal
operations of social systems (for example, law) can be paralyzed by the
same moral system.

This 1s very sensitive synergy of different social systems, which can
be resulted in positive synergy (2 + 2 > 4) with effective productivity for
all components of interconnected structures and systems, and negative
synergy (2 + 2 < 4) with damaging results for the same components. The
outcome depends on various factors: the speed of the changes in society,
level of the multinationalism, the power of traditionalism and customs,
the maturity of legal culture, political environment, different other factors,
as well as the nature of interactions within the moral system — between
the two types of morality: morality of duty and morality of aspirations.

Morality of duty is largely about the binary code of truth/false or
good/bad and the requirements to fulfil the obligations demanded by the

28 See G. W. F. Hegel, Hegel’s Philosophy of Right, https://www.marxists.org/reference/archive/

hegel/works/pr/philosophy-of-right.pdf (27.05.2020).
29 J. Pribén, Legal Symbolism: On Law, Time and European Identity. .., p. 10.
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community understanding of that binary code. For the morality of duty
there are two questions to be answered: (1) Is there a moral obligation
to obey a rule? and (2) What kind of reasons can justify violation the
obligation to obey that rule? Paraphrasing these questions into a simple
sentence, it will look like this formula: “To say that there is a moral obli-
gation to obey the law is to say that it would be morally wrong to break
the law if one had no adequate reason to break the law”3.

The morality of aspiration 1s the morality of the Good Life, of excel-
lence, of the fullest realization of human powers. In a morality of aspira-
tion there may be overtones of a notion approaching that of duty. But
these overtones are usually muted, as they are in Plato and Aristotle.
Those thinkers recognized, of course, that a man might fail to realize his
tullest capabilities. Generally, with the Greeks instead of ideas of right
and wrong, of moral claim and moral duty, we have rather the conception
of proper and fitting conduct, conduct such as beseems a human being
functioning at his best. Where the morality of aspiration starts at the top
of human achievements, the morality of duty starts at the bottom. It lays
down the basic rules without such an ordered society is impossible, or
without which an ordered society directed toward certain specific goals
must fail of its mark3™.

Bearing in mind what is the main features of the morality of duty,
which 1s about the past and present, we must give the emphasize to
the morality of aspiration, because it is about the present and future.
Why to emphasize the morality of aspiration, because it has more to
do with the changes in the society and individuality, than the morality
of duty. Of course, one cannot forget about the importance of the last
one, because it lays down the basic rules that connect the past and the
present of a given society and 1s the indissoluble essence of the morality.
Meanwhile, the morality of aspiration brings the moral requirements of
an 1deal individuality and society, the progressive and intellectual part of
the society wants to see in the near future. In another word — a state of
arete, synonym to moral virtue or excellency of any kind32. That is why
the morality of aspiration brings new energy in the synergy of morality,
law and politics. Moreover, the binary code of good/bad and truth/false
with the complex code of aspiration will not constitute the moral value
of human, national or state history, if they are not “accompanied” by legal

30 See F Schaver, W. Sinnott-Armstrong, Philosophy of Law: Classic and Contemporary Readings
with Commentary, Oxford University Press 1996, p. 221.

31 See L. L. Fuller, The Morality of Law, Yale University 1969, p. 5.

32 See R. W. Hall, Plato and the Individual, Springer 1963, pp. 55-66.
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and political background and appearance, sense of legal and political his-
tory and its temporal dynamics, as well as a clear vision to the horizon
of social, national and statehood’s progress.

Not trying to dig deep into interdependency of law-morality-politics
triangle in the dynamics of complex social systems, we should have clear
understanding of possible interconnections of these systems in every
separate soclety, in order define the focal point of optimal productive
interactions, which can be the environment of emerging of the ‘ethi-
cal state’, expressed in a symbolic legal document of political will and moral
aspirations.

Different legal and political teachings have the notion and idea of
creating an ethical state with collaboration of moral, legal and political
principles. For example, in the VI century B.C., Confucius stipulated
three core principles — filial piety, humaneness and ritual, which consti-
tute basic ethics harmonizing law, morality and politics, with emphasize
on morality. In the XVIII century A.D., Immanuel Kant introduced his
doctrine of categorical imperative as a basic ethical rule with its two
formulas: “Act only according to that maxim by which you can at the
same time will that it should become a universal law” and “So act as to
treat humanity, whether in your own person or in another, always as an
end, and never as only a means”33.

Another, very interesting approach to this issue has been provided
by an American author Ronald Dworkin. According to him, the moral
evaluation of law 1s dependent on a political community and its claims of
integrity and shared values: “Integrity becomes a political ideal when we
make the same demand of the state or community taken to be a moral
agent, when we insist that the state act on a single, coherent set of princi-
ples even when its citizens are divided about what the right principles of
justice and fairness really are. ... The integrity of a community’s concep-
tion of fairness requires that the political principles necessary to justify
the legislature’s assumed authority be given full effect in deciding what
a statute it has enacted means. The integrity of a community’s concep-
tion of justice demands that the moral principles necessary to justify the
substance of its legislature’s decisions be recognized in the rest of the
law”34. This is the pragmatist approach to legal rights and law, accord-
ing to which the last ones are “only the servants of the best future”33, the

33 See I. Kant, The Metaphysics of Morals, Cambridge University Press 1996.
34 See R. Dworkin, Law’s Empire, Harvard University Press 2001, p. 166.
35 Ibidem, p. 160.
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symbols that combine morality (with its two components) and politics,
and ensure the effective pathway for the best future.

In contrary to this position there is another view, according to which
“the system of morality often uses legal communication but does not
provide any ultimate framework of ‘the ethical State’ and its system of
positive laws.” And “that acts of modern constitution-making, despite
their moral symbolic language of common identity, ultimate principles
and ‘good’ social values, may result only in systemic pluralization and
differentiation of law, morality and politics”3°.

Taking all these positions into consideration, we can determine that
the optimal tool for formalizing the synergy of morality, law and politics
at the effective equilibrium ‘state’ for all three components of the gen-
eral social system. That focal point of equilibrium can be more moral,
more legal or more political with differentiated or combined formulas.
It depends on various factors of the society features — legal traditions,
multinationalism, speed of changes, religion, culture, etc. As for the soci-
ety, all these interactions are not interesting to be realized in the level
of conciseness. What 1s more important for the common people is the
symbolic communication with the state, as well as with other people in
the same society or sometimes — in the international community. And
what i1s more important for the progress and best future of the society, 1s
the nature of that symbols to have historical mission expressed in the
policy of the statehood as an attraction for the society towards harmo-
nization its values and perceptions of social reality, thus — emergence of
a new or permanent socio-political order with its new legal symbolism.

Speaking through the wording of synergetics, it 1s similar to what we
call attractor that provides a set of numerical values toward which a soci-
ety tends to evolve, for a wide variety of starting conditions of the same
social system. Paraphrasing all results of the interdisciplinary research
into legal terms and legal discipline, we may stipulate the symbol of the
attractor of social equilibrium and change, as the constitution.

Constitution as a Symbol: Myth or Reality?

The above-presented analysis shows that one of the most important
issues subject to a study in the frames of legal symbolism is the sym-
bolic role of the Constitution. Constitution 1s an important indicator

36 See J. Pribdn, Legal Symbolism: On Law, Time and European Identity. .., p. 4.
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for constitutional identity and one of the main tools for guaranteeing
systemic stability.

A number of Constitutions prescribe that the Constitution is a legal
act with a highest legal force. For instance, according to Article 5 of the
Armenian Basic Law the Constitution shall have supreme legal force.
Article 5 of the Constitution of Bulgaria defines that the Constitution
shall be the supreme law, and no other law may be in conflict therewith.
In accordance to Article 8 of the Constitution of Poland the Constitution
shall be the Supreme Law of the Republic of Poland, etc.

Hence, the following questions arise in the mentioned context: What
kind of role does the Constitution have for the concrete constitutional
system? Is it just a legal act with a highest legal force or something else
for the constitutional system and constitutional identity?

It should be noted that in some states the Constitution formerly had
more formalistic role rather than a value-based and value-establishing
one, but got also a symbolic significance afterwards. The Austrian Con-
stitution (enacted in 1920) was formerly based on the Kelsenian influ-
ence, the concept of Constitution of which focused on the Constitution
as a law and not on the Constitution as a state-based approach. The
Constitution was understood as a set of procedural rules to enable the
state to function. The Constitution was viewed far more as a legal tool
of Parliament than as the foundation of the state. Hence, it may be
stated that in its early years the Austrian Constitution was characterized
by the influence of Kelsen and by quite formalistic and not substantive
constitutionalism. At the same time, since the 1980s the influence of
the German Constitutional Court and the case law of the ECtHR have
changed the approach of the Austrian Constitutional Court significantly
towards a strict approach to the rule of law and rights. Thus, nowadays
the Austrian constitutional system is a strong one, which significantly
protects constitutional values, but still — to a minor extent — relates to
its old, formalistic patterns3’.

In many countries the Constitution 1s more a historical document
rather than a normative act. For instance, 1868 Luxembourg Constitu-
tion falls within the category of constitutions tending to be more “evolu-
tionary” in nature. Although it is clearly part of the positive law in force,
it 1s at the same time considered rather a historic and political document

37 See K. Lachmayer, The Constitution of Austria in International Constitutional Networks: Pluralism,
Dialogues and Diversity, [in:] A. Albi, S. Bardutzky (eds.), National Constitutions in European
and Global Governance: Democracy, Rights, the Rule of Law, Asser Press 2019, pp. 1272-1274.
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than a truly normative one. It has developed over the last 200 years in
response to political change and historic events38.

There are also states which have traditionally had a high culture of
respecting the Constitution. For instance, the Constitution, as a legal
and political instrument, has traditionally been highly esteemed in Fin-
land. The origins of great respect for constitutional enactments can be
traced as far back as the legal-positivist resistance by the Finnish legal
and political elite to the campaigns of “Russification” between 1899 and
1905. During the years of “Russification”, however, Finns fought against
arbitrary Russian interferences in Finland’s domestic legal and political
affairs by advancing a constitutional challenge, essentially founded on
a simple, yet firm claim that all authorities, including those of the Rus-
sian Empire, had to strictly observe Finland’s constitutional enactments
and Finnish law in general in the exercise of their powers. It should
be noted that the current Constitution of Finland (Act No. 731/1999)
entered into force on 1 March 2000, and replaced the earlier Constitution
Act of 1919 and three other enactments enjoying constitutional status3°.

Why do we have such a development in the whole world? Why do
we now speak about the Constitution as not just a legal act, but also as
a value-establishing symbol?

We already touched upon the issue that the society is always in need
of symbols, as they are the key markers in shaping of collective identities.
Hence, it 1s obvious that the symbols are necessary also for shaping the
constitutional system and constitutional identity. When we study the
existing legal systems, it becomes obvious that the Constitutions* and
constitutional values defined therein are the shapers and key markers
of collective constitutional identities. The acting Constitutions, their
essence and wording lead to a conclusion that here we deal with not just
legal texts, but with a complex of values, which make the Constitution
a phenomenon, representing a concrete constitutional idea.

Summarizing the above, it may be stated that the society will always
look for symbols for shaping its constitutional identity, and in case of

38 See J. Gerkrath, The Constitution of Luxembourg in the Context of EU and International Law as
‘Higher Law’, [in:] A. Albi, S. Bardutzky (eds.), National Constitutions in European and Global
Governance: Democracy, Rights, the Rule of Law, Asser Press 2019, p. 222.

39 See T. Ojanen, J. Salminen, Finland: European Integration and International Human Rights Trea-
ties as Sources of Domestic Constitutional Change and Dynamism, [in:] A. Albi, S. Bardutzky
(eds.), National Constitutions in European and Global Governance: Democracy, Rights, the Rule
of Law, Asser Press 2019, pp. 360-361.

40 While speaking about Constitutions in the mentioned context we consider also the uncodi-
fied Constitutions and constitutional values enshrined therein.
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choosing wrong shapers the whole constitutional system and identity
will be distorted. It is obvious that the Constitution is the phenomenon,
representing a concrete constitutional idea and constitutional identity,
and should be the one to be considered as such in a lot of people’s minds
if we intend to have a proper constitutional system and values.

It should be emphasized that during the last centuries the role of the
guarantor of systemic stability has been mainly provided to the Basic
Law of the state — “written” Constitution. The reason is that just the lat-
ter defines the aims, emanating from the integrity of civilizational values
of the concrete society, the basic principles of social existence, prescribes
the main rules of social behavior, the nature of interrelations between an
individual and the state, the order and limits of exercise of the power,
creating by social agreement a necessary environment for the thorough
expression and progress of the creative nature of an individual*l. The
Constitution is a unique attribute of statehood, which expresses the
level and trends of development of not just the world community, but
also a concrete society and the state, the principles and rules, underly-
ing the social relations, order and limits of exercise of power, as well as
the nature of interrelations between an individual and the state. Hence,
“Constitution is a social agreement on the main rules of social existence”*2,
and as such, prescribes the fundamental legal values and principles,
which are typical for the given historical stage of the social society and
are the “kernel”, essence of the relations within the frames of the latter*3.

The above leads to a conclusion that the role of the Constitution can-
not be limited just by the circumstance of regulating the social relations
as a legal act, and its symbolic role should also be paid enough attention.
The significance of the mentioned idea can be viewed also in the course
of the world development of constitutional law.

German former constitutional judge Udo Di Fabio argues that “Ger-
mans are fond of their constitution and value it as a document setting
out the nation’s key values. While written constitutions in many Euro-
pean states are gradually losing significance, great importance is still
afforded to Germany’s Constitutional Court. Its rulings not only carry
great weight, but also provide a sense of national reassurance while also
strengthening Germany’s sense of national identity. The horrors of the

41 See G. Harutyunyan, Constitutional Culture: the Lessons of History and the Challenges of Time,
Yerevan 2017, pp. 20—21.

42 See ibidem, p. 28.

43 See A. Manasyan, Constitutional Stability as an Important Prerequisite for Stable Democracy,
Yerevan 2020, pp. 28-29.
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German past mean national pride no longer feels appropriate as the
basis of a shared German identity. So unlike other, older democracies,
Germany instead relies on its Basic Law to foster such an identity. This
key document, and the Constitutional Court it established, allowed for
an acceptable — even desirable — form of ‘Verfassungspatriotismus’ (con-
stitutional patriotism) to arise, which ensured national cohesion. At the
end of the day, the Basic Law is a valuable, yet abstract catalog of val-
ues, establishing a set of tried-and-tested rules. The real decision-making
occurs elsewhere. Germany’s Basic Law was written to create a tolerant,
European and peaceful country. This 1s where we must now invest our
energy”#4,

Another former judge of the Federal Constitutional Court of Ger-
many emphasized that Germans do like their constitution. In a sense,
they have embraced what political scientist Dolf Sternberger had recom-
mended in the late 1970s as an alternative to other types of affirmative
national feelings that recent history had made unavailable: constitutional
patriotism*.

Despite its originally provisional character, the Basic Law can be
described as one of the most important success stories of German
post-war history. Not only has the Basic Law provided a normative
framework for the effective protection of individual rights and stable
political institutions, but there is also a high degree of identification
among the citizens with its basic values, institutions and procedures —
a civic approach referred to as “constitutional patriotism” (Verfassungspa-
triotismus) by Sternberger and Habermas*®.

It should be emphasized that the most interesting and effective
group of Constitutions are the ones, having both symbolic significance
and a role of a document with a highest legal force. The Latvian Con-
stitution should be emphasized in this context. The role of the Sat-
versme (the Constitution; the Latvian word for the Constitution) in
the Latvian legal order is twofold. First, it has a strong symbolic role. It
was adopted in 1922 and regained de facto force upon the restoration
of independence. The backbone of the Satversme has had only minor

4 See U. Di Fabio, Opinion: The significance of Germany’s Basic Law, https://www.dw.com/en/
opinion-the-significance-of-germanys-basic-law/a-48841328 (3 April 2020).

4 See G. Liibbe-Wolff, The Basic Law — Germany’s constitution — at 70, http://www.german-times.
com/the-basic-law-germanys-constitution-at-70/ (3 April 2020).

4 See D. Grimm et al., European Constitutionalism and the German Basic Law, [in:] A. Alb;j,
S. Bardutzky (eds.), National Constitutions in European and Global Governance: Democracy,

Rights, the Rule of Law, Asser Press 2019, pp. 408—409.
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amendments. However, 1t has been supplemented with several impor-
tant articles. For instance, in 1996, a provision on the Constitutional
Court; in 1998, Chapter 8 which includes human rights and freedoms;
and in 2003, amendments on EU membership were inserted in the
Satversme. Secondly, the Satversme is the fundamental document that
addresses primary institutional and procedural issues*’.

The above leads to a conclusion that the Constitution is not just
a document with a highest legal force, but also a symbol of a concrete
constitutional system, and from this viewpoint the Basic Law has a sym-
bolic significance. Hence, the Constitution should in reality be perceived
by the society as a fundamental document, symbol of the constitutional
system, should create a feeling of the factually existing constitutionalism,
and not of a political declaration accidentally adopted or amended paral-
lel to each political event. The Constitution has a fundamental role from
the aspect of regulating social relations and can’t be used just as a tool
for solving ongoing political problems. The Constitution is a symbol and
not an instrument in the hands of people and the state power, hence, it
should be perceived as such by the latter.

Constitutional Symbolism, Constitutional Policy
and Democratic Ethics

The symbolic significance of the Constitution makes it clear that
constitutional policy in any state should be established and implemented
in a manner, obviously demonstrating an attitude towards the Constitu-
tion, in the frames of which it is considered as a symbol of a concrete
constitutional system.

As mentioned above the most important circumstance in this con-
text 1s to never transform the Constitution (directly or indirectly) from
a symbol to an instrument in the hands of both the people and the state
power. No matter when and by whom the Constitution was enacted or
amended, our attitude toward the Constitution should be an attitude
toward a symbol itself and not toward political circumstances and politi-
cal forces. Hence, the whole constitutional policy of the state should be
based on the discussed essential idea.

47 See K. Krtima, S. Statkus, The Constitution of Latvia — A Bridge Between Traditions and Moder-
nity, [in:] A. Albi, S. Bardutzky (eds.), National Constitutions in European and Global Gover-
nance: Democracy, Rights, the Rule of Law, Asser Press 2019, pp. 951-953.
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This 1s the reason that in our opinion, in order to guarantee the
value-establishing significance of the Constitution it should be endowed
with a twofold value — symbolic role; and role of the legal act with a high-
est legal force, regulating concrete relations.

Noting the above, we consider necessary to discuss the issue how
the constitutional developments should be implemented in order to
ensure and maintain the symbolic significance of the Constitution in
the context of this. Otherwise, what kind of constitutional policy for
constitutional developments should we adopt in order to demonstrate
our attitude towards the Constitution as a symbol?

The first issue we are going to discuss in the mentioned context 1s
the interrelations between the frequency of constitutional replacements
or amendments and constitutional symbolism. The main question, aris-
ing in the mentioned context, i1s whether the frequent constitutional
replacements or amendments endanger constitutional symbolism and
the perception of the Constitution as a symbol or there 1s no direct
connection between these two phenomena.

With this regard we consider necessary to analyze the frequency of
constitutional replacements and amendments in various states, regions
and the factors, underlying them.

It should be noted that a very important group of value-establishing
Constitutions are, so called, “Constitutions born from the Resistance”,
the clear intent of which is to deny and overcome some concrete “val-
ues” (or anti-values), for instance, the anti-values that had characterized
the Fascist (or, totalitarian) era. The German, Italian, French, Spanish,
Greece Constitutions are included in the mentioned group*®. In such
countries the amendment of the Constitution is considered to be a risk
for a democratic regime. In Spain, for instance, which has undergone just
two constitutional amendments since 1978, for a long time, the amend-
ment of the Constitution was regarded as a “taboo” since the priority
was to secure the stability of the democratic system. The fear was that
any attempts to modify the Constitution would put the achievements of
the democratic regime at risk, and the shadow of the dictatorship still
loomed large®. At the same time, the Constitution has been develop-

48 See G. Martinico et al., The Constitution of Italy: Axiological Continuity Between the Domestic
and International Levels of Governance? [in:] A. Albi, S. Bardutzky (eds.), National Constitu-
tions in European and Global Governance: Democracy, Rights, the Rule of Law, Asser Press 2019,
pp. 494-495.

49 See J. S. Mullor, A. T. Pérez, The Constitution of Spain: The Challenges for the Constitutional
Order Under European and Global Governance, [in:] A. Albi, S. Bardutzky (eds.), National
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ing via other means different from textual amendments, for instance,
interpretation’.

It should be emphasized that with regard to the mentioned Consti-
tutions we speak just about constitutional amendments and not con-
stitutional replacement. Otherwise, the discussed Constitutions were
enacted decades ago (Basic Law of Germany in 1949, Constitution of
Spain in 1978, Constitution of Italy in 1948, Constitution of Greece
in 1975, Constitution of France in 1958), have not been replaced yet,
but developed via textual amendments or constitutional interpretation.

As mentioned above, 1922 Latvian Constitution regained its force in
the beginning of 90s, hasn’t been replaced yet, and its backbone has also
had just some amendments.

1787 US Constitution hasn’t been replaced either and has been sub-
ject just to 27 textual amendments during more than 200 years of its
application’!.

What about textual constitutional amendments, it should be noted
that, for instance, there has been just one amendment in the Constitu-
tion of Romania of 1991 in 2003 during 27 years of its effect. The issue
of the necessity of the second amendment was raised after the political
crisis of 2012, public discussions started in 201332, The constitutional
referenda on the mentioned issue would take place in 2015, but the gov-
ernment, which initiated it, resigned. In the result the referenda didn’t
take place. The Constitution of the Republic of Belarus of 1994 was
subject to amendments just 2 times during 24 years of its force. First
amendments were made in the constitutional text just two years after
the adoption of the Constitution — in 1996. By the way, the amendments
were so essential that literature very often emphasizes existence of two
different Belarus constitutions — 1994 and 1996 Constitutions. In the
result of the noted amendments the system of separation and balance
of powers was changed, the authorities of the President of the Republic
were essentially widened, bicameral parliament was established, Presi-
dent was granted with authorities to dissolve the parliament, to adopt

Constitutions in European and Global Governance: Democracy, Rights, the Rule of Law, Asser
Press 2019, pp. 544-545.

50 See D. Oliver, C. Fusaro (eds.), How Constitutions Change (A Comparative Study), Oxford and
Portland, Oregon 2011, pp. 282-283.

51 Tt should be noted that there are various disputes with regard to the last amendment, as
there is a view that the mentioned amendment hasn’t been ratified in a prescribed manner.

52 See M. Enache, The Constitutional Reform in Romania, «US-China Law Review» 2015,
no. 12 (8), pp. 633-646.
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decrees with the force of law, etc.?3. In conditions of the political conflict
between the President and the Parliament during that period the political
reasons for the mentioned constitutional amendments were obvious®.
The political context of the second constitutional amendment was also
obvious, when in 2004 the prohibition of holding office of the President
of the Republic by the same person more than two times was abol-
ished from the Constitution. We consider that in case of the Republic
of Belarus the reason for the durable unchangeable constitutional text
1s not the authority of the Constitution, but the political situation in
the state and various social and economic factors, emanating from this.
The Constitution of Columbia of 1886 was replaced just in 1991, being
in force for 105 years. Nevertheless, the main reason for this was not its
authority, but unsuccessful attempts to convene constituent assembly,
which were simultaneously accompanied by severe criticism of the main
ideas of the Constitution.

In addition it should also be noted that in some cases the differences
in the frequency of constitutional amendments are just prima facie condi-
tioned by concrete objective circumstances. For instance, in states, where
constitutional amendments may be done mainly via referenda, usually
one general package of necessary amendments 1s developed and constitu-
tional reform is implemented in the form of one package, including the
whole constitutional text. For instance, the Constitution of the Republic of
Armenia of 1995, in which amendments were possible just via referenda,
was subject to textual amendments two times — in 2005 and 2015. In both
cases amendments were presented in the form of one unified package,
including the whole constitutional text. The same is applicable in the case
of 1991 Constitution of Romania, which was amended once — in 2003.

Meanwhile, in the states, where the Constitution may be amended
also by the Parliament, the amendments are, as a rule, made, depending
on the necessity in each concrete sphere, independently for each issue. In
these cases, as a rule, there is no unified general package, including the
whole constitutional text, and from the first glance there is an impres-
sion that in these states amendments are more frequent.

For instance, according to Article 138 of the Constitution of the
Republic of Croatia a decision to amend the Constitution shall be made

53 See JI. JleBckas, Koncmumyyuonnnoe paseumue Pecnybnuxu benapyco [L. Levskaya, Consti-
tutional Development of the Republic of Belarus], http://mogilev-region.gov.by/files/konstitu-
cionnnoe_razvitie_respubliki_belarus.doc (16.06.2018).

54 See Human Rights Watch Recommendations, https://www.hrw.org/reports/1999/belarus/
Belrus99-04.htm (16.06.2018).
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by a two-thirds majority of all the members of the Croatian Parliament.
1990 Constitution of the Republic of Croatia was amended in 1997,
2000, 2001, 2010, and once — in 2013 — there was an amendment in the
constitutional text by civil initiative3®. There were two amendments in
1996, an amendment in 2002, two amendments in 2003, an amendment
in 2004, and an amendment in 2006 in 1992 Constitution of the Republic
of Lithuania. According to Article 148 of the Constitution of Lithuania
amendments to the Constitution, except Article 1, Chapters 1 and 14
(which can be amended just via a referenda), must be considered and
voted at the Seimas twice by not less than 2/3 of all the Members of the
Seimas vote in favor thereof?°. 1993 Constitution of the Czech Republic
was amended in 1997, 2000, 2001 (twice), 2002, 2009, 2012, 201357,

It should be noted that all the presented amendments concerned
concrete separate issues and not the general logic and the whole text
of the Constitution. For instance, 2009 constitutional amendments in
Czech Republic concerned definition of possibility of self-dissolution of
the Chamber of Deputies, 2002 constitutional amendments in Lithuania
concerned the right to local self-governance, etc.

With regard to the above it should also be noted that in several
states the Constitutions develop not so much via textual constitutional
amendments, as via other means of constitutional developments, for
instance, interpretation. 1787 US Constitution, for instance, during more
than 200 years of its application has been subject just to 27 textual
amendments. According to Article 5 of the US Constitution the Con-
gress, whenever two thirds of both Houses shall deem it necessary, shall
propose Amendments to the Constitution, or, on the Application of the
Legislatures of two thirds of the several States, shall call a Convention
for proposing Amendments, which, in either Case, shall be valid to all
Intents and Purposes, as Part of the Constitution, when ratified by the
Legislatures of three fourths of the several States, or by Conventions in
three fourths thereof, as the one or the other Mode of Ratification may
be proposed by the Congress. This is the reason why the US Constitu-
tion is considered to be one of the most rigid constitutions in the world,

55 See 1990 Constitution of the Republic of Croatia, https://www.usud.hr/sites/default/files/
dokumenti/The consolidated text of the Constitution_of the Republic_of Croatia as
of 15 January 2014.pdf (16.06.2018).

56 See 1992 Constitution of the Republic of Lithuania, http://www.Irkt.lt/en/about-the-court/
legal-information/the-constitution/192 (16.06.2018).

57 See 1993 Constitution of the Czech Republic, http://www.psp.cz/en/docs/ laws/constitu-
tion.html (16.06.2018).
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which 1s very difficult to textually amend. At the same time, notwith-
standing the small number of textual amendments, the US Constitution
has been subject to various changes during its application, continuously
developing via interpretation?®.

Various research show that in general, Constitutions doesn’t stay
in force for a long period of time. Their average period of application
has been 17 years since 1789. Half of the constitutions usually stay in
force for 18 years and just 19% — for 50 years. There are rather many
constitutions with very short period of application: 7% of them don’t
stay unchangeable even till the second year of application. The average
period of effect of the Basic Law in Latin American and African states
1s correspondingly 12.4 and 10.2 years, and this is in conditions when
almost 15% of constitutions of the mentioned regions are abolished dur-
ing the first year of their effect. Constitutions of Western European and
Asian states act correspondingly 32 and 19 years. It should also be noted
that the average period of effect of constitutions during the last 200 years
hasn’t increased, but vice versa — decreased. Till the first World War 1t
was 21 years, whereas after that it became 12 years>°.

The frequency of constitutional amendments after 1991 is also inter-
esting. For instance, in 1991-2014 two constitutions were adopted and
three constitutional amendments were made in Albania, one Constitu-
tion was adopted, two constitutional amendments were made in Belarus,
one Constitution was adopted and one constitutonal amendment was
made in Bosnia and Herzegovina, one Constitution was adopted and
four constitutional amendments were made in Croatia, one Constitution
was adopted and seven constitutional amendments were made in Czech
Republic, one Constitution was adopted and five constitutional amend-
ments were made in Lithuania, one Constitution was adopted and eight
constitutional amendments were made in Moldova, one Constitution
was adopted and five constitutional amendments were made in the Rus-
sian Federation, one Constitution was adopted and one constitutional
amendment was made in Romania, etc.%0.

58 See J. M. Balkin, Constitutional Interpretation and Change in the United States: The Official and
the Unofficial, http://juspoliticum.com/article/Constitutional-Interpretation-and-Change-in-
the-United-States-The-Official-and-the-Unofficial-1088.html (16.06.2018).

59 See T. Ginsburg et al., The Lifespan of Written Constitutions/ American Law & Economics Associa-
tion Annual Meetings, http://law.bepress.com/cgi/viewcontent.cgi?article= 1934&context=alea
(15.04.2016).

60 See T. Ginsburg et al., Chronology of Constitutional Events, Version 1.2, [in:] Comparative Con-
stitutions Project, http://comparativeconstitutionsproject.org/ download-data/ (16.06.2018),
Q.. <wpnipniiywb, <. Uwpguub, (. Sunpgyub, Uwhdwtwnpujutingeggnid. Whunnpnydw,
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The above leads to a conclusion that the frequency of constitutional
amendments 1s different in various constitutional systems. Notwith-
standing the average sociological data, there is no general approach and
model with regard to this, noting various factors, conditioning the fre-
quency of the discussed amendments.

At the same time, in our opinion, the same cannot be stated with
regard to constitutional replacements. There is a wide number of states,
in which the old Constitutions, notwithstanding various amendments,
haven’t been replaced for a long time or even till now. For instance,
the US Constitution (1787), the Danish Constitution (1849), the Con-
stitution of Luxembourg (1868), the Constitution of Malta (1964), the
German Basic Law (1949), the Italian Constitution (1948), the Spanish
Constitution (1978), the Portuguese Constitution (1976), the Constitu-
tion of Greece (1975), the Constitution of Latvia (1922), the Constitu-
tion of France (1958), the Belgian Constitution (1830), the Constitution
of Austria (1920), the Constitution of Ireland (1937), the Finnish Con-
stitution Act of 1919 and three other enactments enjoying constitutional
status were replaced by the Constitution of Finland entered into force
on 2000, the Constitution of Columbia of 1886 was replaced just in
1991, etc.

Even if we study the constitutional developments of Post-Soviet
states or Former Soviet bloc states, it 1s obvious that their vast majority
adopted new Constitutions, but the further developments have gone in
the direction of making constitutional amendments and not constitu-
tional replacements in the majority of cases.

In our opinion, this is one of the most important preconditions for
ensuring the symbolic significance of the Constitution. It is emphasized
in literature that symbols are about sense making. We generate and
make use of symbols in order to orient ourselves, cognitively as well as
emotionally. They are a part of our culture and psychology, constituting
a socially constructed filter which mediates between the social condi-
tions of life and sensuous-emotional psychic structures®!. Hence, it is
obvious that in case we are continuously replacing one phenomenon
with the other or changing its fundamental characteristics, it 1s impos-

Wuwunhuwpliwb b jupwdwpdwb fulinhpbtip, Gplowb, Quiiquly 2017, pp. 16-19 [G. Haru-
tyunyan H. Sargsyan, R. Gevorgyan, Constitutionalism: Issues of Diagnostics, Monitoring and Admin-
istration, Yerevan 2017].

61 See G. Ger et al., Symbolic Meanings of High and Low Impact Consumption in Different Cultures,
https://www.lancaster.ac.uk/fass/projects/esf/symbolicmeaning. htm?fbclid =IwAR30EWaY
OCn3s]pMaKCWiqjP_jcC-6EEsunBjb5kd5ZjrSaS-xTRr1010a8 (7.04.2020).
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sible to consider the phenomenon as a symbol, establish and maintain
its symbolic significance. Moreover, the political and constitutional his-
tory of all the states, which perceive the Constitution not just as a legal
document with highest legal force, but endow it also with a symbolic,
historical significance, shows that these states, as a rule, don’t replace
the Constitution for decades, even for centuries. This 1s important also
because of the fact that in order to have a development of a system
accumulative connections between the past and the future should be
ensured. Having this as a basis and noting the i1deological significance
of constitutional preambles, majority of states even doesn’t amend the
preamble of the Constitution.

There are almost no states, which prescribe special regulations on
amendment or unchangeability of the constitutional preamble®. The
Republic of Serbia can be mentioned among the states studied by us, the
Constitution of which prescribes special regulations on the amendment
of the preamble. Article 203 of the Serbian Constitution, particularly,
states that the National Assembly shall be obliged to put forward the
act on amending the Constitution in the republic referendum to have it
endorsed, in cases when the amendment of the Constitution pertains to
the preamble of the Constitution, principles of the Constitution, human
and minority rights and freedoms, the system of authority, proclamation
the state of war and emergency, derogation from human and minority
rights in the state of emergency or war or the proceedings of amending
the Constitution®.

Preambles differ from the viewpoint of their content. Researchers
emphasize 15 constitutional preambles, which contain just a solemn
text without any intrinsic meaning, for instance, preambles of Constitu-
tions of Greece, Monaco, LLebanon, Lichtenstein. At the same time, the
majority of constitutional preambles have more concrete content, and, as
a rule, contain information on the following main elements: goals, values,
history, national identity, God and religion, references to other acts®.

62 See European Commission for Democracy through Law (Venice Commission),
CDL-DEM (2008)002add, Constitutional Provisions for Amending the Constitution: Limits to Con-
stitutional Amendments (Strasbourg, 9 October 2008), http://www.venice.coe.int/webforms/
documents/default.aspx?pdffile=CDL-DEM (2008)002add-e (16.06.2018).

63 See Constitution of the Republic of Serbia, http://www.ustavni.sud.rs/ page/view/en-GB/
235-100028/constitution (16.06.2018).

64 See V. Kutlesic, https://constitutional-change.com/preambles-of-constitutions-a-compara-
tive-study-of-194-current-constitutions/ (16.06.2018), O. ]J. Frosini, Constitutional Preambles
at a Crossroads between Politics and Law (Titanlito S.p.A. Dogana (Repubblica di San Marino
2012), p. 47.
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It 1s considerable that in international practice there are cases of
amendments of constitutional preambles just in separate exceptional
situations. As an example, the amendment made in the preamble of the
Latvian Constitution can be mentioned®. It should be noted that the
Constitution adopted in 1922 and restored in 1993 is now in force in
the Republic of Latvia. The preamble of the Constitution of India was
also amended in 1976, when words “socialist” and “secular” were added
between the words “sovereign” and “democratic”. The preamble of 1958
French Constitution was also amended, when a reference was added in
it to the rights and duties as defined in the Charter for the Environment
of 20046,

Summing up the above, it should be noted that it is impossible to
ensure the symbolic role of the Constitution in case of frequent replace-
ments of the latter.

What about the amendments in the constitutional text, it should
be noted that the circumstance that the reality continuously changes
and develops 1s beyond any doubt. Hence, the mechanisms intended
for regulation of social relations, firstly, the Constitution, should be able
to adequately react to the mentioned progress of social relations. This
1s the reason that the idea of not static, but dynamic stability underlies
constitutional stability, presupposing ability to react to developing social
relations and their conditions. Hence, in order to be stable the Consti-
tution, inter alia, should be able to develop. Just in these conditions it
can be a “living document” and an initial regulator of social relations.
Otherwise it will turn into a “died legal act”, just a documental solution,
acting independently from the factual relations, which in reality isn’t able
to implement its functions and regulate social relations®’.

Therefore, it 1s obvious that constitutional development 1s unavoid-
able, 1s necessary also for constitutional stability, at the same time, is
important for maintaining the symbolic role of the Constitution.

65 See Constitution of the Republic of Latvia, http://www.satv.tiesa.gov.lv/ en/2016/02/04/the-con-
stitution-of-the-republic-of-latvia/ (16.06.2018).

66 See Constitution of the French Republic, https://www.constituteproject.org/constitution/
France 2008.pdf?’lang=en (16.06.2018).

07 See A. Manacsit, Pazeumue Koncmumyyuu Pecnyonuxu Apmenus kax 6axcHetiuias npeonoculika
VKPenieHus apmMaHCKo2o KoOHcmumyyuonanuzma, «CpaBHUTEIBHOE KOHCTHTYLHOHHOE 0003pe-
Hue» 2012, no. 3 (88) [A. Manasyan, Development of the Constitution as an Important Prereq-
uisite for Strengthening the Armenian Constitutionalism, «Comparative Constitutional Review»

2012, no. 3 (88)], p. 141.

SP Vol. 61 / STUDIA | ANALIZY 179



ANAHIT MANASYAN, TARON SIMONYAN

Hence, the main issue in this context 1s how constitutional develop-
ment should be implemented in order not to distort the symbolic role
of the Constitution.

Firstly, as mentioned above, the term “stability of the Constitution”
presupposes a possibility of changes, but such changes, within the frames
of which the main quality of the system, the “core” of the Constitution
1s held. The reason 1s that each system has a concrete integrative qual-
ity, which forms the mentioned whole system and the initial condition,
from which the transition to new positions takes place. Hence, in case of
the absence of the noted features the object ceases to be the mentioned
concrete system, in which conditions there 1s also no possibility to speak
about its stability and development. Analogically, constitutional stabil-
ity also presupposes that the main rules and values of social existence
cannot be subject to fundamental changes, as the latter will lead to the
distortion of constitutionalism.

In this regard Article 203 of the Constitution of the Republic of
Armenia can be noted, according to which Articles 1, 2, 3 and 203 of
the Constitution shall not be subject to amendment. Therefore, con-
stitutional legislator considers these provisions as the basis for social
relations and the fundamental elements, constituting the constitutional
identity of the concrete constitutional system, hence also, prohibiting
their amendment.

Secondly, it should be noted that while analyzing the issues of con-
stitutional developments legal literature more often speaks about mak-
ing amendments in the constitutional text. Whereas, it 1s not necessary
that the change 1s made within the frames of the text in order to be
considered as a development, and it can also concern the perception of
the norm. Hence, making amendments in the text of the Constitution
isn't the only way and can’t effectively ensure the proper constitutional
development. There are also alternative ways for developing the Funda-
mental Law and the official interpretation of the Constitution 1s one of
these important techniques®. Hence, it is important to combine the pos-
sibilities of all the ways for constitutional developments and effectively
balance them while developing the Constitution.

Thirdly, as shown above, the Constitution should be able to adapt to
changing social relations. Besides, notwithstanding the presented average
sociological data with regard to the frequency of constitutional amend-

68 See A. Manasyan, Constitutional Stability as an Important Prerequisite for Stable Democracy,

Yerevan 2020, pp. 101-107.
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ments, the latter 1s different in various constitutional systems, there 1s
no general approach and model with regard to this, noting various fac-
tors, conditioning the frequency of the discussed amendments.

Hence, in our opinion, it 1s not expedient to consider a concrete
time period, in the frames of which the constitutional text should be
untouched, in order to preserve the symbolic role of the Constitution.
For instance, Article 110 of the Constitution of Greece prescribes that
revision of the Constitution is not permitted before the lapse of five
years from the completion of the previous revision®.

At the same time, the presented analysis shows that too frequent
constitutional amendments can also distort constitutional stability and
the symbolic role of the Constitution. The European Commission for
Democracy Through Law (Venice Commission) has continuously stated
regarding the discussed issue that too frequent changes of the Consti-
tution have negative impact from the viewpoint of constitutional and
political stability’0. Moreover, the Commission regrettably emphasized
on the constitutional amendments in Croatia that during a very short
timeframe’! the Constitution was amended two times, not giving an
opportunity to use the possibilities provided by the first amendment?2.

Therefore, the main point here should be the following: the Constitu-
tion should be able to adapt to changing social relations; too frequent
constitutional amendments can endanger constitutional stability and
constitutional symbolism; a proper balance should always be found in
each concrete situation between the need of a constitutional develop-
ment and the values, underlying constitutional stability and symbol-
1sm; a proper balance should always be found in each concrete situation
between various ways of constitutional development and they should be
effectively combined.

Fourthly, in our opinion, the Constitution should not be subject to
amendment parallel to every change of political situation of the state or
formation of a new political majority merely conditioned by the men-

69 See Constitution of Greece, mhttps://www.hellenicparliament.gr/UserFiles/f3¢70a23-7696-
49db-9148-f24dce6a27¢8/001-156%20aggliko. pdf (16.06.2018).

70 See European Commission for Democracy through Law (Venice Commission),
CDL-AD(2010)001, Report on Constitutional Amendment (Venice, 11-12 December 2009),
http://www.venice.coe.int/docs/2010/CDL-AD%282010%29001-e.pdf (20.01.2018).

71 The point is on 2000 and 2001 constitutional amendments.

72 See European Commission for Democracy through Law (Venice Commission),
CDL-PI(2015)023, Compilation of Venice Commission Opinions concerning Constitutional Provi-
sions for Amending the Constitution (Strasbourg, 22 December 2015), http://www.venice.coe.
int/webforms/documents/?pdf=CDL-PI1(2015)023-e (16.06.2018).
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tioned changes. The Constitution has a fundamental role from the aspect
of regulating social relations and can't be used just as a tool for solving
ongoing political problems. The Constitution is not just a document
with a highest legal force, but also a symbol of a concrete constitutional
system, and from this viewpoint the Basic Law has a symbolic signifi-
cance. Hence, the Constitution should in reality be perceived by the
soclety as a fundamental document, symbol of the constitutional system,
should create a feeling of the factually existing constitutionalism, and
not of a political declaration accidentally adopted or amended parallel
to each political event. Hence, the frequency of constitutional amend-
ments can't be conditioned just by the balance of political forces and
its mathematical calculation. The ways of constitutional amendments
and the process of their realization should form such a public percep-
tion that the Constitution is a stable document, symbol of a concrete
constitutional system and cannot be amended just based on the political
will of the political majority of the day. The opposite situation can make
the proper realization of constitutional norms impossible and lead to
the distortion of values, underlying constitutional stability, as well as of
such values typical for the Rule-of-Law State, as predictability and legal
certainty, excluding also the perception of the Constitution as a symbol
of a concrete constitutional system. It should also be noted that in all the
situations, when political elites have been trying to use the Constitution
with the aim to gain political dominance, the final result has been the
paradox “Constitution without constitutionalism”.

Conclusions

Summarizing the above, we need to understand that contemporary
socleties face unpredictable and unforeseen changes and challenges
that sometimes shake the very foundations and the essence of common
human life. The social norms (law, morality, etc.), which are the gluons
of human coexistence in the same system or nets, sometimes are forced
to resist the accelerating nature of social changes, and they cannot resist
them separately. Moreover, it 1s very dangerous for them to resist sepa-
rately, as they will do it at the expense of the other system of rules, which
will lead not to the cooperation of social norms but to contradictions and
thus — to negative synergy.

That 1s why the new reality make them find the equilibrium of inter-
actions with each other and with the social environment in the condi-
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tion of constant and accelerating changes. When they find the posi-
tive synergy of interactions with a clear vision to the admired future of
social coexistence they appear to set an ‘ethical state’. This focal point
of optimal interactions between law, morality and political will is able to
stipulate the attractor, a symbol of the admired developments for that
very society. And when that attractor is able to express itself as a symbol
of bridge of the past, present and the future of the society and a nation,
a connecting expression of law, morality and politics, it expresses itself
via the constitution.

Moreover, it should be noted that the society will always look for
symbols for shaping its constitutional identity, and in case of choos-
ing wrong shapers the whole constitutional system and identity will be
distorted. It 1s obvious that the Constitution is the phenomenon, rep-
resenting a concrete constitutional idea and constitutional identity, and
should be the one to be considered as such in a lot of people’s minds if
we intend to have a proper constitutional system and values. Hence, the
Constitution 1s not just a document with a highest legal force, but also
a symbol of a concrete constitutional system, and from this viewpoint
the Basic Law has a symbolic significance.

The mentioned significance of the Constitution makes it clear that
constitutional policy in any state should be established and implemented
in a manner, obviously demonstrating an attitude towards the Constitu-
tion, in the frames of which it is considered as a symbol of a concrete
constitutional system. The most important circumstance in this con-
text 1s to never transform the Constitution (directly or indirectly) from
a symbol to an instrument in the hands of both the people and the state
power and the whole constitutional policy of the state should be based
on the discussed essential 1dea.

In our opinion, it 1s impossible to ensure the symbolic role of the
Constitution in case of frequent replacements of the latter. It is obvi-
ous that in case we are continuously replacing one phenomenon with
the other or changing its fundamental characteristics, it 1s impossible
to consider the phenomenon as a symbol, establish and maintain its
symbolic significance.

At the same time, the Constitution should be able to adapt to chang-
ing social relations. Hence, here we should be based on the following
essential 1deas: too frequent constitutional amendments can endanger
constitutional stability and constitutional symbolism; a proper balance
should always be found in each concrete situation between the need of
a constitutional development and the values, underlying constitutional
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stability and symbolism; a proper balance should always be found in each
concrete situation between various ways of constitutional development
and they should be effectively combined.

Moreover, the Constitution should not be subject to amendment par-
allel to every change of political situation of the state or formation of
a new political majority merely conditioned by the mentioned changes.
The Constitution has a fundamental role from the aspect of regulating
social relations, has symbolic significance and can’t be used just as a tool
for solving ongoing political problems.
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Abstract: Turkey has adopted the presidential system over parliamentarism in 2018 with
the promise that the new system would bring more stability, democracy, and economic
growth. As being the most recent country which changed its government system through
a referendum to presidentialism, Turkey constitutes a very important example to be analyzed
in order to see the effects of it after a long-adopted parliamentary period in the 215t century.
This paper compares the basic features of democracy as well as the democratic presidential
systems with the example of Turkey and aims at finding out if the presidentialism has
performed well and if not, why, in the light of examples and chosen indicators. Findings
of this study suggest that presidential system led to a “consolidation of power” which in its
nature is anti-democratic. Analysis of certain indicators show that presidentialism did not
perform well in Turkey on democratic, political as well as economic fronts.

Introduction

Even though 1t 1s not possible to define democracy in a universally-
-accepted nature, Schmitter and Karl state that it is a system where the
elected representatives of a society rule and in return they are accountable
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for the actions they take!. This understanding contrasts with the narrower
definition of it which is demonstrated by Huntington as being “a proce-
dure when the people elect their rulers in competitive elections”?. Since
the existence of the “competitive elections” does not guarantee fairness
and a democratic outcome in each case, expansion of the definition with
the following conditions that can be regarded as fundamental prerequi-
sites for a system to be recognized as being a democracy is needed: fair
elections, universal suffrage, protection of liberties and separation of pow-
ers3. Morlino claims that a “good democracy” is the one which satisties all
of the citizens of a given country (equality), ensures liberty, provides the
people with the competences to hold the elected officials accountable for
their actions and respects the rule of law and the rights of its citizens*.
Neubauer also adds that two conditions must be present in democra-
cies, that are: the wide-communication of different competing groups in
order to prevent majoritarianism where the opinions of the winner groups
are enforced, and compliance in order to prevent the losing party from
opting-out from the decision-making processes of states®.

Democratic governmental systems can be divided into three sub-cat-
egories: presidential, parliamentary and semi-presidential systems®.
Lijphart, when 1t comes to the distinction of the first two suggests that
in presidential systems the president serves for a fixed term without any
interference (if no impeachment is motioned), is elected directly by the
people (or through an electoral body) and is responsible for the execu-
tion all by him/herself whereas in parliamentary systems the government
1s bounded by the confidence of the legislative body, is born from within
the legislature, and therefore is selected by the elected and, the execu-
tive body is comprised of the cabinet”. Even though this paper is not
concerned about the semi-presidential systems, a brief explanation about
them can be regarded as follows: the president in a semi-presidential sys-

1P C. Schmitter, T. L. Karl, What Democracy is... and is not, «Journal of Democracy» 1991,
vol. 2, no. 3, p. 76.

2 8. P Huntington, The Third Wave: Democratization in the Late Twentieth Century, Oklahoma
1991, p. 6.

3 S. Mainwaring, Presidentialism, Multipartism, and Democracy: The Difficult Combination, «Com-
parative Political Studies» 1993, vol. 26, no. 2, p. 201.

4 L. Morlino, What is a ‘Good’ Democracy?, «Democratization» 2004, vol. 11, no. 5, p. 12.

5 D. E. Neubauer, Some Conditions of Democracy, «<I'he American Political Science Review»
1967, vol. 61, no. 4, p. 1002.

6 B. Yavuz, Tiirkiye’ de Yargr Bagimsizhgi ve Tarafsizh@, Ankara 2012, p. 15.

7 A. Lijphart, Parliamentary versus Presidential Government, Oxford 1992, pp. 2-3; Patterns of
Democracy: Government Forms and Performance in Thirty-Six Countries, New Haven 2012, p. 17.
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tem also 1s the head of the state and 1s directly (or indirectly like in the
example of presidentialism) elected by the people, 1s not the sole actor
in executive competences and shares power with a prime minister, is
not dependent on the parliament but needs to work in harmony with it.
The cabinet 1s also independent from the president and only responsible
to the parliament and the dual power structure exists not to block any
processes but to compose a balancing mechanism8. Features of both of
the systems have advantages as well as disadvantages among each other
for which it is not possible to state that one of them decisively prevails
over the other one. However, a comparative analysis can be conducted
to be able to understand the nature of them.

In order to understand the pre-2018 era and the democratic backslid-
ing in Turkey, certain events should be mentioned that are the “Gezi Park
Protests, the coup of 2016 and the state of emergency declared right
after”. Though it is hard to pinpoint when exactly the anti-democratic
practices had started in Turkey, those mentioned events had clearly
shown that Turkey was in the direction of becoming a non-democratic
country. Gezi Park Protests in 2013 showed a considerable amount of
unsatisfied Turkish people who wanted their voices to be heard. Even
though they started as a protest against the decision of the government
to start a construction at the location of a park, it quickly turned into
a mass-gathering in which people also showed their discontent with
the governmental interference into people’s lives, freedom of speech
and media®. The naming and shaming by the (then) prime minister,
Mr. Erdogan, with his discriminative narrative and the police reaction
showed that a fundamental as well as a constitutional right of citizens
that 1s freedom of assembly was at stake. After the coup in 2016, the
government had declared a state of emergency which lasted for two years
during which the country was governed by decree-laws!?. The backslid-
ing however had been formally institutionalized when the presidential
system was adopted in 2018. The pro-presidentialists claimed that the
new system would bring more stability, increase the quality of democracy
and lead to economic prosperity. 2018 also marks as the year when the

8 A. Siaroff, Comparative Presidencies: The Inadequacy of the Presidential, Semi-presidential and
Parliamentary Distinction, «European Journal of Political Research» 2003, vol. 42, no. 3,
pp. 290-291.

9 K. Kirisggi, A. Sloat, The Rise and Fall of Liberal Democracy in Turkey: Implications for the West,
2019, p. 2, https://www.brookings.edu/wp-content/uploads/2019/02/FP_20190226_turkey
kirisci_sloat.pdf (15.07.2021).

10 Z. Yilmaz, Erdogan’s Presidential Regime and Strategic Legalism: Turkish Democracy in the Tuwilight
Zone, «Southeast European and Black Sea Studies» 2020, vol. 20, no. 2, pp. 265-266.
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Freedom House has defined the status of Turkey to “not free” for the
first time since it started reporting in 199911,

There are many publications regarding the possible effects and the
applicability of the presidential system in Turkey, however, the true
results upon adoption of the presidential system are not yet properly
shown. The main objective of this paper is to show the effects of the
presidential system practiced in Turkey and how they differ from the
initial projections as well as the standard norms of democracy and demo-
cratic presidentialism. This paper hypothesizes that democracy in Turkey
effectively came to an end because of the very nature of the new system
and 1t proved poorly over the span of two years upon its adoption. In
order to prove my hypothesis, the questions I answer in this paper are
as follows:

1. What are the basic features of democratic presidentialism;

2. What are the differences between presidentialism and parliamen-
tarism;

3. What are the advantages and disadvantages of presidentialism;

4. What were the main motives for Turkish authorities to introduce

a presidential system in Turkey, and:

5. How did the presidentialism perform in Turkey in the light of exem-
plary practices and certain indicators.

Research methods used in this paper include content analysis, com-
parative analysis, process tracing, and case study.

“The” Presidential System

Separation of powers is respected in presidential systems at the strict-
est level and in a more moderate way in parliamentary systems because,
in presidential systems, the president is elected by the people separately
from the legislators and charged with executing the state affairs whereas
in parliamentary systems the executive organ derives from within the leg-
1slature by forming a cabinet!?. The separation of powers in parliamentary
systems, often called as “soft separation of powers” defines the cooperation
between the three organs and suggests a mutuality. The president in the
presidential systems is the head of the state alongside with being the head

11 Turkey | Freedom House, https://freedomhouse.org/country/turkey/freedom-world/2018
(2.02.2021).

12 G, E. Tosun, T. Tosun, Tiirkiye'nin Siyasal Istikrar Arayigi: Bagkanhk ve Yar: Bagkanhk Sistem-
leri, Istanbul 1999, p. 57.
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of the executive organ and is not responsible to the parliament or senate
for the actions he or she is taking, making the him/her only responsible
to the citizens!3. Also in presidential systems, the term of office is usually
defined and limited in order to prevent the president from turning into
an autocrat by maximizing his/her power. The president can only be dis-
missed from the office through impeachment upon serious charges which
1s not a regularly-occurring incident. The president can veto laws 1ssued
by the parliament in order to be negotiated again to either modity them
or reach a higher number of supporters and the ministers appointed by
the president are only accountable for their actions to him/her without the
consent of the legislative branch, therefore there is no vote of confidence
sought in order to form a government in presidential systems!*.

Unlike having independent legislative and executive organs, parlia-
mentarism refers to a mutual dependence theory on two main accounts:
cabinet of the prime minister should be able to secure a majority of
confidence by other parliament members, and the parliament can put
an end to the existence of the government and call for early elections.
Also, Montesquieuan understanding of the rigid separation of powers
gives its place to a softer form in parliamentary systems!s. In addition
to given features, the president in a parliamentary system oversees the
works of the government which turns the system into a dualistic one.
Under parliamentarism, the executors are not being directly elected by
the people and can take an active part in both the execution and in the
works of the parliament!®.

Presidential systems are often praised for their advantages on their
four distinctive features, that are: the head of the executive body, as
well as the state 1s being directly chosen by the people, separation of
powers 1s ensured and applied more decisively, actions taken on state
affairs constitute quicker nature and system is more stable than the
other democratic ones!”. Probably the biggest importance attributed to

13 K. Gozler, Tiirk Anayasa Hukukuna Girig, Bursa 2010, p. 95.

4 S. Abdukadirov, The Failure of Presidentialism in Central Asia, «Asian Journal of Political Sci-
ence» 2009, vol. 17, no. 3, p. 288.

15 Q. Zarpl, Tiirkiye’de Bagkanhk Sistemi Tartigmastun Kavramsal-Kurumsal Analizi: Kuvvetler
Ayrih@ Prensibinin Kokenleri, «Siyaset, Ekonomi ve Yonetim Arastirmalari Dergisi» 2015,
vol. 3, no. 2, p. 171.

16 C. Colak et al., Comparative Analysis of the Turkish Presidential System with Government Systems
Including Separation of Powers, «Kastamonu Universitesi Iktisadi ve Idari Bilimler Fakiiltesi
Dergisi» 2017, vol. 18, iss. 1, p. 123.

17 A. Stepan, C. Skach, Constitutional Frameworks and Democratic Consolidation: Parliamentaria-
nism versus Presidentialism, <World Politics» 1993, vol. 46, no. 1, pp. 3—4.

-
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presidentialism 1is the stability which translates into a continuous term
of a government with no deadlocks, particularly compared to parliamen-
tarism where the formation of coalitions, withdrawal of confidence votes,
and early elections occur very oftenl8.

Critics, on the other hand, tend to express the imperfections of presi-
dential systems from many aspects. The first imperfection of presiden-
tial systems can be regarded as the dualistic nature of them. Dualism in
presidential systems refers to two separate powers directly being elected
by the popular votes of the society that are the parliament members and
the president, and therefore it gives both of them a populist legitimacy.
In case of any contflicts between the legislature and the execution, the
existence of a democratic legitimacy cannot be a solution for both of
the bodies are directly elected by the people!®. Another issue with the
presidential systems can be counted as their “winner takes 1t all” nature
which is a solution to the problem of coalitions, similar to a zero-sum
game. This brings three major problems: the creation of a state where
the democracy belongs only to a majority, sometimes only a proportional
one, a subdued opposition with no tools to change the political course
until the next elections, and a polarized society created by the “us and
them” narrative the system compels in a way??. The lack of an alterna-
tive for confidence vote in presidential systems may also bring about the
question of accountability, especially of those who are appointed by the
president for government offices. Combined with fixed-term tenures it
would be hard to hold anyone in the presidential system accountable for
their actions, especially after their erroneous practices?l. Some studies
show that even though coalitions occur most frequently under parliamen-
tarism, they are not only limited to them for around thirty-two percent
of coalitions took place under presidential systems??. Also, leaders who
lose their popularity cannot be replaced with more popular ones before
their terms ended since no mechanisms are established to enable it.

18 J.J. Linz, Democracy, Presidential or Parliamentary: Does It Make a Difference?, The Failure of
Presidential Democracy: The Case of Latin America, Baltimore 1994, pp. 13-14.

19 1. A. Cheibub, Minority Governments, Deadlock Situations, and the Survival of Presidential Democ-
racies, «Comparative Political Studies» 2002, vol. 35, no. 3, p. 285.

200 M. P Jones, Electoral Laws and the Effective Number of Candidates in Presidential Elections,
«T'he Journal of Politics» 1999, vol. 61, no. 1, p. 176; R. Ttrk, Feasibility of Presidential System
in Turkey, «Iurkish Journal of Politics» 2011, vol. 2, no. 1, p. 38.

21 M. 8. Shugart, Semi-presidential Systems: Dual Executive and Mixed Authority Patterns, «French
politics» 2005, vol. 3, no. 3, p. 325.

22 J. A. Cheibub et al., Government Coalitions and Legislative Success under Presidentialism and
Parliamentarism, «British Journal of Political Science» 2004, pp. 572-573.

SP Vol. 61 / STUDIA | ANALIZY 191



AHMET FURKAN CIHANGIROGLU

Upon their appointments, presidents might face legitimacy problems
due to their dual functions that are: being nominees of political parties
(in most cases) and being the heads of states and the presidents of all of
their citizens. Another disadvantage of presidentialism is the case where
the political party of a given president constitutes the majority in the
parliament which ends the separation of powers and establishes a fusion
of powers with a president who can also legislate who effectively may
turn into an autocrat. Fish states that there 1s a correlation between the
strength of the parliament in a presidential system and democracy: the
stronger the parliament the more democratic the system?3.

Sartori claims that theoretically presidential systems are more sus-
ceptible to induce instability than parliamentary ones and the American
Presidential System is nothing but an exception due to its as well as
the country’s unique characteristics?*. Those characteristics include the
bipartisan political system where those parties do not differ from each
other categorically and their members are not high-disciplined, mak-
ing them more involved in local matters. Therefore, it is not easy to
suggest that the success of American politics is a product of its politi-
cal system. Cheibub and his group state based on their research that
presidential democracies are expected to have a life-span of around
twenty-four years whereas it is almost around seventy-four years in par-
liamentarism?>. Mainwaring shows that it is less likely to sustain the
democracy in presidential systems, especially in those that have a mul-
tiparty system. Based on his research that covers forty years, only one
(Chile) country out of thirty-two stable democracies had a multiparty
presidential system and only four of them had the presidential system
as opposed to twenty-four parliamentary systems?. Another study shows
upon researching fifty-three non-OECD countries between the years
1973-1989 that democracy was sustained in those with parliamentary
systems by sixty percent with presidential ones staying only at a twenty
percent level?’. Alvarez and his team also express in their work that

23 M. S. Fish, Stronger Legislatures, Stronger Democracies, «Journal of Democracy» 2006, vol. 17,
no. 1, p. 18.

24 G. Sartori, Comparative Constitutional Engineering: An Inquiry Into Structures, Incentives, and
Outcomes, New York 1997, p. 120.

25 J. A. Cheibub, A. Przeworski, S. M. Saiegh, Government Codlitions and Legislative Success under
Presidentialism and Parliamentarism, «British Journal of Political Science» 2004, vol. 34, no. 4,
p. 580.

26 S. Mainwaring, Presidentialism, Multipartism, and Democracy: The Difficult Combination,
pp. 198-204.

27 E. Ozbudun, Hiikiimet Sistemi Tartigmalan, «Yeni Tirkiye» 2013, vol. 51, p. 208.
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the average rate of growth in presidential systems is far smaller than
in parliamentary systems?8. The work shows that the income per capita
1s being doubled in thirty years in parliamentary systems contrary to
around ninety-five years in presidential systems and in case of any eco-
nomic downturns the average life expectancy of presidential systems is
twenty-six years when it reaches a massive one hundred-forty-three years
in parliamentary ones.

The “Turkish-Style” Presidential System

On the 9th of July 2018, Turkey has adopted the presidential system
over parliamentarism upon the referendum held on the 16t of April
2017 which amended eighteen articles of the constitution?®. According
to the new system, the office of the prime minister is abolished and the
president is given the right to be a party member which was strictly
prohibited in the parliamentary system. It also states that the presiden-
tial as well as the general elections are held on the same day every five
years. The amended constitution strips the parliament off of its control
competences over the government and gives the budget-proposal to the
president which in the previous system was exercised by the parliament.
The new system also declares that the head of the state also is the
head of the executive organ. Another change introduced by the amended
constitution gives right to the president to declare a state of emergency
which in the previous system required the mutual decision of the presi-
dent as well as the cabinet officers.

Then (and still) the president Recep Tayyip Erdogan had expressed
on numerous occasions that a stable and strong government model is
needed for Turkey to thrive on all fronts and especially on the economy?3°.
His solution, or his only dream in politics was the presidential system,
which would bring stability to Turkey for the new system would not
need coalitions and there would be no practical way for a government
to be abolished until the next elections and would also end the dual-

28 G. E. Tosun, T. Tosun, Tiirkiye’nin Siyasal Istikrar Arayigi: Baskanhk ve Yar Bagkanhk Sistem-
leri, Karton Kapak 1999, p. 93.

29 Cumhurbagkanhg Hiikiimet Sistemi: Yasama ve viiriitme ne durumda? | TURKIYE | DW |
07.07.2020, https://www.dw.com/tr/cumhurbagkanligi-hiikiimet-sistemi-yasama-ve-yiiriitme
-ne-durumda/a-54066828 (11.12.2020).

30 S. E. Aytag et al., Taking Sides: Determinants of Support for a Presidential System in Turkey,
«South European Society and Politics» 2017, vol. 22, no. 1, p. 2.
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ity problem where both the president and the prime minister in parlia-
mentarism needed to share their executive rights3!. According to one
of Erdogan’s key advisors, based on an interview he gave on February,
2016, the presidential system was needed in order to give more freedom
and responsibility to the parliament members who do not need to do
so in parliamentarism, to establish better control mechanisms for the
parliamentary system lacks them, to limit the authority of the president
and secure the strict separation of powers for the president cannot pro-
pose laws, to help the people elect both the parliament members and
the president when they cannot do so under parliamentarism32. Maybe
unfortunately he could not predict the article on the budget for he stated
that the new system would give the parliament to offer and accept the
budget which 1s more effective than the executive body doing it when
reality proved to be the opposite. Another key-advisor to Erdogan also
stated that the quick-decision making would only be possible, provided
that Turkey had adopted presidentialism33. Mostly due to the govern-
mental crises that occurred in the 1990s which caused early elections
and deadlocks in Turkey, Erdogan’s populist narrative was found appeal-
ing to many, even though there were no explanations as to how the
quick decision-making, absence of coalitions, and duality would translate
into “rearing”, a term often used by the supporters of the presidential
system.

Mr. Erdogan’s AKP (Justice and Development Party), established in
2001 and won the majority of the seats and the right to form a govern-
ment without a need for a coalition in 2002 was able to carry on this
legacy until the presidential elections in 2018. Therefore, Turkey never
needed a coalition from the time the AKP was established until the end
of parliamentarism in 2018. Considering the comment of Croissant that
electoral system changes are usually attributed to the shrinking support
of the incumbents and their aspirations to hold on to power, the change
of the government system can be attributed to political calculations than
needs. It should be also mentioned here that the only time AKP needed
to join a coalition was the first elections after the presidential system

31 H. T. Fendoglu, Bagkanhk Sistemi, «Inénii Universitesi Hukuk Fakiiltesi Dergisi» 2012, vol. 3,
no. 1, p. 47.

32 8 maddede neden bagkanhk sistemi? — Son Dakika Haberler, https://www.sabah.com.tr/
gundem/2016/02/01/8-maddede-neden-baskanlik-sistemi (2.02.2021).

33 «Hizh karar alma bagkanhk sistemiyle miimkiin», https://www.aa.com.tr/tr/politika/cum-
hurbaskanligi-basdanismani-sener-hizli-karar-alma-baskanlik-sistemiyle-mumkun/518605

(2.02.2021).
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1s adopted, perhaps ironically. Therefore, just as an assumption made
earlier, stating that multiparty systems tend to produce more coalitions
proven to be correct. On the other hand, when the winner takes it all in
a presidential system and might oppress those who are not in favor of
him, a coalition government usually comes into sight as “the government
type where the mutually agreed terms of larger fractions of a society are
being represented”. The conclusion on this front is twofold: coalitions
are not necessarily bad, and also the “Turkish-style presidential system”
proves ineffective to terminate the need for coalitions.

One study shows that times of terror and security issues are when
the general public opinion is usually in favor of statist discourses3+.
Accordingly, the referendum of 2017 was not about those who favored
the change of a system (or not) but more about those who favored
Mr. Erdogan and who did not, which raises the second question: Were
the results legitimate as far as the timing, the level of knowledge of the
voters and the political atmosphere are concerned?3> The answer, to my
opinion, lies in the fact that AKP lost the parliamentary majority for
the first time in the 2015 general elections until the snap elections that
took place in the same year, and the consolidation was secured mostly
due to the terrorist attacks between those two elections. Therefore, if the
parliamentary majority was not easy to achieve anymore, the presidential
system would be a blessing for a charismatic leader, such as Mr. Erdogan
to be able to continue governing. Other factors such as the unbalance of
the conditions of election during the state of emergency, the state power
used excessively to promote Mr. Erdogan’s campaign, and the imprison-
ment of a presidential candidate during the elections detracted Turkey
from the basic conditions of a democratic election3°.

Another question regarding the stability i1ssue 1s the stability of
whom 1s ensured in presidentialism: of the state or of those in power?
An example to show the political instability in Turkey can be given is
the removal of the president of the central bank, Murat Cetinkaya for
not lowering the interest rates, directly by the president and appoint-
ment of Murat Uysal, who drastically decreased the interest rates and
caused inflation, unemployment and the depreciation of Turkish Lira

34 8. E. Aytag et al., Taking Sides: Determinants of Support for a Presidential System in Turkey,
«South European Society and Politics» 2017, vol. 22, iss. 1, pp. 16-17.

35 Ibidem, p. 4.

36 AKPM: 24 Haziran se¢im kampanyalan esit sartlarda yapilmadr | AVRUPA | DW | 05.09.2018,
https://www.dw.com/tr/akpm-24-haziran-se¢cim-kampanyalari-egit-sartlarda-yapilmad
1/a-45372948 (11.12.2020).
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to explain how the current system of an uncontrollable executive body
does not guarantee the stability of policies3’. As a result, Mr. Uysal was
also replaced by Naci Agbal in 2020, who started his tenure by increas-
ing the interest rates back. Other examples include the foreign policy
implementations in which Turkey started shifting its focus to the East
and diverged from the U.S. as well as the European Union. Recent state-
ments by Mr. Erdogan and other top officials show that Turkey 1s looking
for ways for re-integration into the Western world?3s.

As for the slow decision-making problem of the previous system,
the solution proposed to tackle this issue 1s to designate a president
who 1s not accountable for any of his actions to anyone but the public
until the next elections. It is easy to assume that when there is no organ
to defend one’s actions against, decision-making would be a lot much
quicker but the cost of this practice would be the abolishment of the
checks-and-balances which was discussed earlier as one of the necessities
of a democracy. Quick and personal decision-making does not guarantee
the right decision-making at all times, and 1t is for that reason that the
checks-and-balances system is devised, to right the wrongs of the deci-
sions that are (about to be) taken. It 1s also natural to expect a system to
take quick decisions when the topics that decisions should be taken on
are under the auspices of relevant bodies instead of one person deciding
on almost each and every issue. Also, being accountable only to the pub-
lic 1s not a realistic approach, though it may sound feasible. Presidential
elections in Turkey are set to take place every five years, but the loss of
popularity in an earlier time only causes the problems to be resolved in
a prolonged time-frame. Since the presidential elections take place at
the same time as the parliamentary ones, it is almost impossible that
the political party of the president to call for early elections and there
are no other ways to warn the executive organ to reconsider its policies.

The amended constitution gives to the president the right to issue
decree-laws, be a member (or even the chairman) of a political party,
appoint a majority of the judiciary directly or indirectly, rectors to uni-

37 Cumhurbagkan ilk kez bu kadar agik konugtu: Merkez Bankasi Bagkam laf dinlemiyordu — Ekonomi
haberleri, https://www.sozcu.com.tr/2019/ekonomi/cumhurbaskani-ilk-kez-bu-kadar-acik-kon
ustu-merkez-bankasi-baskani-laf-dinlemiyordu-5432100/ (11.12.2020).

38 Erdogan: AB’nin yaptinm karan Tiirkiye'yi irgalamaz — Son dakika haberleri, https://www.sozcu.
com.tr/2020/gundem/erdogan-biden-ile-yabanci-bir-isim-degilim-6160094/ (11.12.2020);
Erdogan: Gelecegimizi Avrupa ile birlikte kurmay tasavvur ediyoruz — Sputnik Tiirkiye, https://
tr.sputniknews.com/turkiye/202011211043266437-erdogan-gelecegimizi-avrupa-ile-birlikte-
kurmayi-tasavvur-ediyoruz/ (11.12.2020).
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versities, and also bureaucrats, and so on3%. It should also be noted that
Turkey more often than not has strongly-disciplined parties that usu-
ally follow what their presidents would lead them towards, which in the
“Turkish-style presidential system” translates into a president of a politi-
cal party who happens to be able to hold a substantial majority in the
legislature*). Numbers show that almost one year after the presidential
system was adopted, the number of articles issued by the presidential
decree-laws amounted to 1892 compared to those issued by the parlia-
ment at a humble 555*1. It practically means that there is no separation
of powers between the legislative and the executive bodies of the Turk-
1sh government system. Also, the power to veto the laws i1ssued by the
parliament requires an absolute majority to be brought back in front
of the president gives him a “dissuasive veto” right*2. Therefore, the
problem 1s not only that the president can make laws, but also he is in
reality more powerful than the legislature itself as far as the legislative
competencies are concerned.

Also, for the president should be neutral and be the president of all,
being a member of a political party that supports, expresses, and defends
certain 1deologies, how can one be the president of each and every Turk-
ish citizen if he receives his votes thanks to those ideological differences?
Example of a tweet of Mr. Erdogan on the 27th of February 2019 shows
how not®. In that tweet, Mr. Erdogan compares two alliances in Turk-
ish politics, the one formed by AKP and MHP (Nationalist Movement
Party) named the “Alliance of the Public” and the opposing alliance
formed under the name of the “Alliance of the People”. He explains
what are the main features of his alliance by stating that it 1s: established
on the streets after the attempted coup on the 15t of July; under the
command of the people; the defender of the right and the truth; against
the cruel and with the oppressed; until death them apart, and; only aspi-

39 J. Marszatek-Kawa, A. Burak, The Political System of the Republic of Turkey, Past and Present,

«Przeglad Politologiczny» 2018, vol. 3, pp. 100-101.

G. Colak et al., Comparative Analysis of the Turkish Presidential System with Government Systems

Including Separation of Powers, «Kastamonu University Journal of faculty of Economics and

Administrative Sciences» 2017, Volume 18, Issue 1, p. 125.

Cumhurbagkanh@ Hiikiimet Sistemi: 24 Haziran 2018’den bugiine kag kanun gikt, kag kararname

yayimlandi? — BBC News Tiirkge, https://www.bbc.com/turkce/haberler-turkiye-48788902

(11.12.2020).

42 8. Yokus, Elections and the Presidential System in Turkey: Is A Return To Democratisation Possible
in this New Period?, London 2018, p. 26.

43 Recep Tayyip Erdogan on Tuwitter: «Bugiin Tiirkiye'de iki ittifak karsi karstyadir. https://t.co/uRe-
Po7rrRR» / Twitter, https://twitter.com/RTErdogan/status/1100651748602056705 (10.12.2020).
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rant to the service of the people. The other alliance, according to him
1s a product of secret bargain, political engineering, and calculation of
interest; under control of Qandil (the mountains where the headquarters
of PKK, a terrorist organization are placed) and Pennsylvania (where the
head of those who attempted the coup of 2016 resides); never tired of
lies, slander, and denial; rustic to oppressed and affectionate to cruel;
until the smudgy relationships and clash of interests, and; aiming at car-
rying those who are the extensions of terrorist groups to town councils
and to town bureaucracy. Considering that the opposing alliance gathers
around fifty percent of the votes, the mentioned narrative does not show
the quality of a neutral president of all citizens**.

The next question is regarding the appointment of certain officials
to their positions directly by the president with no need for a confidence
vote and such. For the amended constitution presides the minister of
justice over the legislative body as well as the “Council of Judges and
Prosecutors” who is only accountable to the president and below him
hierarchically, the third power can also be regarded as exercised by the
executive both directly and indirectly, in addition to the fact that major-
ity of the members of the council are being appointed either by the
president or by the legislature, that is holding the majority for the politi-
cal party of the president. In one recent example, a local court that was
found “at fault” by the constitutional court on a political trial ignored
the verdict of it, casting doubts of the oversight of constitutional court
and the rule of law principle, as well as showing the politicization of
judicial system in Turkey*. Since there is no logical explanation of the
link of appointments of university rectors directly by the president and
a stronger state, the only interpretation of the appointments in those
facilities 1s that as many sections of society as possible are being tried
to be silenced or sided with, a common practice in autocratic regimes.
As for meritocracy, the appointment of the president’s son-in-law, Berat
Albayrak, who also was regarded by many as inexperienced and “not fit
for the position” as the minister of treasury and finance constitutes an
outstanding example*®. During his tenure, the foreign currency reserves

# Siyasette kutuplasma: Erdogan-n Zillet Ittifakn séylemi | TURKIYE | DW | 28.02.2019,
https://www.dw.com/tr/siyasette-kutuplagma-erdoganin-zillet-ittifaki-séylemi/a-47729768
(11.12.2020).

45 Anayasa Mahkemesi: Enis Berberoglu’nun siyasi ve kigilik haklari ihlal edildi — BBC News Tiirkee,
https://www.bbc.com/turkce/haberler-turkiye-54194581 (10.12.2020).

46 «Financial Times»: Erdogan ekonomiyi aile meselesi yapti — BBC News Tiirkge, https://www.bbc.
com/turkce/haberler-turkiye-44789804 (11.12.2020).
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of the central bank hit a record low in the last ten years, based on his
economic policy to confine the U.S. Dollar at a certain rate against the
Turkish Lira*’. In a parliamentary system, members of parliament might
have questioned his methods and withdrawn their votes of confidence
without tens of billions of U.S. Dollars’ worth of national reserves were
wasted.

The below table shows a comparison of seven indicators regarding
Turkey over a five-year span by locating 2018 in the middle as being
the year when it adopted presidentialism. They are: The Economist’s
Democracy Index scores, Freedom House rankings, Fragile States Index
scores, unemployment rates taken from the Turkish Statistical Institute
as well as consumer price indexes, the exchange rate of the USD over
TRY and the ratio of fiscal deficit to GDP taken from the website of
the Central Bank of Turkey.

Table 1. Comparison of certain indicators over the last five years
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2020 | 4,48 32 79,1 13,175 12,26 7,01 6,06
2019 | 4,09 31 80,3 13,7 15,46 5,67 3,04
2018 | 4,37 32 82,2 |[10,16 / 11,78*| 10,77 / 20,91* | 3,98 / 5,56 | 2,36
2017 | 4,88 38 80,8 10,925 11,13 3,64 1,83
2016 | 5,04 39 77,3 10,97 7,5 3,04 1,38

* The first value shows the average score before the presidentialism (mid-June) and the second
value shows the average value after presidentialism.

As can be clearly seen by the above table, effects of presidential sys-
tem 1n Turkey has not proved any enhancement on the given parameters.
The democracy score (the lower the more non-democratic) gradually
worsened, the freedom (the lower the less free) has shrunk, the fragility
(the higher the more fragile) has increased and the economy has gradu-
ally declined as far as the unemployment rate, consumer price index,

4 Eksi diviz rezerviyle ekonomi artik daha da kilgan | EKONOMI | DW | 08.12.2020,

https://www.dw.com/tr/eksi-déviz-rezerviyle-ekonomi-artik-daha-da-kirilgan/a-55873967
(11.12.2020).
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US Dollars to Turkish Lira exchange rate and the ratio of fiscal deficit
to gross domestic product are concerned.

Conclusions

Upon comparison the basic standards of democracies and democratic
presidential systems with the Turkish example, one can easily suggest
that the presidentialism in Turkey and the most recent version of the
Turkish Constitution are not democratic in their natures due to unfair
elections, diminishing respect for basic liberties and the lack of separation
of powers. Abolishment of checks and balances lead to major mistakes
that are occurring at a rapid pace, Turkey is being ruled by a coalition
at the present time, government posts are being filled by incompetent,
yet loyal partisans, the discriminative narrative of the president only
deepens the polarization within society, and the economy, as well as the
democracy, gradually worsen*8. The fact that the president, directly and
indirectly, holds three powers (and more) only turns the state into an
autocracy or a neo-sultanate where the incumbent does not inherit the
presidency but gets elected.

In order to uphold the basic norms of democracy, the most obvious
suggestion is the return to a parliamentary system, one that solves the
problems of the previous one as well as the ones created by the presiden-
tial system. Since there are many disadvantages of presidential systems
even 1f a strong separation of powers and checks-and-balances system can
be established, parliamentarism seems to be the most feasible option.
Strong checks and balances and accountability mechanisms would estab-
lish a better-functioning state. Those tools should be regarded as “safety
valves” of states and should be respected in all cases. It should be kept
in mind that the scientists would not be able to test things that they
could, had they not deactivated the safety measures in the Chernobyl
power plant, alas the rest 1s history.

More studies, especially in statistical and data-rich nature are encour-
aged to further prove the hypothesis of this paper. Also, the same study
can be conducted in other countries where democracy 1s on the decline

48 Commentary Five Questions: ‘Turkey is no longer a democracy’ | Reuters, https://www.reuters.
com/article/us-getz-turkey-commentary-idUSKBN1JL2SN (11.12.2020); Turkish economy
faces another year of turmoil, https://www.arabnews.com/node/1765141/business-economy

(11.12.2020).
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to prevent democratically major issues before taking place in the light
of Turkish example.
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Abstract: In this paper author examines the perception of Central Asia by contemporary
Russian thinkers and scientists: “neo-Slavophiles”, “Eurasians” and “Westernizers”. Author
established the existence of significant differences between three groups of experts in the
assessment of Russia’s foreign policy in relation to Central Asian states. This conclusion
applies equally to the attitude of selected Russian scientists concerning China, as well as to
Russia’s prospects in the region.

Introduction

The conquest of Central Asian territory by Russia was finished
in 1885. Until 1917 the region was a part of the Russian Empire!. After
the fall of the monarchy and the end of the Russian Civil War, Central
Asia became a part of the Soviet Union, which was created in the end
of 1922. During period of the Russian Empire, level of Central Asian
development was very different from the level of other regions, although
Saint Petersburg made certain efforts to develop new territories. During

*  ORCID ID: https://orcid.org/0000-0003-2114-732X; PhD student at the Department of
Eastern Studies at University of Warsaw. Email: anatoliy. petrashchuk@gmail.com.
1 In the south of the region, a system of protectorates was created, which included the Emirate

of Bukhara and the Khanate of Khiva.
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the Soviet era, the region had been rapidly modernized: many new indus-
trial enterprises and modern cities with schools, hospitals, cinemas and
libraries appeared in Central Asia, agricultural production was improved.

After the collapse of the Union of Soviet Socialist Republics (USSR)
in 1991, five Central Asian republics — Kazakhstan, Kyrgyzstan, Uzbeki-
stan, Tajikistan and Turkmenistan — gained independence. The former
Soviet republics began to pursue independent foreign policy. Some
countries have maintained close relations with Russia, while other states,
especially Turkmenistan, have drifted away from Moscow. The attitude
of the Russian Federation concerning Central Asia has changed over
time. In the first half of the 1990s, Russia’s foreign policy was aimed at
rapprochement with western countries. From the second half of the 90s,
and especially after the beginning of President Vladimir Putin’s rule
in 2000, the post-Soviet space again became one of the main priorities
of Russian foreign policy.

The research hypothesis states that taking into account the historical
conditions, Central Asia 1s considered by Russian socio-political thinkers
and scientists as an important region from the perspective of restoring
the status of a superpower to the Russian Federation.

The aim of this study is to identify the perception of Central Asia
in Russia. To this end, author analyzed and compared selected works of
Russian thinkers and scientists: “neo-Slavophiles”, “Westernizers” and
“Eurasians”. Westernism and Slavophilia were the most powerful intel-
lectual currents in Russian Empire of nineteenth century. Westernizers
argued that Russia should follow the Western patterns of development,
while Slavophiles believed that Russia has its own distinguish way. In the
late USSR and in the Russian Federation, the Slavophile idea was rep-
resented by Aleksandr Solzhenitsyn. In contemporary Russia the most
significant conceptual rival of Westernizers is Eurasianism — relatively
new current of Russian socio-political thought, which was developed by
group of white emigrant intellectuals. Contemporary Eurasians consider
that Russia has to create the Eurasian state between Europe and Asia
(territory of former USSR, except Baltic countries).

The perception of Central Asia in neo-Slavophilism
Even before the dissolution of the USSR, the well-known Soviet writer
and dissident Aleksandr Solzhenitsyn published his essay “Rebuilding

Russia”. This publication contains the author’s consideration on how to
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revive the Russian state after the end of the communist era. A. Solzhenit-
syn proposes to include only four of the fifteen republics in the “new
Russia” — the Russian SFSR, the Ukrainian SSR, the Byelorussian SSR
and the Kazakh SSR. Noteworthy 1s that author characterized Kazakh-
stan quite radically: in his opinion its present territory was “stitched
together by the communists in a completely haphazard fashion”. Kazakh-
stan was assembled from southern Siberia, Southern Ural and deserts,
which were developed by “Russians, prisoners and deported nations”.
Only the southern part of the country 1s “Kazakh”, and A. Solzhenitsyn
sees no problems in case of its seceding from the “new Russia”. In this
case, the Russian Union will be formed — a state populated mostly by
the East Slavs?.

A. Solzhenitsyn 1s a bright representative of the neo-Slavic current
among contemporary Russian thinkers. He made a great contribution to
the formation of the “white” conservatism — Russian right-wing political
philosophy3. Noteworthy is that a plan to establish a Russian Union was
difficult to implement. The creation of “new Russia” according to the
thinker’s program would be possible only if accepted and implemented
by the Soviet central authorities. After the dissolution of the USSR,
formation of the “Solzhenitsyn’s Russia” is almost impossible.

The perception of Central Asia by contemporary “Eurasians”

The most influential representative of neo-Eurasianism, leader of
the International Eurasian Movement, Aleksandr Dugin, believes that
Russia should strive to create a Eurasian Union in order to regain the
status of a great power. From the thinker’s point of view, the world
consists of four “meridional zones”: 1) the Atlantic zone (North and
South America), 2) Euro-Africa, in which the European Union plays
a major role, 3) the Russian-Central Asian zone, 4) the Pacific zone.
Continuing the tradition of the classical Eurasians, A. Dugin asserts:
“Central Asia 1s subject to integration into a single strategic and eco-
nomic bloc with Russia within the framework of the Eurasian Union”.
The function of this region is to be a “zone of rapprochement” between

2 A. . Comxenuupid, Kax Ham obycmpoums Poccuio?, «<KoMcoMOIbCKasi paB/ia», CrielHaIbHbIH
BBITycK, Moscow 1990, p. 2.

3 H. B. PaborskeB, Arexcanop CondiceHuybiH KAk NOTUMUYecKUil Mblciumens, https://www.ng.ru/
ideas/2018-12-10/6_7459 ideas.html (25.09.2020).
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the states of continental Islam (Iran, Afghanistan and Pakistan) and
Russia*.

In the book «Project “Eurasia”» A. Dugin gives additional details on
the organization of Central Asia. According to the leader of neo-Eur-
asianism, Moscow, as Eurasian center, should “delegate” to Tehran the
mission to form a strong Central Asian bloc capable of counteracting
the “Atlantic influence” in the region. Author adds that the matter is
the creation of the Central Asian Empire, which will be closely linked
with the Eurasian Empire®. The territories inhabited by the Russian
minority will come under Moscow’s control, and territories with a mixed
population will be granted “special rights” based on “Russian-Iranian
projects”®.

A. Dugin’s “Eurasian project” is very different from the plans of his
interwar predecessors — classical Eurasians. In addition to the revival
of “Russia-Eurasia”, author writes about the emergence of the Central
Asian Empire under the Iranian auspices. A. Dugin’s project looks com-
pletely unrealistic. Difficult to imagine that the Central Asian states
would agree to become a part of the Iran-led empire aimed at countering
“Atlantic influence” and “resisting the liberal market sea civilization”.
A. Dugin perceives the countries of the region exclusively instrumental.
The same applies to “Russia-Eurasia”, which, together with other Eur-
asian states, will, de facto, be doomed to fight the Atlantic world.

Worth noting is that the Russian Empire was included in the Euro-
pean international system. In both world wars among Russia’s allies were
western countries — France, the British Empire and the United States.
For this reason, the validity of Eurasian Anti-Western concepts, “prov-
ing” the existence of centuries-old rivalry between “Russia-Eurasia” and
the West, remains unclear.

Experts of Izborsk Club® — Aleksandr Prokhanov, Vitaly Averianov,
Aleksandr Dugin and Andrei Kobiakov — emphasize the great impor-
tance of Central Asia for Russia. In their publication “The Doctrine of
the Russian World”, a group of researchers call Kazakhstan “the first
belt of Russian civilization”. From the author’s point of view, the ruling
elite of Kazakhstan “fears” the Russians less than the Chinese, radical
Islamists and Americans which “threatens its existence”. Russians are

A. T'. Ayrun, Eepasutickas muccusi Hypcynmana Hasapbaesa, Moscow 2004, p. 227.
This term is used by A. Dugin regarding to Russia.
A. T. Qyrun, Ilpoexm «Espasus», Moscow 2004, pp. 398—400.
A. Dugin talks about USA and its allies — “planetary Atlantic structures”.
Izborsk Club is an association of Russian experts (mostly conservative).
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represented in the state apparatus and act as allies of President Nursul-
tan Nazarbayev. Among other countries of the region, Kyrgyzstan stands
out where “Russian fort” exists®. Worth noting is that Middle Asia 1s
described by researchers as “the second belt of Russian civilization”1°.
Izborsk club analysts argue that Russian civilization can strengthen its
position in the region if Russia and Central Asian states develop joint
integration projects!l.

Dr. Sergey Luzyanin, Director of the Institute of Far Eastern Stud-
les at the Russian Academy of Sciences examines Central Asia in the
context of Russian-Chinese cooperation in Eurasia. From the analyst’s
point of view, Russian Federation and People’s Republic of China (PRC),
as major Eurasian powers, are “natural allies in trade, infrastructure,
and integration processes in Eurasia”. The two countries have “the
same geoeconomic interests”. Conjugation of the Eurasian Economic
Union (EAEU) and the China’s “Belt and Road Initiative” can lead to
the formation of the Greater Eurasian Partnership. S. Luzyanin believes
that American financial, economic and military initiatives in the region
run counter to the interests of Russia and PRC and “lead to destabiliza-
tion and aggravation of conflicts” in certain parts of Central Asial?.

Analyzing Russia’s policy in Central Asia, the researcher pays special
attention to Kazakhstan and Kyrgyzstan. S. Luzyanin states that the
Russia-Kazakhstan “tandem” ensures stability in the region and reflects
a high degree of trust between both countries. Kyrgyzstan is “one of
the outposts in Central Asia”: Russian aviation units are stationed at
the Kant airbase. Successful cooperation with these countries creates an
image of Russia as a partner state in the field of security!3.

Elnur Mekhdiev, Konstantin Safronov and Sharbatullo Sodikov,
researchers at the Moscow State Institute of International Rela-
tions (MGIMO), analyze Central Asia with an emphasis on the devel-
opment of Eurasian integration — “the most likely vector for Central

9 This is what the authors call the Russian minority living in the north of the country. The
Russian minority in Kazakhstan is called the “Russian frontier”.

10 This gradation is associated with the number of Russians in Kazakhstan and other Central
Asian countries.

11 A. A. Tlpoxanos, B. B. Asepesnos, A. I'. Iyrun, A. B. Kobsixos, Jokmpuna pyccrkoeo mupa,
Moscow 2016, pp. 81, 89-90.

12 C. T. Jly3stauH, Bonvwas Eepasus: obwue 3adauu ons Kumas u Poccuu, https://ru.valdaiclub.
com/a/highlights/bolshaya-evraziya-zadachi/ (25.09.2020).

13 C. T. Jy3snun, Honumuka Poccuu u Kumas 6 ,kaaccuuecrkou” Llenmpanvhou Azuu u gpopmu-
posarue ux obHo8NEHHO20 uMuUdd*ca 8 pecuore, «Knurtail B MUPOBOH M PETHOHATIBHON TONUTHKE.
Hcropust u coBpemeHHOCTR» 2009, Ne 14, pp. 53, 58.
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Asian states development”. The researchers argue that the former Soviet
republics need to integrate with Russia: high population growth rate
increases the burden on economy of their countries. The results of such
demographic situation are shortage of jobs and increase raise of poverty
rate, primarily in Tajikistan, Uzbekistan and Kyrgyzstan. For this reason,
local elites are interested in “sending” their youth to other countries.
The Russian integration project 1s much more profitable both economi-
cally and culturally for the Central Asian states than the Chinese one.
Local societies speak with “great apprehension about the hundreds of
thousands of Chinese” already living in Kyrgyzstan and Tajikistan. At
the same time, the Russian-speaking population of the region does not
cause negative emotions for quite understandable reasons: it has long
been adapted and does not pose a threat to the identities of the titular
nations!#.

Andrey Kortunov the Director General of the Russian International
Affairs Council, together with Marlene Laruelle from George Wash-
ington University analyzed various aspects of Russian-US interaction
in Central Asia. Experts note that Central Asia i1s a region of critical
importance for Russian Federation. Moscow needs this region in order to
establish itself as the “pivot” of Eurasia. In the same time Central Asia
1s not particularly significant for the United State. Russia’s interaction
with the region is “unparalleled”: in 2015 President Vladimir Putin met
with Kazakhstan's President Nursultan Nazarbayev at least 13 times at
various international forums. At the UN General Assembly meetings
Russia counts on the Central Asian states support!?.

A. Kovtunov and M. Laruelle also emphasize that the Russian-Amer-
ican geopolitical rivalry in the region is not beneficial to either Moscow,
or Washington, or Central Asia. Both countries have to stop perceiving
themselves as adversaries and concentrate on joint projects aimed at
strengthening security and developing the regionl!®.

Some Russian researchers attach even greater importance to Central
Asia. Viktoria Muzalevskaya, the researcher at Saratov State University
calls this region a “strategic outpost of Russia in Greater Asia”, which
always will occupy a leading position in Russia’s foreign policy agenda.

14 3. T. Mexaues, K. 10. Cadponos, L. 1. Coxukos, [locmmaiioannvle nepcnekmussl eepa-
3utickoil unmezpayuu, «MexyHaponHas xu3Hb» 2016, Ne 4, https://interaffairs.ru/jauthor/
material/1466 (25.09.2020).

15 A. B. KopryHnos, M. Jlaproass, Poccus u CIIA 6 LlenmpanvHoil A3uu: 02paHuyerus u 603modic-
Hocmu compyonuuecmea, noknax PCMJ, 2019, Ne 49, pp. 9-10.

16 Ibidem, pp. 32-33.
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Expert considers that Central Asian republics still see themselves as
one with Russia and are interested in a close relationship with Moscow.
The EAEU is a necessary and timely format for Russia’s relations with
the countries of the region: it revitalizes the region’s economies, attracts
investment and reforms the legal and tax systems. V. Muzalevskaya iden-
tifies two possible scenarios for the development of relations between
Russia and the Central Asian states: either Moscow will become an eco-
nomic “locomotive” and leader in the region, or it will occupy an equal
position with other EAEU countries!”.

Russian “Westernizers” about Central Asian region

Russian “Westernizers” perceive the foreign policy of the Russian
Federation in some different way. Prof. Alexey Malashenko, analyst at
the Carnegie Moscow Center, believes that Central Asia is not one of
the priority areas of Russia’s foreign policy. The analyst writes about
the “secondary importance” of the region both within the post-Soviet
space!® and within the Eastern world. From his point of view, the main
dilemma of Russia’s strategy is “the choice between the West and the
East”. Russia’s interest in Central Asia 1s driven by the Kremlin’s desire
of “psychological” comfort: this is the last region, in which Russia can
teel like a leader. The researcher agrees with the assertion of the Ameri-
can political scientist Zbigniew Brzezinski that Russia 1s too weak politi-
cally and too poor to cut off the region from other countries and develop
independently. The XXI century has not brought major changes: Russia
still lacks the strength to establish a political and economic monopoly
in Central Asial®.

Commenting on Russia’s prospects in the “near abroad”, A. Malash-
enko asserts that “modern Russia cannot fulfill the function of a civi-
lizer”. Central Asia takes an example from Western and Muslim coun-
tries and does not perceive Russia as a great and effective state. Russian
integration projects, including the EAEU, cannot change this situation?’.

-
3

7 B. A. Mysanesckas, Poccust u LJenmpanenas A3us: 6 noucke HO8bIX (hopmamos 63aumooeii-
cmeus, «CoBpeMeHHbIe eBpasuiickue ucciaenoBanus» 2016, Ne 3, pp. 80, 85-86.

18 According to A. Malashenko, the post-Soviet space is also less important, “secondary” for
Moscow.

19 A. B. Manamienko, [Jenmpanonas Asus: na umo paccuumsisaem Poccus?, Moscow 2012,

pp. 7-8.
20" Ibidem, pp. 15-16.
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A. Malashenko i1s very skeptical about the possibilities of Russia and
the prospects for its policy in Central Asia. Let’s result citation from the
Polish analyst Wojciech Gérecki, who wrote a review on his book: “After
reading A. Malashenko’s book, one gets the impression of a retreat-
ing...weakening state. This impression often contradicts with what can
be seen in Turkmenistan, Uzbekistan and Tajikistan, and especially in
Kyrgyzstan and Kazakhstan... Malashenko...either deliberately radical-
1zes his theses to make them sound more emphatically, or he sees more
and deeper than others”?l. It is difficult to disagree with the validity of
W. Goérecki’s conclusions. Without questioning the fact that Moscow is
no longer the only undisputed leader in Central Asia, it should be borne
in mind that the Russian Federation remains a very influential country,
quite effectively implementing its goals.

Dmitry Trienin, head of the Carnegie Moscow Center, assesses Rus-
sia’s actions in the region in a similar way. In the book «I'he End of Eur-
asia», the researcher argues that the growing popularity of Eurasianism
in Russia 1s connected with disillusionment with the West. D. Trienin
comes to the conclusion that Russia will not be able to create a bloc of
Orthodox states on the territory of the former USSR, and therefore will
definitely be disappointed in Eurasianism. Central Asia is increasingly
moving away from Moscow. The only exception is Kazakhstan, which
has a significant Russian minority?2.

In the book «Post-Imperium: A Eurasian Story» D. Trienin empha-
sizes the huge importance of Kazakhstan for the Russian Federation,
calling it “a key element in solving any problems in the region”. Accord-
ing to the analyst, Russia still considers Central Asia as its sphere of
influence, although the Central Asian states “have already learned to do
without Moscow”. D. Trienin emphasized that Russia must change its
foreign policy, because the “nostalgic” course aimed at keeping Central
Asia in its sphere of influence is doomed to failure?3.

Temur Umarov of the Carnegie Moscow Center pays attention to the
growing influence of China in the Central Asia. The analyst believes that
over the past three decades, China has become the important partner
for Kazakhstan, Kyrgyzstan, Tajikistan, Uzbekistan and Turkmenistan.
Trade, investment, infrastructure projects and other instruments that are

21 W. Gérecki, Daleko od Moskwy, book review of A. Mataszenki, Jenmpansras Asus: na umo
paccuumvieaem Poccus?, www.new.org.pl/download/721 (25.09.2020).

22 D. V. Trenin, The End of Eurasia: Russia on the Border Between Geopolitics and Globalization,
Washington 2002, pp. 283-285.

23 1. B. Tpenun, Post-imperium: espasuiickas ucmopus, Moscow 2012, pp. 176-177, 185-186.
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used by Beijing create in this region the “basis for its future dominance
in all areas — Pax Sinica”. From T. Umarov’s point of view, Russia needs
to continue the development of the EAEU, whose members are Rus-
sia, Belarus, Armenia, Kazakhstan and Kyrgyzstan. If the EAEU acts
according to clear rules and does not depend on the dominant position
of Russia, it can become a profitable alternative to Chinese projects.
This scenario 1s in the interests of Moscow, as well as the interests of
the Central Asian states, whose inhabitants do not want their countries
to become heavily dependent on the PRC?*.

In the book «“Great Game” with Unknown Rules: World Politics and
Central Asia» Dr. Andrey Kazantsev at the MGIMO claims that Moscow
1s still developing a new understanding of its interests in Central Asia.
The author divides Russian interests in the region into “positive” and
“negative”. “Positive” interests include those that contribute to strength-
ening the geopolitical positions of Russia and can bring certain benefits.
To this group of interests, author considers trade and economic coopera-
tion, obtaining raw materials, the possibility of using military-technical
facilities in the region, cheap labor, as well as the prospect of expanding
its influence in the southern part of the CIS and in neighboring coun-
tries. Threats and challenges which are faced by Russia can be quali-
fied as “negative” interests. The group of “negative” interests includes
the fight against drug trafficking and countering religious and political
extremism, whose victory could turn Central Asia into a region hostile
to Russia?.

Dr. A. Kazantsev argues that a “new Great Game” — geopolitical
rivalry between several states 1s taking place in Central Asia. Unlike the
“Great Game” in the XIX century, which took place between the Russian
and British empires, a “new Game” involves Russia, the European Union,
the United States, China, Turkey and Iran. The author devotes particular
attention to China, whose growing influence increases the geopolitical
uncertainty in the region. The dynamically developing PRC can not only
oust Russia from Central Asia, but also turn the largest country in the
world into its raw material appendage. A. Kazantsev also emphasizes
that the current Russian Federation cannot successfully resist China’s
economic expansion?S.

2+ T. Ymapos, Ha nymu k Pax Sinica: umo necém Llenmpanvroi Azuu sxcnancus Kumas, https://
carnegie.ru/commentary/81265 (25.09.2020).

25 A. A. Kazanues, ,Borvwas uepa” ¢ Heu3geCmHblMU NPAGUAAMU: MUPOBAst hoaumuka u Llen-
mpanvhas Azus, Moscow 2008, p. 193.

26 Ibidem, pp. 209-211.
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Andrei Ryabov, an expert of the Gorbachev Foundation, and jour-
nalist Svetlana Lolaeva analyzed the changes in the perception of the
Central Asian republics by Russian society. Analysts conclude that in
the XXI century Central Asia is perceived as a source of migrants who
threaten Russian culture and the very existence of Russia. Russia “did
not appreciate” that Central Asia, unlike a “native” North Caucasus, did
not become a base of religious extremism. Given the growing antipathy
towards migrants, people from Central Asia will try to look for work
and study in other countries. Authors also emphasize that for some
unknown reasons, the Russian leadership is still convinced that Mos-
cow has a much stronger position in the region than the United States,
China, and the EU. This way of thinking i1s “short-sighted and perni-
cious”. Experts note that China is gradually ousting France from its
traditional zone of influence in Africa. Unlike the African continent, the
Central Asian region is directly adjacent to PRC’s borders?’.

Considering the development of integration projects between Russian
Federation and Central Asian countries, A. Ryabov emphasizes that coun-
tries with the same level of development should become their members.
From his point of view, Kazakhstan, like Belarus, 1s appropriate for inte-
gration. The analyst 1s more skeptical about other countries: he considers
that Kyrgyzstan and Tajikistan will become “kettlebells” for Moscow?8.

Sergey Abashin, professor of the European University in Saint Peters-
burg, writes that many Russian politicians, especially those with nation-
alist views, perceive migrants from Central Asia as “strangers”, “black”
people. The most heated discussions on migration in Russia took place
in 2013, during the Moscow mayoral election, when all political forces —
from pro-government to opposition — actively used the image of “Gastar-
beiter” to increase their ratings. Gradually their culture, religion and race
become “alien” to Russian people. Even a fact that during times of the
Russian Empire and the USSR an intensive modernization was carried
out in the region does not help to change this trend?°.

At the same time, S. Abashin argues that any Russian government,
even the most nationalist one, will be forced to establish normal relations
with Central Asian countries. Negative attitude in relation to migrants

27 C. II. Jlonaesa, A. B. Psi6oB, Cpeonsia Azus 6 pycckom u poccutickom eocnpusimuu, «Herpu-
KOCHOBEHHBIH 3amac» 2009, Ne 4, pp. 171-174.

28 A. Kapes, ITorumonoe Anopeii Ps6os (unmepsnio), https://newizv.ru/news/society/18-10-2012/
171531-politolog-andrej-rjabov (25.09.2020).

29 C. H. AGaumH, /[Jeudicenus uz Llenmpanvnoi Azuu ¢ Poccuio: 6 mooenu HO8020 MUpOycmpoui-
cmea, «Pro et Contra» 2014, Ne 1-2, p. 82.
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does not deny the existence of interdependence between Moscow and

the region: Russia’s economy needs labor force and foreign markets to

sell its own production. In addition, Central Asia is an important ele-
ment of relations with China, Afghanistan and Iran30.
The following conclusions can be drawn in the end of this research:

1. “Eurasians” attach great value to Central Asia. From their point of
view, Central Asia 1s a region of strategic or even critical importance
for Moscow; some experts even call it an “Russian outpost in Greater
Asia”. Kazakhstan is perceived by them as a key state, because the
“Russia-Kazakhstan tandem” ensures stability in the region. Unlike
the “Eurasians”, the “Westernizers” do not attach such great impor-
tance to the region. A number of researchers argue that Central Asia
1s not among the main Russia’s foreign policy priorities. According to
prof. A. Malashenko Central Asia is a region of secondary importance
for Russian Federation both within Asia and in the post-Soviet space.
A. Solzhenitsyn, as a representative of neo-Slavophilism, was inter-
ested only in the East Slavic states. In Central Asia, he considered
important only the northern and central regions of Kazakhstan, in
which Russians constituted the ethnic majority.

2. “Eurasians” tend to have a more optimistic view of Russia’s prospects
in the region, than “Westernizers”. From their point of view, China
is Russia’s ally and partner. Cooperation with Beijing has a beneficial
effect on the development of all Central Asian states. The United
States 1s considered the main geopolitical rival of Moscow. “Eurasians”
emphasize that Washington 1s trying to bring Western-oriented elites
to power and supports the anti-Russian course of some local poli-
ticians (for example, Uzbek President Islam Karimov until 2005).
Experts predict that Russia can become a regional leader or occupy
an equal position with other Central Asian countries. “Westernizers”
are more critical of Russian foreign policy in the region. They claim
that Russia has no possibilities to keep Central Asia in its sphere of
influence, because of lack of political power and economic capacities.
Experts draw attention to the fact that while maintaining the existing
growth rates of the PRC, Russia will be almost completely ousted
from Central Asia. The only fields in which Moscow will continue to
be competitive are arms exports and security policy. If the Eurasian
Economic Union develops successfully, Russia will be able to avoid

30 P. Carrapos, Cepeeti Abawun o cosemckoti u nocmcosemckou Llenmpanvnot Asuu, https://
caa-network.org/archives/10400 (25.09.2020).
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the most negative scenario. Noteworthy is that some “Westernizers”
consider that only part of Central Asian states are appropriate for
integration with Russia. Kyrgyzstan and Tajikistan are described by
them as “kettlebells”, which cannot be helpful for Moscow, because
of low level of economic development.

3. “Eurasians” consider that integration with Russia 1s most possible
strategy of foreign policy for Central Asian states. Russian-speaking
minority in the region does not pose any threat to local nations. Mil-
lions of people from Central Asia are working in Russian Federation
and local elites are interested in such state of affairs, because of the
shortage of jobs in the region. “Westernizers” pay much attention to
deteriorating of Russian’s attitudes towards labor migrants from Cen-
tral Asia. They argue that in XXI century Central Asia 1s perceived
as a source of migrants which pose a threat to Russian culture. Many
Russian political parties, especially nationalist ones, use this topic to
get more votes at elections. This issue creates additional problems
in relations between Russia and the Central Asian states. The grow-
ing antipathy towards migrants may lead to reorientation of migrant
workers from Russia to other countries.
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Preliminary Remarks and Research Methodology

After proclaiming independence, Georgia faced a difficult choice of
a soclo-political transformation model. The more so because the histori-
cal and cultural conditions have influenced the ethnopolitical complexity
of the state. Moreover, the Soviet legacy did not facilitate this choice and
ultimately, cultural and geographical proximity to Europe directed Geor-
gia to choose a social and political transformation based on the Western
democratic system, and to a large extent on the European model.

According to G. Nodia, already in 1918-1921, the main “political
project”! of Georgia was defined. This project was based on the assump-
tion that Europe would provide Georgia with a greater identity based
on Western patterns, while giving the society a sense that Europe is its
ally. This meant, as I intend to emphasize, that Georgian society had the
impression that it was an integral part of European civilization and that
Georgia should ally with the West to build a democratic state?.

In the 1990s, pro-European aspirations of Georgia revived on the
wave of independence, and prior assumptions of the “political project”
became the foundation for choosing a model of political and social trans-
formation based on building a democratic state. Thus, the pro-EU ori-
entation gradually began to supplant the pro-Russian orientation.

This transformation of socio-political orientation derives from the idea of
“Europeanism” that became popular in Georgia as far back as the 18 cen-
tury. The well-known Georgian writer and journalist Iakob Gogebashvili
wrote in the 19t century that “(...) since the 18t century the entire nation
has felt the need to bring Europe closer” [own translation]3. In 1918, after

1 G. Nodia uses the term “political project” in the sense that the state and the nation are
a “quasi-personality,” which needs a goal around which the efforts and actions of those in
power focus. Understanding of the “political project” underlies what is usually understood
by “national interest”; without confusing this concept with a “national project” that reflects
the ambitions of various people (or their elites), as well as political values, ideologies, and
orientations prevailing in society. People can create countries that try to play an active role
in shaping the world, or they can simply choose as “consumers” of public goods produced
within the international order. They can try to create a “nation state” for a particular nation;
or they may think that the unification of different “nations” is the task of their state;
G. Nodia, Components of the Georgian National Idea: An Outline, «Identity Studies» 1 (1),
pp. 84-101; G. Nodia, Georgia: Dimensions of Insecurity, [in:] R. Legvold, B. Coppieters
(eds.), Statehood and Security: Georgia after the Rose Revolution, Cambridge 2005, p. 41.

2 K. Skiert-Andrzejuk, Georgia’s Political Brand in the European Union: Building the Political Prod-
uct and the Political Brand, «Nowa Polityka Wschodnia» 2018, vol. 4, iss. 19, pp. 77-90.

3 B. Chedia, Georgia on the political map of Europe: new geopolitical redlities, «Central Asia and
the Caucasus» 2010, no. 11 (1), pp. 19-28.
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Georgia broke away from the Russian Empire, it chose Germany as its ally,
but only to discover that the alliance was too fragile to exist. Germany did
not help Georgia in the fight against the Soviet occupiers. And so, Georgia
for many years lost the chance to improve its relations with Europe*.

The second factor that affected the idea of “Europeanism” was reli-
gion — Christianity. It can be considered as a significant common ele-
ment binding Georgia and Europe. Christianity has set the direction of
Georgia’s external policy. Moreover, the faith was and still is an impor-
tant part of Georgian social and cultural life>.

It should be emphasized, however, that in Georgia, as in other
post-Soviet states that have entered the path of democratic change, there
i1s still a divergence in opinions on the chosen model of political transfor-
mation and on a pro-European orientation. Building democracy in Georgia
1s largely based on the implementation of European standards of democ-
racy and Georgian interpretation and implementation of these standards
and principles. According to W. Jagielski, in Georgia and, more broadly,
in the Caucasus, “democracy was the »embodiment« of all good and of
virtues and the bright future that everyone looked at. It seemed that the
very word »democracy«, loud and often repeated, would turn out to be
a magic formula that would wonderfully change reality” [own translation]®.

Therefore, the political, economic and cultural environment of Geor-
gia has changed over the past three decades. First, a new generation of
Georgians was born. Moreover, the changes in the economic sphere,
opening up to the international community, establishing cooperation
under new projects, initiatives and organizations, technological progress,
access to information through free media, the Internet and social media
were also of great importance. All these factors caused the crossing of
national and traditional social barriers and the change of narrative within
the framework of the generational dialogue, which revealed and high-
lighted the differences in generations.

This paper wants to provide a little food for thought about the notion
of generational dialogue and to pave the way towards the youth in the
post-Soviet space as part of a future research agenda. The study will
sketch out the 1ssue of generational existence in Georgia and it can be
considered particularly important: first, due to the current democratiza-

4+ B. Chedia, Georgia: The Long Journey from the Byzantine Empire to the European Union,
http://www.eastbook.eu/en/2012/01/09/georgia-the-long-journey-from-the-byzantine-
empire-to-the-european-union (1.05.2020).

5 K. Skiert-Andrzejuk, Georgia’s Political Brand. .., pp. 77-90.

6 W. Jagielski, Dobre miejsce do umierania, Warsaw 2008, pp. 27-28.
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tion of Georgia the results of these studies may contribute to further
research on democracy and understanding democracy from the “bot-
tom-up.” Second, the studied issues fill the research gap on young people
in the post-Soviet states and young people in Georgia. The study is part
of a series of papers on the opinion of the young generation of Geor-
gians about democracy and democratization. Third, in the case of those
states that are currently undergoing democratization, like Georgia, there
1s uncertainty whether the choice was correct in the face of the crisis
of democratic legitimacy, and one of the elements affecting this crisis
1s the individual factor in the form of flat and unconstant generational
dialogue, and more broadly in intergenerational relationships.

The research statement of this paper is that the generational dialogue
in Georgia, which 1s not particularly rooted in the political tradition, 1s
currently flat and unconstant. In addition, due to the current situation
of Georgia related to the democratization of the state, a new chapter for
Georgian generational dialogue can be opened.

To analyze this research problem, I have used a number of research
methods based partly on secondary and primary sources. The basic
research methods used in the paper are the existing data analysis method,
desk research, in which a scientific query was made — this method was
aimed at analyzing the literature on the definition of dialogue and gen-
erational dialogue. In addition, the method was supported by a method
of qualitative analysis with the technique of expert interview. Expert
interviews were conducted online with Georgian researchers from the
Ivane Javakhivshvili Thbilisi State University and Ilia State University.

The paper paves the way towards the youth in the post-Soviet space as
part of a future research agenda, and 1t organizes and presents the work
of Polish scientists on the notion of generational dialogue. The analysis of
generational dialogue is essential for analyzing the reception of democracy
and democratization among the generations in Georgia.

Generational Dialogue and Political Tradition:
Theoretical Framework and Discussion

Generational dialogue begins in the family sphere, and as a special
type of interpersonal communication’ at a social level, it emerges as

7 Interpersonal communication consists in providing information in verbal and nonverbal

language. This is a special process shaping the social behavior of individuals. The origins
of communication should be sought in the family, where it is the main carrier and com-
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a fundamental category. First of all, it normalizes and enriches relation-
ships between people, between generations. The very word “dialogue”
comes from the Greek dialogos and means the conversation of two peo-
ple. According to M. Snieiyﬁski, dialogue 1s “(...) a mutual exchange of
thoughts of at least two people, in which the roles of the sender and the
recipient are interchangeable with full respect for the right to their own
views, in order to get to know each other and understand each other”
[own translation]8. Thus, the content of a dialogue 1s the expression of
one’s own opinions, and what is more, it 1s not only through words, but
also through actions. In a dialogue® according to J. Grzybowski, one does
not impose one’s opinions, but it is passed onto the other party, while
the parties’ goal 1s not to convince each other, but to convey this dif-
terence. In addition, J. Grzybowski develops the definition of dialogue,
namely, according to his analysis, it 1s not a criticism, it is not limited to
the structure of question and answer, it is not a manipulation, distortion,
and does not exist in the absence of involvement of one of the parties!0.

Because of the very nature of this notion, there are various types of
dialogue, including internal (taking place in the consciousness of the
individual) and external (going beyond the individual) ones!!, within
a specific group, within a community, between hierarchical entities.
There 1s also a division according to the communication channel: direct,
indirect (through new technologies such as the Internet or telephone);
the group in which it takes place: private, between family members,
between generations, and public in the context of social life!?.

Thus, generational dialogue as one of the types of dialogue deter-
mines “the duration of social existence”!3. Such a generational dialogue
1s expressed primarily in the transmission of legends, traditions and
symbols. Relations between generations, on the other hand, provide
content and narratives in which individuals, young people, grow up, and

municator of the principles of the language used. However, for generational communication,
an additional vector is a cultural factor; E. Karmolifiska-Jagodzik, Komunikacja miedzypokole-
niowa — rozwazania wokdl régnic kulturowych, «Studia Edukacyjne» 2012, no. 21, pp. 198-199.

8 M. Sniezyfski, Zarys dydaktyki dialogu, Krakéw 1998, p. 169.

9 It should be added that the dialogue consists of replicas i.e. subsequent statements of
individual interlocutors. This type of communication is considered a lively, interactive and
dynamic way of speech in which participants can make statements by exchanging informa-
tion; A. Zatazifiska, Niewerbalna struktura dialogu, Krakéw 2006.

10 J. Grzybowski, Dialog jako forma duchowosci w matzenstwie, Krakéw 2009, p. 12.

1 Ibidem.

12- M. Rosochacka-Gmitrzak, A. Chabiera, ‘Dialog migdzypokoleniowy. Migdzy ideq a praktykq.
Inspiracje’. Zasada réwnego traktowania, «Prawo 1 praktyk» 2013, no. 10, pp. 5-7.

13- P Ricoeur, Czas i opowiesé, vol. 1, Intryga i historyczna opowiesé, Krakéw 2008, p. 192.
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at the same time create the environment in which they function and
agel*. This dialogue contains moments of unity that are interwoven with
contradictions and confrontations of orientations!d, aspirations!'® and
attitudes!”.

Dialogue between generations creates a bond that leads to the cre-
ation of solidarity and a sense of mutual responsibility of generations.
Such a bond transforms into activities that are created to meet the needs
and care for the interests of all generations!8.

The genesis of the changes in Georgian generational dialogue should
be sought at the end of the 20th century and now at the beginning of
the 215t century. These years brought about both social and cultural
changes. This process was initiated by the social and political transfor-
mation, opening up the state to the international community, civilization
leap, computerization and changes in values of the society. A particularly
important social group in Georgia is the family, which also, under the
influence of socio-political transformation has changed in the context of
its role and status in society, as well as the internal structure itself. In
addition, the development of new technologies in medicine has extended
life, making families multigenerational. However, despite the multi-gen-
erational societies, the growing cult of youth denies the aging process,
and as a result, old age 1s considered as a negative phenomenon. Physical
and mental rejuvenation has pushed older people as well as their values
and experience to the margins of society. This phenomenon has led to
the international crisis of generational dialogue, reducing dialogue to
a “youth monologue”. This monologue is mainly associated with the
“Western” lifestyle. As a result of the technological revolution and the
rapid development of mass media, the younger generation have become
“experts” of most aspects of life. And the older generation, which previ-
ously passed on family, local, and national history, traditions, ideologies

14§, Biggs, A. Lowenstein, Generational Intelligence. A Critical Approach to Age Relations, Lon-
don—New York 2011.

15 Orientation is an attitude in the phase of preparation for a specific activity or waiting for
specific activities; J. Styk, System wartosci a pokrewne kategorie Zycia spofecznego, «Roczniki
Nauk Spotecznych» 1987, vol. XV, pp. 126-140.

16 Aspiration is the interests, needs, and aspirations that an individual intends to pursue in
a given time and conditions; B. Gotebiowski, Aspiracje, «Przekazy i Opinie» 1976, p. 8.

17 Attitude is permanent readiness, focus on the implementation of dominant aspirations,
which is the driving force of such and no other behaviors of an individual towards all phe-
nomena and objects of social reality; J. Styk, System wartosci..., pp. 126-140.

18 7. Wozniak, Solidarnos¢ migdzypokoleniowa w starzejgcym sig swiecie — perspektywy i zagrozenia,
«Ruch Prawniczy, Ekonomiczny 1 Socjologiczny» 2012, vol. 3, pp. 21-63.
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and a certain way of life to young people is positioned as a “student”
rather than a “master”1°.

However, generational dialogue was not affected only by the globaliza-
tion that is currently taking place, the unification and the socio-cultural
and technological revolution as well as the historical development of
Georgia itself. The specificity of Georgia’s historical development is not
only due to the fact that the state has long been ruled by various, often
hostile political forces, being reflected in its socio-cultural space, while
political culture and political consciousness are fragmented, and their
elements varied, sometimes contradictory. The specific and complex
nature of Georgia’s historical development has a significant impact on
the generational dialogue in the sphere of creating and passing on politi-
cal traditions. It 1s in the Georgian political tradition based on the trans-
mission of values from generation to generation that the unchanging
elements of historical experience are noticeable, which directly influence
the motivation of political behavior and actions. These values create the
current socio-political reality, and thus directly affect the democratiza-
tion of the state.

The very concept of “tradition” is neither unequivocal nor simple,
ergo 1s multifaceted and complex. In the socio-political dimension, tradi-
tion 1s the transmission of certain symbols, political myths, and stereo-
types that contribute to the image of socio-political reality. Although
such 1mages may vary depending on the individual behavior of public
figures, political events and the volatility of mass sentiments, they are
distinguished by significant durability affecting attitudes and behavior.
It should be added that they are associated with values such as freedom,
equality, justice, stability, and order. They constitute the constitutive
basis of political culture. They seem to be crucial goals that determine
socio-political behavior?’.

One of the levels of political tradition is the behavioral level, which
expresses the mental values of an individual. Political values and norms
influence the formation of political motivation and attitudes, finding
reflection in certain behavior and actions. Part of the structure of tradi-
tions at the behavioral level are habits and behaviors that are spontane-
ous. According to M. Weber, this practice “is not guaranteed by external
factors, which are in fact regulated voluntarily” [own translation]?!. Cur-

19 E. Wiéniewska, Starsi i mlodzi w dialogu pokoleniowym, «Spoteczefistwo, edukacja, jezyk» 2017,
vol. 6, pp. 27-47.

20 Ibidem.

2L M. Weber, Osnovnyye sotsiologicheskiye ponyatiya, Moscow 1990, p. 634.
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rently, the Georgian society and its political culture are clearly tearing
apart and weakening generational ties and creating a transitional charac-
ter of relations, which means a departure from old values, but with vis-
ible nostalgia for the past?2. Georgian political culture was shaped by the
Soviet legacy — a strong leader who suppresses opponents. Compromise
and consensus are not political goals. Each party, both the ruling party
and the opposition, perceives their group / self (leader) as the sole owner
of the truth about what is useful for the state and people and how politi-
cal processes should develop, including democratization of the state.

Political Tradition in Georgia

Political traditions are “collected” and “stored” in certain forms of
social and political experience that underpin political culture. Political
tradition consists of stable images of reality and political power, while
possessing the power to convey political awareness and behavior?3. They
form an integral part of the political and cultural context of society.
S. Eisenstadt formulated one of the definitions used in contemporary
literature on the subject. Traditions, in his understanding, symbolize
certain models of social order and are primarily composed of the level
of social organization, individual behavior, and time itself?*.

The time highlighted by Eisenstadt in the case of Georgia should be
traced back to 1918-1921, when, as I have mentioned, the creation of
a pro-European “political project” was imposed, and Georgia itself was
the Democratic Republic of Georgia until 1921. This period awakened the
pro-democratic and pro-European orientations of most Georgians. Then,
at the end of the 1980s, Georgia entered a new stage of the socio-political
system reform. Unlike most Western countries, in which the processes
of political and social development took place naturally and were a kind
of spontaneous modernization, in Georgia this phenomenon at all levels
took the form of “catching up” or of political and social mobilization,

22 B. Gotebiowski, Dialog pokoleri. Studia nad socjologicznymi i kulturowymi zagadnieniami dialogu
i nastgpstwa pokoleri w Polsce XX wieku, Warsaw 1980; A. Kamifska, Kategoria pokolenia
w badaniach nad spoleczeristwem i kulturq — przeglgd problematyki, «Kultura 1 Historia» 2007,
no. 11, http://www.kulturaihistoria.umcs.lublin.pl/archives/113 (10.05.2019); E. Karmolin-
ska-Jagodzik, Komunikacja migdzypokoleniowa — rozwazania wokdt réznic pokoleniowych, «Studia
Edukacyjne» 2012, no. 21, pp. 196-197.

23 M. Wegner, Tradycja i kultura polityczna — wplyw tradycji na kulture polityczng PRL, «Zeszyty
Naukowe. Seria 1 / Akademia Ekonomiczna w Poznaniu» 1988, no. 157.

2% S. N. Eisenstadt, Tradition, Change and Modernity, New York 1973, p. 139.
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and still continues so today. The key feature of Georgian modernization
1s that changes in the political system began on an unprepared social
ground in the absence of the necessary political and cultural resources,
which significantly complicated the transformation process and created
the danger of achieving results contrary to those expected.

The experience of Georgia’s political development has revealed that
the formal adoption of a democratic model by the state does not guar-
antee a real transition to democracy. Political tradition in the period of
transformation, due to the elements it transmits, can have both func-
tional and dysfunctional significance for the political system.

Analysis of the mechanisms of the emergence and functioning of the
political system of contemporary Georgia allows for a distinguishment of
a number of features that largely result from the tradition of resistance
in interaction between the society and state. Georgian political traditions
are adapting to new socio-political conditions and the forms of their
manifestations are still changing. These traditions became the founda-
tion of the emerging political culture of society. The second important
element affecting the structure of Georgia’s political culture are its his-
torical experiences and historical memory, which arise in the context of
the national character and mentality, and these are stable and resistant
to change. They remain in the layers of collective historical memory of
people and significantly affect the formation of modern political values,
norms, and behaviors.

Political behaviors and activities passed on as part of the generational
dialogue are the result of building generational solidarity. They result
from the potential of cultural and social communication of the older gen-
eration. This transmission of values can be considered as the basis for
the development of society, the basis for political traditions, which are an
important component of understanding democracy. According to D. Mal-
azonia, generational dialogue in political tradition is a necessary condition
for the progress of society and the political stability of the state?.

Generational Dialogue or Generational Monologue?

However, G. Nodia believes that intergenerational dialogue alone
does not occur in any structured form of the society in Georgia. In
most cases, it was assumed that socialization in the Soviet Union was

25 Expert interview with Professor D. Malazonia; Internet interview; February 18, 2019.
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unfavorable, and the younger generation had the privilege of not passing
through this experience. A positive aspect is, therefore, the supposi-
tion that this generation has greater opportunities for development and
self-expression not only thanks to democracy and free economy?®. In
opposition to G. Nodia, T. Turmanidze emphasizes the importance of
generational dialogue in Georgia, describing it metaphorically as a kind
of “clash of fathers and sons.” This metaphor dates back to the late
19th century. It meant an epistolary confrontation between younger and
older generations of writers / public figures. However, such generational
dialogues or clashes were suppressed, which was due to the fact that
Georgia was part of the Russian Empire, and later the Soviet Union.
Since regaining independence in 1991, when Georgia began to strive
for democracy, all kinds of dialogues and disputes, including between
different generations, have gained a new beginning in a more free envi-
ronment, and the form of interaction between younger and older gen-
erations in Georgia has been more confrontational than conversational,
which 1s visible even now. However, according to Turmanidze, the gen-
erational clash is not an important determinant of socio-political life
in Georgia. Although after the Rose Revolution in 2003, the younger
generation seemed to support democratic and institutional reforms,
while the older tried to stick to Soviet practices. Later years, especially
the period after the change of government in 2012, demonstrated that
there were progressive and regressive elements in all generations of
politicians, public figures and ordinary citizens, and constant struggle
1s more apparent between these elements of society than different
generations?’.

Z. Davitashvili claims that intergenerational dialogue is important
because traditionally the younger generation takes into account the older
generation. Representatives of the latter were born in the period when
Georgia was part of the USSR — unlike the young, living in an inde-
pendent state. So, the mentality of each generation is different, and it
1s important to engage in dialogue within different ways of thinking?8.
E. Shaverdashvili also underlines the importance of generational dialogue
but notes that it 1s not a Georgian political or social tradition. According

26 Expert interview with Professor G. Nodia; the interview was conducted via the Internet;
February 16, 2019.

27 Expert interview with Professor T. Turmanidze; the interview was conducted via the Inter-
net; January 3, 20109.

28 Expert interview with Professor Z. Davitashvili; the interview was conducted via the Inter-
net; February 18, 2019.
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to her, there 1s a lack of such a dialogue that would indicate a significant
social change?”.

And so, this flat and unconstant generational dialogue in Georgia was
the reason for the creation of, among others, the Research-Intellectual
Club, “Dialogue of Generations” (RICDOG). Its aim is to create a space
where people from different generations will build harmonious relations
with each other and create an intergenerational bond at various levels —
from a cultural to the socio-political level3°. The club was founded on
November 23, 2005, and 1t initially functioned as part of the Faculty of
Humanities of the Akaki Tsereteli State University, and its main goal
was to promote Russian language, culture and literature, and engage the
new generation in scientific work. When the club expanded its area of
activity and went beyond the university, new missions were developed
related to the implementation of generational cooperation platforms in
the field of civic activity. They were carried out, among other simu-
lations regarding the participation of young and older generations, in
local government and parliamentary structures. The first “Open Local
Government” initiative 1s designed to develop leadership skills (leaders)
among young people and to engage them in the decision-making process
and in the development of cities and villages from which they come3l.
The second initiative implemented within the Club is a simulation of
the “Kutaisi Youth Parliament” parliamentary session at the Ministry
of Sport and Youth. It aims to demonstrate to young people through
simulation, training and seminars how the parliament works, while sup-
porting active participation of all generations in the education of future
leaders32.

In addition, projects were organized to support the political activ-
ity of young people in cooperation with the older generation, such as

29 Expert interview with Professor E. Shaverdashvili; the interview was conducted via the

Internet; February 9, 2019.

Generational meetings make it possible to try out new forms of cooperation between both
generations, in addition to the existing forms of cooperation.

31 The initiative consisted of three phases. The first assumed the presentation of the theo-

30

retical foundation and ideological preparation for young people’s political activities and
behavior. The goal of this phase was to create a vision for the existing and alternative
“political environment” through informal education methods, guests from the older genera-
tion, group and individual tasks of representatives of both generations, ideological state-
ments and various activities. The next phase was to simulate the election of the mayor,
his administration and city council; 3E¥0 "®omdomMs OsrMYL” https://www.ricdog.org
(1.03.2019).
32 Ibidem.
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the “Political Party” and “Advanced Reforms, Advanced Civil Society”33
with the financial support of the LEPL Electoral Systems Development,
Reform and Training Center3+.

The project fills a gap in intergenerational dialogue. This means that
not only scientists notice the lack of dialogue, but also the society itself
that participates in and supports the project. However, this project is
just the beginning of supporting generational dialogue — a dialogue that
can become an important element of Georgian political tradition in the
coming years.

Conclusions and Nudging Discussion
on Generational Dialogue in Georgia

In a nutshell, democratization has affected not only the political,
but also social structures. The transformation of society begins with the
transformation of generations. An interesting social concept related to
political transformation was pointed out by V. Papava. He highlighted that
the transformation began with homo sovieticus3®> and homo transformaticus3°

33 The “Advanced Reforms, Advanced Civil Society” project aims to promote social policy
reforms in the Eastern Partnership member states. The above programs and project are
designed to support intergenerational dialogue and pass on the experience of the older
generation in the field of political activities and thus to activate young people to active
participation in socio-political life; 308 "momdosms OsMyl” https://www.ricdog.org
(1.03.2019).

3300990 "000MBsmd 0oL https://www.ricdog.org (1.03.2019).

35 According to V. Papava, homo sovieticus born in 1930—1945 or the “Silent Generation” according
to the Anglo-Saxon standards of research on generations. The term was first used by The Times
in 1951, to describe people born in 1928-1945, people who were afraid to “speak out loud.”
According to the Pew Research Center, these are people born in 1928-1945, according to the
Resolution Foundation 1926-1945, Strauss and Howe 1925-1941 for the Canadian society;
https://www.researchgate.net/publication/233466490_Profiling_the_Silent_Generation.

36 According to V. Papava, the generation born in the years 1970-1990 is referred to as homo
transformaticus — which means people who are not able to completely get rid of the fear of
the state, and thus slowly begin to pursue their own private interests and benefit from it.
A homo transformaticus is a man who is partially developed, based on privatization and mainly
on newly formed private structures. Such people are still afraid of the state. They still try
to maintain their dependence on the state and expect its help. They gradually adjust to the
rules of the market economy. Moreover, by analogy, the Anglo-Saxon terms “baby boomers”
and “generation x” coincide with my assumption. According to researchers, the “baby boom-
ers” grew up in the period of socio-political transformations and economic development
based on a free market economy, which were a barrier for this generation. However, this
generation is already referred to as the transition generation, a generation of individualists,
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to homo oeconomicus3’. This concept presents a wide range of attitudes
towards the political, economic, and social spheres. One can also distin-
guish a new generation, the youngest one, “generation Z”38, or paradox
generation that 1s, as I want to emphasize, an internally conflicted gen-
eration, placed between tradition (values of previous generations) and
modernization (values flowing from the West). And this radical transfor-
mation of generations affects the generational dialogue in Georgia.
According to Polish theorists and researchers, the generational
dialogue 1s a particularly important element of generational existence.
However, the current dialogue, as I have stated, 1s interrupted, flat and
unconstant, which highlights the differences between older generations
and the youngest one, the internally conflicted generation. These dif-
ferences are visible at both public and private levels. The approach of
the older generation and the younger one to democracy itself, the free
market and international affairs is definitely different. The same applies
to the approach to starting a family, gender hierarchy in the family, sex
life, religion, and professional issues. It 1s the “breaking-up” of this dia-
logue that causes these differences to deepen and polarize the society. In
Georgia, there is still a divergence in opinions about the path that has
been chosen in the context of democratic change. These changes took
place and continue in the conditions of internal political struggle for the
shape of the political system of the state, as well as numerous discus-
sions focusing on democracy itself and the democratization of life in that
state between the generations. The process of implementing democracy
1s hampered by a sense of uncertainty, which is accompanied by the soci-

people who value independent work, with a recognition of authorities and the need of sup-
port in making any changes “inherited” from the previous generation; and in the literature
on the subject, “generation x” is referred to as “stability seekers”; V. Papava, Necroeconom-
ics — A Phenomenon of the Post Communist Period of Transition, «Obshchestvo i ekonomika»
2001, no. 5; B. Hysa, Zarzqdzanie réznorodnoscig pokoleniowq, «Zeszyty Naukowe Politechniki
Slaskiej» 2016, no. 97.
Homo oeconomicus in Anglo-Saxon terminology functions as “generation Y,” which grew up
in the age of computerization and the development of the Internet. They are the people
who are open to the world, without socio-political limitations, with the possibility of a career
and economic migration. People of this generation need independence, but they are looking
for their mentors. They invest in themselves and demonstrate reluctance towards long-term
obligations.

38 The generation born in 2000 is “generation Z,” that is, the “connected” generation — con-
nected to the network, to the Internet. They cannot function through electronic media as
it is part of their everyday life. They are mobile people, open to other cultures and open
to change; B. Hysa, Zarzqdzanie réznorodnosciq pokoleniowq, «Zeszyty Naukowe Politechniki
Slqskiej» 2016, no. 97.

37
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ety’s fears of uncritical implementation of new systemic solutions, not
tully known and carrying phenomena observed in Western countries, not
tully desirable and accepted. In addition, the lack of understanding of
the functioning of democratic institutions and the deep cleavage of the
multi-ethnic population mean that democratic values are implemented
to a limited extent in Georgia.

It 1s worth noting that this dialogue 1s not only affected by the internal
issues of radical generational transformation, the generations’ values, but
also by the new values that have been promoted and implemented from
the outside, from the Western world mostly, in the context of socio-polit-
ical democratization. As a result, the current society, consisting of four
generations, has adopted some values and patterns of behavior from the
previous ones, but only some because of the flat and unconstant genera-
tional dialogue. According to G. Godlewski, current generations living in
the world: “(...) have their own dictionaries and symbol constellations,
cognitive categories and patterns of feelings, forms of communication
and friendship models, myths and future projects. These are not just
different environments or social strata — they are different cultures” [own
translation]39. The same applies to the Georgian society.

Yet, the question arises, why is generation dialogue passed down as
a political tradition considered to be of a greater importance? Tradi-
tions passed down from generation to generation in the form of dia-
logue are an important issue in the context of the future of the state.
Because the young generation, shaped by a number of factors, includ-
ing, but not limited to, family and traditions passed down from the
older generation, will constitute Georgia’s future political elite. It is the
young people in the political processes taking place in both democratic
countries and totalitarian and authoritarian systems that constitute an
important and special part of society. This group 1s considered to be
the most inspiring nation as a whole. According to H. Marcuse, the
factors of social change in the modern world are youth (students),
women and the Third World society. His assumption concerned pri-
marily the moral and cultural revolution that has an impact on political
processes. When 1t comes to transforming the entire socio-political sys-
tem, young people are an important, though not the main actor in this
process*.

39 W. Adamski, Mlodziez i spoteczeristwo, Warsaw 1976.
40 G. Godlewski, Animacja i Antropologia, [in:] G. Godlewski, I. Kurz, A. Mencwel, M. Wéjtowski
(eds.), Animacja Kultury. Doswiadczenie i przysztosé, Warsaw 2002, p. 60.
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It 1s generational dialogue, generational coexistence, cooperation and
solidarity that can constitute a “defensive wall” in the current crisis of
democracy. The crisis in the “Western” world, and at the same time the
transition to the third industrial revolution, global renegotiation of eco-
nomic and military powers, deep internal and external attacks on liberal
democracy, acceleration of climate change and the coronavirus pandemic
in 2020, changed the trajectory of democracy also in the South Caucasus.
In addition, for countries that are currently undergoing democratization,
such as Georgia, there is uncertainty as to whether the choice was right
in the face of the crisis of democratic legitimacy. And the unconstant
dialogue intensifies this uncertainty and deepens generational differ-
ences, along with the polarization in relation to the chosen “political
project.” Yet, the current socio-political situation of Georgia (related to
democratic changes first after 1991, later after the Rose Revolution in
2003, and now in the context of many demonstrations in defense of
democracy) represents a new opening in generational dialogue, although
it 1s not part of the Georgian political tradition, but it can become one.
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Abstract: The study explains the nature and strength of the influence of the determinants of
fear of crime. According to other studies gender, age, education, place of residence, material
status, worldview and religious orientation, victimization influence the level of fear of crime.
In order to verify the impact of these factors, the CATREG analysis technique was used.
Variables such as the level of anomie, crime, unemployment and suicide rates were introduced,
as an original author’s concept. A model of factors influencing fear of crime was created. The
most important element of it turned out to be prior victimization, as well as — to a lesser extent
— negative attitudes towards state institutions that are to ensure safety and the occupation.

Introduction

The interest in fear of crime in social communities in academic terms
first appeared in the late 1960s and became one of the most studied
topics in contemporary criminology. It is an interdisciplinary issue,
and much attention is paid to it not only in criminology, but also, for
example, in social ecology, social psychology and geography!. Nearly six

* ORCID ID: https://orcid.org/0000-0003-2223-5997; assistant professor at the Faculty of
Political Science and International Studies at the University of Warsaw. Email: d.mider@
uw.edu.pl.

1 B. Doran, M. Burgess, Putting Fear of Crime on the Map. Investigating Perceptions of Crime Using
Geographic Information Systems, New York 2012.
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decades in Western criminology have led to a diversified understanding
of the concept of fear of victimization of oneself or one’s family and
friends?. It 1s worth highlighting some of the most important and newest
studies on fear of crime in the Polish scientific literature. The current
Polish achievements include valuable research conducted by the Institute
of Justice? with particular emphasis on the subsequent volumes of the
Atlas of Crime 1n Poland, published on the basis of research conducted
since 19924 The numerous measurements taken by the Public Opinion
Research Center (Centrum Badan Opinii Spolecznej) and the Police
Headquarters (Komenda Gléwna Policji) should be mentioned.

In English criminology, this concept is known as fear of crime> or less
often sense of security®. In general, the fear of crime construct is defined
narrowly, that is, in emotional terms’. Jodie Lane and her research team
summarize the discussion on the definition issues, demonstrating, on
the basis of definitions present in the literature on the subject, three
constitutive features of fear of crime: I. an emotional response, II. to
a danger or threat, III. of an actual or potential criminal incident?.

During the analysis of the literature on the subject, the following
research question was formulated: Whether and to what extent sociode-
mographic factors (age, sex, education, income, location and magnitude
of the place of residence, marital status and family situation, unem-
ployment rate, crime rate and crime detection rate) and psychographic
factors (prior victimization, political and religious attitudes/beliefs, the
judgment of state institutions ensuring security, attitudes towards values
related to the state and the law) differentiate intensity of the fear of
crime. This research problem results in a non-directional hypothesis:

2 J.Jackson, Fear of Crime: An Entry to the Encyclopedia of Theoretical Criminology, [in:] M. Miller
(eds.), Encyclopedia of Theoretical Criminology, 2014, in print.

3 P Ostaszewski, Nasilenie 1 determinanty lgku przed przestgpczoscig, Warsaw 2012; P. Ostaszew-
ski, Lek przed przestgpczoscig. Aspekty teoretyczne, metodologiczne i empiryczne, Warsaw 2014.

4 B. Gruszczynska, M. Marczewski, A. Siemaszko, Atlas przestegpczosci w Polsce 5, Warsaw 2015.

5 C. Hale, Fear of Crime: A Review of the Literature, «International Review of Victimology» 1996,
no. 4 (2), pp. 79-150.

6 M. Szatan, Strach a lgk w ujeciu nauk humanistycznych, «Studia Gdanskie» 2012, no. 31,
pp. 325-342; W. G. Skogan, The various meanings of fear, [in:] The Fear of Crime and Criminal
Victimization, Stuttgart 1993.

7 K. E Ferraro, R. LaGrange, The Measurement of Fear of Crime, «Sociological Inquiry» 1987,
no. 57 (1), pp. 70-97; R.A. Sundeen, J. T. Mathieu, The Fear of Crime and Its Conse-
quences Among Elderly in Three Urban Communities, «I’he Gerontologist» 1976, no. 16 (3),
pp. 211-219; J. Garofalo, The Fear of Crime: Causes and Consequences, «Journal of Criminal
Law and Criminology» 1981, no. 72 (2), pp. 839-857.

8 J. Lane, et al., Fear of Crime in the United States: Causes, Consequences, and Contradictions,

Durham 2014.
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soclal, demographic and attitudinal differentiation result in a different
level of fear of crime. This hypothesis also has a comparative value — to
what extent Polish society fits into Western trends in the scope of deter-
minants of fear of crime. In this study, we try to determine the combined
impact of social, demographic and psychographic variables in line with
newer studies, both Polish and foreign, in the field of fear of crime, using
multi-dimensional modeling and other aggregated, synthetic measures®.

Materials and Methods

The basis of this paper is a study conducted on a statistically represen-
tative sample of N=1000 adult Poles (18+ y.0.). The study was financed
by Justice Fund administered by the Minister of Justice. The study was
carried out by the University of Warsaw Political Science Graduates Asso-
ciation and the Centre Marketing Research Indicator. The study was car-
ried out from November 1 to 10, 2020 using computer-assisted telephone
interviews!?. In the methodological aspect we note higher availability of
respondents than in other techniques (e.g. classical face-to-face question-
naire surveys). In terms of psychological-interaction aspect, we notice
a clearly greater comfort of interaction between the interviewer and the
respondent. Taking into account the technical-organizational aspect, a sig-
nificant feature of telephone surveys is the high degree of control over
the research process. Research tools (questionnaires) can be constructed
as more complex and multidimensional in CATI technique. Research
software enables rapid data collection and processing, which significantly
reduces the duration of the entire research project. Computer support
and telephone contact are also factors that significantly reduce the finan-
cial and organizational cash outlays necessary to conduct the survey. As

9 T Franklin, C. Franklin, N. Fearn, A multilevel analysis of the vulnerability, disorder, and social
integration models of fear of crime, «Social Justice Research» 2008, no. 21, pp. 204-227,
B. Gruszczyhiska, M. Marczewski, A. Siemaszko, Atlas przestgpczosci w Polsce 4, Warsaw 2009;
P. Ostaszewski, Nasilenie i determinanty leku przed przestgpczoscig, Warsaw 2012; B. Robinson
et al., Multilevel longitudinal impacts of incivilities: Fear of crime, expected safety, and block satisfac-
tion, «Journal of Quantitative Criminology» 2003, no. 19, pp. 237-274; B. Scarborough et al,,
Assessing the relationship between individual characteristics, neighborhood context, and fear of crime,
«Journal of Criminal Justice» 2010, no. 38, pp. 819-826; B. Wyant, Multi-level impacts of
perceived incivilities and perceptions of crime risk on fear of crime, «Journal of Research in Crime
and Delinquency» 2008, no. 45, pp. 39-64.

10 The research of Poles is conducted on a monthly basis. In the context of the lockdown, no
increase or decrease in the fears of Poles was found.
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a result of the above-mentioned advantages of CATI we obtain a higher
percentage of respondents agreeing to participate in the survey compared
to other research methods (higher response rate). Moreover, these ele-
ments translate into a much higher quality of data: precision, accuracy,
low error rate, reliability, relevance. Most importantly, computer-assisted
telephone surveys have the ability to generalize sample results to a higher
population than other available research methods!!.

The condition of ensuring representativeness is the appropriate sam-
pling frame, ie the list of elements of the general population. In the case of
telephone surveys, there 1s an almost perfect availability of the sampling
frame, in contrast to other quantitative survey methods!2. Telephony is of
a mass nature: according to the report of the Office of Electronic Com-
munications and CBM Indicator, 92% of mobile phones are used and
landline phones function in 24% households!3. The study used a sample
selection developed in the US quantitative research methodology by War-
ren Mitofsky & Joseph Wakesberg called Random Digit Dialing (RDD) 4.
It 1s recognized by researchers dealing with computer-assisted telephone
research as an optimal and classical technique!®. This technique was
updated in research practice!®, also taking into account the impact of
the dynamic development of mobile telephony on the practice and

11 In connection with the disturbing fashion for computer assisted web interviews (CAWI)
research, it is worth pointing out why this research technique was definitely excluded. The
most serious and widely discussed allegation relating to the CAWI research concerns the
unavailability of the full frame of internet user sampling. There is talk of the lack of rep-
resentativeness of this type of research and the impossibility of drawing conclusions from
the studied sample to the population. This objection can be formulated more definitely:
where there is no full or almost full sampling frame (i.e. the set that will be used to select
the sample), there is no quantitative research. Researchers try to solve this problem in vari-
ous ways by using, inter alia, panel research, which, however, does not solve the problem
of representativeness. The second premise is the complexity of the survey and the need to
explain to the interviewee and assess whether the respondent understood the issues. Hence
the need to assist an interviewer as an intermediary in communication.

12 D. Mider, Ewaluacja wybranych metod badari spotecznych w Internecie, [in:] D. Mider, A. Maksi-
mowicz (eds.), Cyberpolitologia. Badanie polityki w Internecie, ACAD, Warsaw 2013, pp. 57-95.

13 PBS, UKE, Indicator, Rynek ustug telekomunikacyjnych w Polsce w 2015 roku. Raport z badania
Rlientéw indywidualnych, December 2015, p. 11.

14 W. Mitofsky, Sampling of telephone household, unpublished Central Bureau of Statistics memo-
randum, 1970 unnumbered pages; J. Waksberg, Sampling Methods for Random Digit Dialing,
«Journal of the American Statistical Association» 1978, no. 73, pp. 40—46.

15 R.E Potthoff, Some generalisation of the Mitofsky-Waksberg technique for Random Digit Dialing,
«Journal of the American Statistical Association», 1987, no. 82, pp. 409-418.

16 C. Tucker, R. Casady, J. Lepkowski, Sample Allocation For Stratified Telephone Sample Designs,
Proceedings of the Survey Research Methods Sections, American Statistical Association,

Alexandria 1992, pp. 566-571.
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standards of sampling!’. It allows for the random selection of the sam-
pling frame and, as a result, for obtaining representativeness in terms of
soclo-demographic features crucial for the research purposes, such as:
gender, age, education, place and size of residence, occupation, income.
In practice, it consists in selecting telephone numbers from telephone
numbering tables, and then generating random telephone numbers
within the selected layer (which is the area numbering code). The next
step 1s the elimination of non-functioning telephone numbers with the
use of special validation software, and then an adequate determination,
using a series of questions, of the probability of a specific respondent
being in the database (due to the number of telephone numbers they
have). Such a procedure minimizes the sample bias (cumulative error
of omission, inclusion, repetition, possibility), and compares favorably
with other probabilistic sampling techniques. In analyzes, a set of mea-
sures was used. Inductive statistics encompasses Pearson’s chi-square
covariation (%2) and its derivatives, V Cramér’s contingency coefficient,
eta (M) coefficient, Pearson’s R and Spearman’s rho (p) correlation. As
a quantitative analysis technique, descriptive statistics were also used,
often based on one- and two-dimensional tables as well as on measures
of central tendency and dispersion. In order to measure the cumula-
tive impact of variables, Categorical Regression (CATREG) / Optimal
Scaling was used. Optimal Scalling regression (OS-regression), formerly
(and still) known as Categorical Regression (CATREG), comes from
psychometry, where nonlinear data analysis using the optimal scaling
methodology has been studied quite extensively. The development and
synthesis works of Albert Gifi's group operating at the University of
Leiden are the key contribution!®. The source of this method is cor-
respondence analysis'® and multidimensional scalling (MDS)20. The

17 T. M. Brick and others, Cell phone survey feasibility in the U.S.: Sampling and calling cell numbers
versus landline numbers, «Public Opinion Quarterly» 2007, no. 71, pp. 23-39; J. M. Brick
and others, Nonresponse bias in a dual frame sample of cell and landline numbers, «Public Opin-
ion Quarterly» 2006, no. 70, pp. 780-793; C. Kennedy, Evaluating the effects of screening
for telephone service in dual frame RDD surveys, «Public Opinion Quarterly» 2007, no. 71,
pp- 750-771; S. Keeter and others, Costs and benefits of full dual frame telephone survey designs,
Paper presented at the 634 Annual Conference of the American Association for Public
Opinion Research, New Orlean 2008.

18 A. Gifi, Nonlinear multivariate analysis, Wiley series in probability and mathematical statistics,
Chichester 1990.

19 M. J. Greenacre, Theory and Applications of Correspondence Analysis, London 1984.

20 R. N. Shepard, The analysis of proximities: Multidimensional scaling with an unknown distance
function. I, «Psychometrika» 1962, no. 27, pp. 125-140; J. B. Kruskal, Multidimensional scaling
by optimizing goodness of fit to a nonmetric hypothesis, «Psychometrika» 1964, no. 29, pp. 1-28;
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central concept of this method 1s nonlinear regression with categorical
variables by optimally scaling categories in categorical data.

Results

Based on the collected empirical data, a statistical analysis was per-
formed with the use of descriptive and inductive measures. The limited
volume of the text made it possible to present only the key results. The
results of the inductive statistics are listed below, and the descriptive sta-
tistics are included in the Discussion and Conclusions section. Table 1
shows the variables whose correlation with fear of crime turned out to be
statically significant, although not very strong, but in social sciences such
results are considered satisfactory. Among the tested single variables,
the following turned out to be significant: gender and the respondent’s
place of residence. Moderately important are: attitude towards religion,
income — self-esteem, marital status, income — household (amount for
all household members). The size of the place of residence and the level
of education are variables that turned out to be negative, but to a small
extent. This means that the larger the place of residence in terms of
population, and the higher the education, the greater the fear of crime.
The results can be generalized from sample to population. The table lists
all the variables that turned out to be statistically significant; the results
are listed in order from most important to least important.

Construction of the model of the joint interaction of variables using
the CATREG method. The hypothesis of the combined effect of fea-
tures, referred to as interaction in the statistical literature on the subject,
was verified. For this purpose, a regression model for categorical regres-
sion (CATREG) was built. The model was made using the so-called
top-down method which turned out to be more satisfactory than the
bottom-up method. The top-down method consists in incorporating all
potentially important factors into the model (relevant from the point of
view of literature or intuition and the researcher’s predictions), and then
gradual, systematic elimination of the variables showing the lowest level
of tolerance. The tolerance level is assessed on the basis of the goodness
of fit expressed by the F statistic.

L. Guttman, A general nonmetric technique for finding the smallest coordinate space for a configura-
tion of points, «Psychometrika» 1968, no. 33, pp. 469-506.
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Table 1. Fear of crime — differentiation in terms of sociographic, demographic and

psychographic characteristics (N = 1002, weighted data)

Variables”

Correlation
coefficients
between variables
(within the range
of a given variable)

Voividship (16 categories)

x2 = 63,088; p=<0,05
V=0,151; p=<0,05
n=0,094

Gender (2 categories)

¥2=22,582; p=0,001
V =0,151; p=0,001
n=0,136

Attitude towards religion (5 categories: Non-believers, Having
doubts about matters of faith, Believers and non-practitioners,
Believers and practitioners, Don't know)

x2 = 33,996; p=0,05
V =0,105; p=<0,05
n=0134

Income — self-esteem (6 categories: It is enough for everything
and we save for the future, It is enough for everything without special
sacrifices, but we do not save for the future, We live sparingly and
thanks to that it is enough for everything, We live very sparingly to
save for more serious purchases, Money is enough only for basic needs,
Money is not enough even for the cheapest food)

x2 = 21,356; p=0,001
V =0,103; p=<0,05
n=0,149

Martial status (6 categories: single / unmarried, married, in
relationship — cohabiting / non-cohabiting, divorced, widower /
widow)

¥2=134,0,19; p=<0,05
V =0,102; p=<0,05
n=0,105

Income — household (amount for all household members,
interval scale, 7 categories: below 1000 PLN, 1000-1500 PLN,
1501-2000 PLN, 2001-3000 PLN, 3001-5000 PLN,

5001-10 000 PLN, above 10 000 PLN)

p=0,058 p=0,1
n = 0,067

Size of the place of residence (8 categories: village colony,
village, village near the city, city with less than 20,000 residents,
city 20,000-50,000 residents, city 50,000-100,000,

city 100,000-500,000, city above than 500,000 residents)

p=-0,053; p=<0,1
n = 0,061

Education (3 categories: primary education, secondary

education, higher education)

p=-0,074; p=<0,05
n = 0,097

*

The survey questionnaire and the database are available at the research project administrators:

https://badaniadlabezpieczenstwa.pl/pomiar-zjawiska-przestepczosci-na-potrzeby-dzialan-eduka-
cyjnych-i-profilaktycznych-listopad-2020/ (20.07.2021). The sociodemographic variables that have
become the basis of the model are asked in a standardized way, therefore their full content is not

presented.

Source: author’s own study.
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The following independent variables were taken for the calculations:
sex of the respondent, age, education, type of residence, voivodship,
number of people in the household, marital status, monthly net house-
hold income, the way of managing income in the household, attitude
towards religion, political self-identification, occupation, average amount
of time spent on the Internet per week, measures to protect yourself in
the event of an emergency on a daily basis, victimization, indicator of
anomy (attitudes to unfair law), attitudes to law enforcement, suicide,
unemployment, crime rate?l.

The dependent variable of the model was the synthetic indicator of
fear of crime created using the arithmetic mean of the following 19 vari-
ables: homicide, attempted homicide, beatings, robbery, detention, kidnapping,
punishable threats, stalking, rape / attempted rape or forced sexual activity,
verbal sexual harassment, abuse of dependence (in the workplace) in order to
lead to sexual activity, offending religious feelings, religious discrimination, dis-
crimination on the basis of features and / or beliefs, violation of bodily integrity,
defamation, insult, physical or mental abuse, accident, theft, fraud, burglary,
data phishing, including identity theft, disclosure of private / professional data,
terrorist attack.

The boundary conditions regarding the number of variables (the min-
imum number of units of analysis per predictor) were met — 28 dependent
variables require a minimum of 280 analyzed cases, and optimally 560.
There was no co-variation between the key variables constituting the
model (Pearson’s R correlation coefficient did not exceed in any in the
case of negligible values), and also — which 1s an indicator of the lack of
covariance of the values of the tolerance coefficient close to one for all
variables in the model. The calculation results for the top-down optimal
scaling are presented in tables 2, 3 and 4.

Table 2. Model summary for top-down categorical regression

Multiple R 0,560

R square 0,314

Adjusted R square 0,266

Source: Own analysis based on the results of the quantitative survey.

21 The variables are standardized / universal adopted, among others, in CBOS research, the
full text of the questionnaire is available from the administrators of the study and the author
of the article: https://badaniadlabezpieczenstwa.pl/pomiar-zjawiska-przestepczosci-na-potr-
zeby-dzialan-edukacyjnych-i-profilaktycznych-listopad-2020/ (20.07.2021).
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Table 3. Analysis of variance (ANOVA) for the top-down categorical regression

Sum of squares Degrees (Zi)freedom Mean square | F | Significance
Regression 306,020 64 4,782 6,498 p=0,01
Residues 668,905 909 0,736
Total 974,925 973
Source: Own analysis based on the results of the quantitative survey.
Table 4. Categorical regression top-down model (CATREG)
é - .5 f=) = Q;.‘)
L5 5| 4 3| s EEILE
Hia | e e g 5| 8| 2| g|TE"E
- g |° 52| 8| & | 5 |8E|lgE
S S35 S |8 g 2 & — g LA - -
¢S °1gs = ] = e 8 | S % E%Z
£§° 9O s |83 g o £ - & |8 g|8 &
3 S B S |9 o .on 8 s S € |2 8| =
Z g R A& @» N ~ ~ - |F &|F &
Victimization 0,382 8 |74,676|p=<0,01| 0,416 0,409| 0,371|0,506|0,943 (0,908
Indicator of
institutional ) 4 6l g 111 300|p<0,01|-0,256|-0,186|-0,157] 0,134 | 0,011 | 0,047
correlates of
fear of crime
Profession 0,171| 14 |28,057|p=0,01| 0,207| 0,196| 0,166|0,113|0,945|0,881
At
titude g 006 4 | 9,136|p=001 0,203 0,109| 0,091]0,062]0,885|0,896
towards religion
Political self- =1 hasl 7 | 9,242|p=<0,01| 0,212] 0,008] 0,081|0,059 0,857 0,953
-identification
Place of
residence 0,129| 15 |21,028|p=0,01| 0,116| 0,153| 0,128|0,048 |0,995|0,995
(voividship)
Sex 0,133| 1 [15,919|p=0,01| 0,099| 0,155| 0,130{0,042]0,957|0,946
Age of th
ge of the 0,084 2 | 4,155|p=0,05|-0,133|-0,096|-0,080( 0,036 | 0,896 | 0,802
respondent
Marital status 0,063 5 | 4,261|p=<0,01| 0,004/ 0,073| 0,061{0,001|0,934|0,850
Source: Own analysis based on the results of the quantitative survey.
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The fit of the optimal scaling model expressed with multiple R
was 0.56, which is considered a moderate (significant) relationship. The
total variability of the dependent variable explained by the total influ-
ence of independent variables was 0.314 (so the model explains 31.4%
of the variability of the crime fear factor). The moderate number of
factors in the model (9) slightly lowers the coefficient, still leaving it
substantial to 0.266 (26.6%). However, the model 1s statistically signifi-
cant at probability value greater than one percent. The visual evaluation
of the sum of squares for regression and residuals in ANOVA (table 3)
shows that the regression model explains nearly one half of the vari-
ability which prompts its behavior and presentation. Fear of crime is
best explained by the following system of variables that make up the
interactive model (non-accidental order — from the most important fac-
tor): cumulative averaged victimization rate, occupation, gender of the
respondent, place of residence (voividship), attitude towards religion,
political self-identification, marital status, age of the respondent (broken
down into three categories — young, middle and older generations) and
indicator of institutional correlates of fear of crime (attitudes towards
police, municipal guard, judiciary, judiciary in criminal cases, the public
prosecutor’s office, the parliament, only in the area of creating criminal
law and the army).

The most frequently represented factors of the model are sociode-
mographic (five variables: gender, age, place of residence, marital status
and occupation), three variables representing attitudes (towards state
institutions, religion and the sphere of politics) and the fact of being
a victim of crime in the past. This exhausts the classic components
most often mentioned in the literature on the subject. Prior victimiza-
tion 1s the most important factor in the model — it accounts for more
than half of the “predictive power” of the model (validity was 50.6%).
It distances all other values. The next two components of the model are
negative attitudes towards state institutions which are to ensure security
(the share in the entire model, 1.e. the importance factor amounted to
13.4%) and the occupation (11.3%). The other components of the model
play a much smaller role, the value of each of them is below 10%. These
are attitudes towards religion, political self-identification, voivodship as
a place of residence, gender, age and marital status. Importantly, the
place of residence turned out to be significant, in contrast to the crime
rate, also tested by voivodship. It is worth noting that two factors are
destimulants of the model (negative value of the P coefficient). These
are the attitudes towards the state institutions and the age of the respon-
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dent. The lower the trust in state institutions, the greater the fear of
crime. Similarly — the lower the age, the greater the fears (slight regular-
ity). The last of the variables: marital status has a slight impact on the
model, but it was left in the model due to its significance (p=0.01).

Discussion and Conclusion

The following considerations attempt to explain the obtained model
and compare the obtained results with the results of similar studies from
other countries where such studies are more common.

Prior victimization, 1.e. the fact that the respondent has been a victim
of a crime, has the strongest influence on fear of crime. This trauma
explains slightly more than half of the variance (50.6%) of the fear of
crime dependent variable. It 1s the strongest variable in the model and
it outlasts all the others?2.

There 1s a widespread belief in the literature that victimization
increases the probability of increasing the fear of crime??. However, it
1s equally common to believe that being a victim of crime does not
fully explain the generalized fear of crime?*. Other researchers find no
or only slight connections between victimization and fear of crime?.
It must therefore be presumed that there is a gap between crime and
fear of crime, even with the crime rate statistics falling?®. The above
observations lead to an in-depth analysis of groups representing signifi-

22 The results of the study from the CBOS Research Communication 67/2021 are only
apparently similar. First, in this study, the relationship between victimization and fear of
crime was investigated subjectively on the basis of respondents’ declarations. In the study
described in this article, it is examined intersubjectively — using the regression method.
This is an important observation: although the respondents indicate that being a victim of
crime does not affect their fear of crime, it is not true — victimization increases their fear
(unconsciously). Second, the CBOS study asked about victimization in the last five years,
and the study asked about victimization throughout life. Thirdly — for the sake of order — the
selection of the sample in the CBOS survey was different: representativeness can be judged
on the basis of researchers’ declarations, not statistical rules.

23 C. Hale, P Pack, J. Salked, The structural determinants of fear of crime: an analysis using census
and crime survey data from England and Wales, «International Review of Victimology» 1994,
no. 3, pp. 211-233.

2% W. G. Skogan, M. G. Maxfield, Coping with crime: individual and neighborhood reactions, Thou-
sand Oaks 1981.

25 A. Tseloni, C. Zarafonitou, Fear of Crime and Victimisation: A Multivariate Multilevel Analysis
of Competing Measurements, «European Journal of Criminology» 2008, no. 5, pp. 387—409.

26 W. G. Skogan, The impact of victimization on fear, «Crime Delinquency» 1987, no. 33,
pp. 135-154.
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cantly higher levels of fear of crime for both cognitive and preventive
purposes. The conducted research shows that Poles from among crimes
as much as 31.7 percent. Poles have fallen victim to theft or misap-
propriation throughout their lives. Frauds (15.7%), burglaries (15.2%),
beatings (15.0%) are also frequent. Women are a particularly vulnerable
group to physical or psychological abuse, verbal sexual harassment, and
rape and attempted rape. Male victimization more often concerns such
crimes as theft and misappropriation, beatings and fraud. Young people
are more often exposed to defamation and violations of physical integ-
rity, because age 1s a negative correlate of the experience of these types
of crimes. In turn, the middle generation of Poles (35-65 y.0.) more
often than other age groups are victims of theft or misappropriation and
disturbing of domestic peace. On the other hand, education positively
correlating to crimes such as theft or misappropriation, fraud, burglary,
defamation and insult, violation of bodily integrity, punishable threats,
harassment, stalking, disturbing domestic peace, beating. Thus, various
soclal groups emerge that require different protection due to the diverse
spectrum of crimes affecting them. In Poland, victimization turns out
to be a key factor, so fear of crime is related to past trauma. Studying
the relationship between these variables is crucial — the effects of vic-
timization are severe and long-lasting. They include physical, mental
and behavioral consequences and significantly affect the quality of life
of victims of victimization?’.

Attitudes towards state institutions and the profession have a moder-
ate impact on fear of crime. Together, this factors explain about a quarter
(24.7%) of the variance of the dependent variable. Institutional corre-
lates included an assessment of the impact on the level of the sense
of security of institutions like: parliament, police and other services,
courts?®. Empirical evidence from other studies suggest to some extent

27 M. Warr, Fear of crime in the United States: Avenues for research and policy, «Criminal Justice»
2000, no. 4, pp. 451-489.

28 A positive relationship sees: H. D. Lee, B. W. Reyns, D. Kim, Fear of Crime Out West: Deter-
minants of Fear of Property and Violent Crime in Five States, «International Journal of Offender
Therapy and Comparative Criminology» 2020, no. 64 (12), pp. 1299-1316; G. Mesko et
al., Police Efforts in the Reduction of Fear of Crime in Local Communities — Big Expectations and
Questionable Effects, «Sociologija. Mintis ir veiksmas» 2007, no. 2 (20), pp. 70-91; J. Jackson
et al., Does the Fear of Crime Erode Public Confidence in Policing?, «Policing» 2009, no. 3 (1),
pp- 100-111; E. Alda, R. Bennett, M. Morabito, Confidence in the police and the fear of crime
in the developing world, «Policing An International Journal of Police Strategies and Manage-
ment» 2017, no. 40 (2), pp. 366-379; J. Abbott, S. A. McGrath, D. C. May, The Effects of
Police Effort on Victims’ Fear of Crime, «American Journal of Criminal Justice» 2020, no. 45,
pp. 880-898.
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that sense of security 1s correlated with the perception of the integrity
of the judiciary, trust in the prevention and prosecution authorities, and
general trust in the justice system?’. However, the results of empirical
research 1n this area remain inconclusive — other researchers, however,
do not find such evidence or present the opposite3?. In the case of Poles,
the lower the trust in the above-mentioned institutions, the greater the
sense of threat. The relationship between profession and fear of crime 1s
a local Polish phenomenon. Other researchers take up this i1ssue rarely,
and the type of profession is not an important factor in their models3!.
The weakest groups experiencing the highest fear of crime. They are:
unregistered / registered unemployed persons (25% / 23% of them feels
fear of crime). retired pensioners (22%), office workers (22.5%), and
operators, machine and device fitters (22%). The lowest fear of crime
1s demonstrated by industrial workers and craftsmen (3.6%), farmers,
gardeners, foresters or fishermen (6%).

The remaining six variables are of marginal importance. Together,
they explain the remaining quarter of the variance of the dependent vari-
able. Taking into account features such as gender (women with higher
fear of crime), age (to some extent) and prior victimization, Poland soci-
ety does not differ from the findings of Western societies. However, the
similarities end there. The strong correlation with fear of crime factors
such as the political worldview (leftists) and religious beliefs (doubtful
and unbelievers), education (higher), marital status (in a relationship),
age (middle-aged) are atypical.

Most Central European and Southern European reports fear of crime
at approximately 20% an above in the adult population32. Among Poles

29 More on this topic: A. J. Singer et al., Victimization, Fear of Crime, and Trust in Criminal Justice
Institutions: A Cross-National Analysis, «Crime & Deliquency» 2019, no. 65 (6), pp. 822-844;
M. T. Costelloe, T. Chiricos, M. Gertz, Exploring the relevance of crime salience and economic
insecurity, «Punishment & Society» 2009, no. 11, pp. 25-49; M. J. Hogan, T. Chiricos,
M. Gertz, Economic insecurity, blame, and punitive attitudes, «Justice Quarterly» 2005, no. 22,
pp. 392-412.

30 More on this topic: S. E. Barkan, S. F Cohn, Racial prejudice and support for the death penalty
by whites, «Journal of Research in Crime & Delinquency» 1994, no. 31, pp. 202-209; A. King,
S. Maruna, Is a conservative just a liberal who has been mugged? Exploring the origins of punitive
views, «Punishment & Society» 2009, no. 11, pp. 147-169.

31 G. Macassa and other, Fear of crime and its relationship to self-reported health and stress among
men, «Journal of Public Health Research» 2017, no. 6 (3), pp. 169-174.

32 Compare: A. Vieno, M. Roccato, S. Russo, Is fear of crime mainly social and economic insecurity
in disguise? A multilevel multinational analysis, «Journal of Community & Applied Social Psy-
chology» 2013, no. 23, pp. 519-535; M. Visser, M. Scholte, P. Scheepers, Fear of crime and
feelings of unsafety in European countries: Macro and micro explanations in cross-national perspec-
tives, «<I'he Sociological Quarterly» 2013, no. 54, pp. 278-301.
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it 1s only 16.8%. So compared to other European countries, Polish soci-
ety feels relatively safe. Poland with these results comes close to the
lowest rates of fear that are reported in the Nordic countries and a few
Central European countries (Austria, the Netherlands, and Switzerland),
where approximately 10% to 20% of the population feels fear of crime33.
However, the conducted study managed to distinguish groups that felt
threatened to a greater extent than others. It 1s particularly important
that these groups are characterized by a greater degree of vulnerabil-
ity than others due to their characteristics. This leads to a request to
look for comprehensive solutions due to the devastating mental, physical
and social effects of fear of crime.
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the Republic of Uzbekistan, as well as the consideration of the place of legal values in this
system, the grounds and conditions for the establishment of e-democracy, the importance of
administrative procedures and public services. The characteristic of the basic legal values
of the system of interaction between the state and citizens is given, the position is argued
according to which constitutional values determine the essence of the relationship between
them. E-democracy is considered in the context of the process of increasing the participation
of citizens in the democratic management of state affairs, ensuring the transparency of the
activities of state bodies, as well as their interaction with the population. The authors notes
that the elements of e-democracy are most visibly manifested in the practice of interaction
between the state and society.

Given the assessment of the state of development of e-democracy in the country, the
authors made an attempt to consider the prospects for its further development in Uzbekistan.
Administrative procedures and public services are considered as instruments of interaction
between the state and the population, in the context of dialogue between the state and the
citizen.

VY30ekucTaH OCylIecTBISIET MacTabHOE MepeyCTPONCTBO U MOJCPHHU3AIIHIO
CTpaHbl, pe(hOpMUPOBAHUE BCEX CTOPOH 0OIIecTBeHHON *m3HU. CyThIo pedopm
SIBJISIETCSL MX HAIIEJICHHOCTh Ha JIOCTUXKEHHE JIOCTOMHOTO YPOBHS MaTe€pUabHOTO
0JarocoCTOSIHUSA M KauyecTBa JKM3HU Hapona, oOecriedeHrne YCTOHYHUBOTO SKOHO-
MUYECKOTO Pa3BUTHS, PCATU3AIMIO TpaB U CBOOOJ yelioBeka. BakHbIM Hampag-
JieHueM pedopM CTajo HalaXKHUBaHNEC KOMMYHHKAITMOHHOTO KaHaIa MEXIY TOCY-
JApCTBOM U TPAKIAHWHOM, CO3JAHUE MHCTUTYLMOHAIBHBIX U MPAaBOBBIX OCHOB
U UX 3¢ (GEKTUBHOTO B3aWMOJICHCTBHS Ha 0a3e COBPEMEHHBIX JEMOKpaTHye-
CKUX MHCTUTYTOB, MTHHOBAIIMOHHBIX TEXHOJOTUA U UHCTPYMEHTOB. K HUM MOXXHO
OTHECTHU TNPABOBBIC LIEHHOCTH, 3JCKTPOHHYIO JEMOKPATHIO, aAMUHUCTPATUBHYIO
pedopMBbl, aIMHUHUCTPATUBHEIC TIPOIIECAYPHI, TOCYIAPCTBEHHBIC YCIYTH.

B utore crana 3puMo NposIBIATHCS JUHAMUKA U3MEHEHHS CUCTEMbl B3aUMO-
JeicTBUS 00IIecTBa, rpaKAaHnHa U rocynapcTBa. Oco3HaHHe OOLTHOCTH IIeTiei
Y 337124 OOIIICCTBEHHOTO Pa3BUTHS, & TAKXKE HEOOXOAUMOCTH KOPSHHOM MOJICPHU-
3allMU CTPaHbI MPHUBEJa K TpaHc(hopMaIMyi MOZIEH STOr0 B3aMMOCHCTBHUS, IPaX-
JTaHE TIOCTETICHHO BBIXOIAT U3 COCTOSIHUSI aHA0WM03a, POSIBIISIOT OOIIECTBEHHYIO
aKTUBHOCTb, MEHSIETCS OTHOLIEHUE TOCYIapCTBa K HYXKJaM M YasHUSM OTHEIb-
HOTO YEJIOBEKA.

B pesynbrare nmpoBoguMbeIX pedopM CIBUTAIOTCS TPAaHUIBI MEXIY Tocyaap-
CTBOM U TPAXKIAHWHOM, C OJHOW CTOPOHBI — 33 CUET OOHOBJICHHUS TOCYIAapCTBA
U ero (yHKIU, a ¢ APYroM — 3a CUeT NepeTeKaHus OTACIbHBIX MOJIHOMOYHH 110
YIIPABJICHUIO TOCYAAPCTBEHHBIMU AENIaMU K TpakJaHaM U HETOCYJapCTBEHHBIM
opraHm3anusiM. BaxxHbIM pe3ynabraroM pedopM CTaiu: pacuiupeHUue y4acTus
rpakJlaH B YIPaBJIEHUU rOCYIAPCTBOM, YCUIEHUE KOHTPOJISL HaJl OpraHaMu Irocy-
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JAPCTBEHHOM BIIACTH, BOBJICYCHHE TPAXKAAH B MPOIECC MPHUHATHS TOCYIapCTBEH-
HBIX PELICHUH.

Ha coBpemeHnHOM 3Tame B Y30ekucTaHe HaOIIOaeTcss TEHIACHIHS OTXOJa
OT MOJENHM TMaTePHAJNCTCKOTO TOCYAapcTBa K TOCYIapCTBY, OCHOBAaHHOMY Ha
MPU3HAHUU AKTUBHOW COIMAJIIBHOM pONM 4Yel0BEKa, €ro IpaBa Ha IIUPOKOE
ydacTHe B YIPaBJICHUH TOCYJapCTBEHHBIMH JenamMH. Pa3BHBalOTCS MEXaHU3MBI
B3aMMOJICHCTBHSI TOCYIapCTBA M HACENIEHUs, MHCTUTYTOB T'Pa)KIaHCKOTO 001Ie-
CTBa, BHEAPSIOTCA (OPMBI YAaCTHO-TOCYAAPCTBEHHOTO M HMHOTO COLMAJIBHOTO
naptHepcTBa. Ilocie nepuosa mpeBaIrpoBaHus TOCyIapcTBa HaJl FPpa)kIaHUHOM,
JOMUHHUPOBAHMS TOCYIAPCTBEHHBIX WHTEPECOB M HEPA3BUTOCTH T'PAKIAHCKOTO
o0IIecTBa B CO3HAHWMHU HACEJICHHUS] CTalIH YKOPEHATHCS NPaBOBbIE LIEHHOCTH,
3aKkperuieHHble B KoHCTUTYIMH, JTI0au GOJbIIe MPOSIBISIOT TPAXKJAHCKYIO0 aKTHB-
HOCTb, 3HAYUTEIHHO YBEIMYMIOCH KOJMYECTBO OOpaIeHnid K OpraHaM rocyaap-
CTBa MO BONpPOCaM OOILIECTBEHHO-TOCYAAPCTBEHHON XHM3HHU. [ 0cynapcTBO mbITa-
eTcsl IOOUIPSATh CaMOOPTaHU3AIMIO TPaKAaH, 0COOEHHO B c(epe 3aliThl CBOUX
KOHCTHUTYIIMOHHBIX IPaB, 3aKOHOJATENBHO 3aKPEIUIeH MHCTUTYT OOIIEeCTBEHHOTO
KOHTPOJISL HaJl AEATEIBHOCTBIO TOCYJapCTBEHHBIX OPraHOB, PaCIUPAETCS y4acTHE
rpaXkJlaH B TOCYJapCTBEHHOM YIIPaBJICHUH.

AKTHBHO pa3BHBAIOTCS TaKW€ MHCTPYMEHTHI JUAJIOTOBOM KOMMYHHKAITUH, KaK
BHpTyanbHas npuemHas [Ipe3uneHta cTpaHsl, MOpTalbl TOCYJAPCTBEHHBIX YCIYT
U 00CYXIICHHUS HOPMAaTHBHO-IIPABOBBIX AKTOB, KOTOpPHIC, B CBOIO OdYepelb, CIO-
COOCTBYIOT TOBBIIICHNIO TPAXKJAHCKON aKTUBHOCTH HACENEHHS, 00eCIIeUHBAIOT
3G PEeKTUBHOCTD B3aMMOICHUCTBHS TOCYIapCTBa U IPAXKIaH.

AHanu3 yKazaHHBIX IPOLIECCOB IMO3BOJISIET ONPEAEIUTh OCHOBHBIE COBpE-
MEHHBIE HAIIPaBICHHSA B3aUMOJECHCTBHUS TpPa)XXIaH M TOCyJapcTBa B Y30eKH-
CTaHe, a TAKXKE BBIIBUTH NEPCIEKTUBBI COBEPIICHCTBOBAHUS JaHHOTO B3aUMO-
JEHCTBUSL.

K Bonpocy 00 mMmieMeHTAlIMH MeKIYHAPOIHBIX
CTAH/AAPTOB B3aHMOOTHOIIEHHI TOCYIapCcTBa M JIUYHOCTH
B 32KOHO/ATEeJILCTBO Y30eKHCTAHA

BaxuneldmmM cpeacTBOM HMIIEMEHTALlMM HOPM MEXIYHApOIHOIO IpaBa
B HAaIlMOHAJIBHOE 3aKOHOAATENBCTBO SBISETCS MPHUIAaHHE UM KOHCTHUTYLIHOHHOIO
craryca. Koncrurynus Ys0ekucraHa conepxar psii IOJOXKEHHH, OTpaskarollux
MPUHIKIIBL U HOPMBI MEXIYHApOAHOTO MIPaBa U HaNpaBiICHHBIX HAa UX MPUMEHe-
HUE B KOHCTHTYLUHOHHOM HpakTHKe CTpaHbl. J(PPEKTUBHOCTh UX MMILUIEMEHTA-
LMY B HAIIMOHAJIbHOE 3aKOHOAATEICTBO 3aBHUCHT, B TIEPBYIO OY€PEb, OT YETKOTO
OIIpENeNICHN MX MECTa U IOPUIMYECKOH CHIIBI B NMPaBOBOW CHCTEME CTPAHBI.
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[IpeamOyna 0CHOBHOTO 3aKOHA ACKJIAPUPYET MPHUOPHUTET OOIICTTPU3HAHHBIX HOPM
MEXTyHapOIHOIO TpaBa, CIEJ0BaTEIbHO, HOPMBI KOHCTUTYIIMH BOCIPOU3BOAST
IyX U CYIIHOCTb OCHOBHBIX MEXKIYHapOJHO-IIPABOBBIX JOKYMEHTOB.

Peanmzamus MexIyHapOIHBIX aKTOB, PaTH(HUIIMPOBAHHBIX Y30EKHCTaHOM,
U MEXAYHapOIHO-IIPaBOBBIX HOPM, MMIIJIEMEHTHPOBAHHBIX B 3aKOHBI CTpPaHBI
SBJISIETCSl Ba)KHEMIIMM HaIpaBlIEeHHEM JeATeIbHOCTH rocynapctBa. llpasa
¥ CBOOOZBI TPaKJaH B WX B3aMMOOTHOIIEHHUSIX C TOCYJapCTBOM JOJDKHBI 00e-
CIIEYMBAThCA BCEMHU TOCYJapCTBEHHBIMH OpPraHaMH IyTEM HENOCPEACTBEHHOTO
WCTIOTHEHUSI MEXIYHAPOIHO-TIPABOBBIX 003aTeIbCTB CTPaHBl B paMKax HX
rkomnereHuuy. [IpaBurenscTBO M HanMOHAanbHBIM LIEHTP IO MpaBaM YEJIOBEKa
B YCTAHOBIIEHHBIE CPOKH INPEICTABIISIIOT B COOTBETCTBYIOIIUE MEXKIyHAPOIHBIE
opranuzanuu (mnpexzae Bcero — B OOH) HalmoHanbHBIC JOKIaIbl Y30eKucTaHa
0 TpaBaM YeJIOBeKa, OTYETHl O MPOJENIaHHON B JaHHOM cdepe padore B COOT-
BETCTBHUH C KOJINUECTBEHHBIMHU U Ka4€CTBEHHBIMH MTOKA3aTEJISIMU (MHANKATOPAaMH),
pa3paboranseivu OOH.

AHany3 WCIOTHEHNS HOPM MEXIYHApOTHOTO MpaBa MOKAa3bIBAET, YTO HEOO-
XOIMMO TIPUHATH IMOCIENOBaTE€IbHBIE MEPHI M0 HAJIAXUBAaHUK MOHUTOPHHTA
3aKOHOJATENILCTBA Y30EKUCTaHA M MPABOIPUMEHHUTENBHON AeATeNbHOCTH. Jlist
COBEpIIICHCTBOBAHMUS MEXaHM3Ma HCIIOJIHEHUSI MEXIYHAapOAHBIX 005S3aTeNbCTB
pecnyOnuku B yKa3aHHOW cdepe 1enecooOpa3HO MPUHATH T'OCYJapCTBEHHYIO
MporpaMMy M JOPOXKHYIO KapTy IO BHEAPEHHUIO MEXKIYHApOAHBIX HMPHUHIUIIOB
Y TIOJIOKEHUH B TIOBCEAHEBHYIO NIEATEFHOCTH OPTaHOB TOCY/IapCTBA, YCHIICHHUIO
MOHHMTOPHHTIA 332 UX MOBCEIHEBHBIM BBIOJHEHUEM.

B nensx coBeplieHCTBOBaHMS KOHCTUTYLIMOHHO-IIPABOBBIX OCHOB U MeXa-
HU3Ma BHEJPEHUS MEXAyHapOTHO-TIPAaBOBBIX CTAaHAAPTOB B cepe B3amMosei-
CTBHS TOCYAapCTBa U JIMYHOCTH LeNeco0Opa3sHbIM NPEACTABIAETCS BHECCHHE
B KoHCTHTYLIMIO CTpaHb! ClIeIyIOMUX U3MEHEHUH U JTOTIOTHEHUH:

—  W3MEHUTH penakuuio cT. 15 Koncrurymmu PecniyOnmkum Y30ekncTan, mpuBeas
ee B COOTBETCTBHE C IOJIOKEHUAMH IpeaMOyJbl OCHOBHOTO 3aKOHa, 3aKpe-
MUBILIEH «IPU3HAHUE MPUOPHUTETA OOIIENPHU3HAHHBIX HOPM MEKAYHAPOITHOTO
npaBay!. [IpeamOyiia UMeeT BBOIHBINH XapakTep, OHa ICKJIapupyeT OnpeesieH-
HbI€ KOHCTUTYIIHOHHBIE IeHHOCTH. OHAKO, CTaTbH OCHOBHOM YacTu KoHcTH-
TYLIMH, YCTaHABJIMBAIOLINE MIPABOBbIE HOPMBI, UMEIOT MPSIMOE PETYISITUBHOE
CBOICTBO;

— BHECTU B COOTBETCTBYIOIIME CTaThH (CT. 35 W Ap.) U3MEHEHHMS, 3aKPEeIUIsIO-
M€ MOJIOKEHUS O TOM, YTO TOCYJapCTBO B COOTBETCTBUU CO CBOMMHM MEXK-
JyHapOIHBIMU 00s3aTeIhCTBAMH O0ECTICUNBAET PEATN3aIlMIo TIPaB U CBOOO

1 Cm.: HanmonanpHas 0asa JaHHBEIX 3akoHomarenbcTBa, 06.03.2019 1, Ne 03/19/527/2706;

05.09.2019 1, Ne 03/19/563/3685; 09.02.2021 ., Ne 03/21/670/0089; 09.02.2021 T,
Ne 03/21/671/0093.
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4eJI0BEeKa, B TOM YHCJIe IIPaBO Ha OOpallleHHUE C >Kano00i B MEKIyHapOIHbIE

OpraHel, B CiIydae, €CIM MM HCIHOJIb30BaHbl BCE HALMOHAIBHBIE CHOCOOBI

U CpeACTBa 3aIUTHI ATUX TpaB U CBOOOI.

— BHEIPUTH B 3aKOHOJATEIHCTBO MPABUJIO, OOS3BIBAIOIIEE CYABl PECITyONHKH
IpY BBIHECEHUU CBOMX PEIICHUH MPAMBIM 00pa3oM CCBUIATHCS HAa HOPMBI
MEXKIyHapOIHOTO IIpaBa MO BOIPOCAM IpaB M CBOOOI 4elOBeKa, OIpeeIuB
MPOLEAYPHBIH MEXaHU3M IPUMEHEHUS HOPM MEXAYHApOJHOIO NpaBa;

—  pacIIMpUTh AOCTYI HAcENEeHHs, B T.4. OTAEIBHBIX I'Pa)IaH, K MPaBOCYIUIO,
B JJAHHOM CJIy4a€ — KOHCTUTYLIUOHHOMY.

Jmnst obecriedeHns COOTBETCTBHUS MEXAYHAPOAHBIM CTaHAApTaM 3allHThI
npaB ¥ cBOOOJ YeNOBEKAa CYMTAEM HEOOXOMUMBIM JNONOIHUTH 3akoH «O Kon-
CTUTYLIMOHHOM cyze PecryOnuku Y30ekucTaH» HOPMOH, 3aKpeIusoned mpaBo
rpak/iaH HarpsiMyto oOpamarscsi B KOHCTUTYIIMOHHBIN Cyl ¢ WHANBHYaTbHBIMH
1 KOJUIEKTHBHBIMU >kaJ100aMy. DTO MO3BOJIUT YCUINTH [IPABOBYIO 3aIUIIEHHOCTD
JIMYHOCTH, 4 TAK)KE B 3HAUUTEIILHOM MEpE YPAaBHSET IIOJIOKEHUE YETIOBEKA B €r0
B3aUMOOTHOUIEHUSIX C TOCYAapCTBOM.

Takum 00pa3om, AJsl MOJTHOLEHHOTO BHEOPEHHS MEKAYyHapOIHO-IPaBOBBIX
CTaHJApTOB B cdepe B3aMMOICHCTBUS TOCYJapcTBa W Tpa<AaHUHA, HEOOXO-
JUMO YETKO Y HEABYCMBICICHHO 3aKpENUTh B 3aKOHOJATENIbCTBE CTPaHbl MPUH-
LUIBI 1 HOPMBI MEKAYHAPOIHOIO IpaBa, 00eCeuynTh HEYKIOHHOE COOMIOICHHUE
W HCIOJHEHHE B3STBHIX TOCYJapCTBOM MEKAYHAPOAHBIX O0S3aTENbCTB, yCOBEP-
IIEHCTBOBATh MEXAHMU3M U TMPOIELyphl MOHUTOPHHTA PEATU3aIiH TIPaB U CBOOOA
YeNI0BEKa B €r0 B3aMMOOTHOLIEHHAX C TOCYyAapCTBOM.

IIpaBoBbIe IIEHHOCTH B CHCTeMe B3aMMOEHCTBHS TOCyIapcTBa
¥ TpakIaHHHA

Ceromus B VY30ekucran (opMHpyeTCS HOBas CHCTEMa B3aMMOOTHOIICHHM
rocygapcTBa W TpaKIaHWHA, KOTOpas IOJDKHA COOTBETCTBOBATH IE€PENOBBIM
3apyOeXHBIM 00paslaM W TpaauLMsM, 00eclieuuBaTh YCJIOBHS AJISl YCIELIHOM
peanm3alyy rocy1apcTBeHHbIX QyHKImiA. BaxkHoe MecTo B TaHHOHW crucTeMe 3aHH-
MalOT IPaBOBBIE LIEHHOCTH. lIpomecchl MopepHHU3anK CTpaHbl, POPMUPOBAHHS
[IPaBOBOTO TOCYAAPCTBA M I'PAXIAHCKOIO OOIECTBa KOPEHHBIM O0pa3oM H3Me-
HUJIU CUCTEMY COLMAIBHBIX EHHOCTEH, B TOM YHCIIe PUBETU K (POPMUPOBAHHIO
HOBBIX IPAaBOBBIX [IEHHOCTEM.

LlenHOCTHBINH TOxX0 K mpoOsieMe CYIIHOCTH COBPEMEHHOTO IpaBa Hepas-
PBIBHO CBsI3aH C MOBOPOTOM IPAaBOBOM HAayKH W MPAKTHKH K HOBOMY CTaTycy
JIUYHOCTH, HOBBIM TTOJIXOZIOM K BOTIPOCaM 3aIMTHI M OOECTIEYCHHS MpaB, CBOOOA
U MHTEPECOB YeJIOBEeKa M 0O0IIecTBa. XOTs BOIPOCH COLHMAIBHBIX IICHHOCTEH,
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B ONpeeNieHHON Mepe ObuIM HuccienoBaHbl B ¢mIocopckoi Hayke Y30eKu-
CTaHaZ, B MPABOBEJCHUU CPABHUTEIBHO HEJITABHO MOSIBUIINCH PabOThHI, TPUOPHUTET-
HBIM OOBEKTOM HCCIICIOBAHUSI KOTOPBIX CTajla aKCHOJIOTHYeCcKasl poliieMaTnKas.
B Hux mpaBo paccMarpuBaeTcs B KadeCTBE MEpbI CONMAIBHOTO Orara, (popMel
CYIIIECTBOBAHUS HJIEANBHOTO B 00mecTBe. OHAKO, HECMOTPSI HA BaKHOCTH ITPH-
MEHEHMsI aKCHOJOTMYECKOTO I0JIX0/la, MHOTHE BOMIPOCHI, CBSI3aHHbBIE C CYIIHO-
CTBIO M COAEpPKAHWEM TaKMX MOHATHH, KaK «IIEHHOCTDH IPaBay, «IIpaBoOBas IeH-
HOCTB» U «I[EHHOCTh B TIpaBey, ellle He HAIUIN JODKHOTO MCCIIENOBAHMSL.

Mopanb ¥ HpaBCTBEHHOCTb NPEJCTABIAIOT COOOW CHUCTEMY NPHHLUIIOB, HE
UMCHOIIINUX 06$ISaTeHI)HO-HOpMaTI/IBHOI‘O XapakTrepa. O]IHaKO HNMCHHO OHH JICXKaT
B OCHOBE OOINECTBEHHOW CHCTEMBI IIEHHOCTEH, 00eCTIeUMBAIOIICH COIMAEHOE
comacue M MoJAEepKKY, MofTyJaroliell 3akperieHle B IIPaBe U 3aKOHOAATENBCTBE.
3)ICCB BaXXHOC MECTO MMECT rapMOHHWYHasA B3aUMOCBA3b MHTCPECOB JIMYHOCTHU
n obmectpa. [IpobnemMa COOTHOIIEHNS YaCTHBIX U IMyOIWYHBIX HHTEPECOB UMEET
OrpOMHOC 3HA4YCHUC JId OpraHu3alvuun BCEH CHCTEMBI COIMAJIbHBIX OTHOIICHUI
B TOCYZIapcTBE, B TOM YHCIIE IS ONIPEeSICHHs COlePKaTeIbHON XapaKTepPUCTHKH
MeXaHN3Ma UX MPABOBOTO PETYINPOBAHUSL.

O6HICCTBCHHI)IC LCHHOCTHU, 3aKPCIUIACMBIC U OXPAHACMBIC IIPABOM, BO MHOI'OM
OIpEaCIAIOT 0a30BEIE TIPUHIUITBL B33HMO}IGI7[CTBI/I$I rocygapcrBa U JIUYHOCTH,
CUCTEeMY IIelieli, CPelCcTB U METOMOB ero oOecrieueHus. MIMEHHO MX COBOKYTI-
HOCTB OIPEACIACT XapakTep B3aMMOOTHOLICHUI MEXIy TMYHOCTBIO, 00IIECTBOM
u rocygapctBoM. ComtacHO ayXy W HOpMam Hamreld KoHcTuTynuu, rmpaBa U CBO-
OOIIbI IMYHOCTH SBIISIOTCSI OCHOBOM IIEHHOCTHOM CUCTEMBI, KOTOpasi 00eCIieunBaeT
JEeMOKpaTu3M o0IIecTBa U rocygapcTBa. 3akperuieHue B KOHCTHTYUu# cTpaHsbl
HOPMBI O BBICIIIEH IIEHHOCTH YE€JIOBEKa, €T MpaB U CBOOO/ MOCTENIEHHO HAXOIUT
CBO€ BOIUIOMICHHE B PeaJbHON IOPUANIECKON MPAKTHKE.

U3BecTHO, uTO (hyHIAMEHTAIBHOW OOIIEYEIIOBEUESCKOM IICHHOCTHIO SIBJISICTCS
cBoOoma. CeromHsi MPOU3OIIO MEPEOCMBICIICHUE CYNTHOCTH CaMOTO ITOHSTHS
«cBobomay. OOmenpu3HaHHO, YTO CBOOOJAa HE O3HAYaeT MPOM3BOJA, OHA, Ipe-
/1€ BCETro, MPOSABISIETCA B CAMOOTPaHMYEHHH, PAMKH KOTOPOTO ONPEAEISIOTCS
cBOOOMIOH NPYruX WHAWBHUIOB, MHAYEC OHA JICTKO MEPEXOIUT B CBOIO IPOTHBOIIO-
JIOKHOCTh — MPOU3BOII. Takoe MOHMMaHWEe CBOOOMBI JIETJIO B OCHOBY KOHCTPYH-
pPOBaHHUS 3aKOHOJATEIbHON MOJEIM B3aMMOJICHCTBHS YelOBEKa U TOCYIapCTBa.
OpnHaxo erie He Bce BOMPOCH! ((OPMHUPOBAaHUS AaHHOW Mojeny pemeHsl. Heobxo-
JIMa BBIpA0OTKA M pealn3alisl KOHIEIIUH ONTHMAaJIbHOTO COOTHOIICHUS YacT-

2 Cwm.: X. Tynenos, Kaopuamnap gpancagacu, Tamkent 1998.

3 Cw.: L Y. SIky60B, Y36exucmon xykyKuii musumuda XyKyKuti Kaopusm 6a mamoiuiiap-
Hune wakananuwy. IOpuo. pannap noms. ... duc. asmopeg., Tamkent 2008; X. T. Onnn-
kopues, 1. V. SkyOoB, Muwuil xykykuti musum éa xykykuu kaopusmiap. Monoepagust,
Tamxent 2010.
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HBIX U ITyOJIMYHBIX UHTEPECOB, PH ATOM HEOOXOAMMO M30eraTh KpaitHOCTEeH Kak
WHAWBUAYaJIN3Ma, TaKk U aOCOIMIOTHOTO KoJjuleKTHBH3Ma. Hampumep, nmpobiaeMsl
TapMOHUYHOTO COYETaHMs 3TUX MHTEPECOB SIPKO MPOSBUINCH B YCIOBHAX IaH-
JeMHH KOPOHABHPYCa, KOTAA BBISICHUIIOCH, YTO 3aKOHOAATENECTBO Psijia CTpaH He
Bcerna obecreunBaeT OaJaHC MHTEPECOB OOIIECTBA M OTAEIBHON JIUYHOCTH.
dopmupyemble B Y30eKHUCTaHE MPaBOBbIC IIECHHOCTH OCHOBAaHBI Ha IMPaBO-
BBIX HJ€alax W TPAJAUIHMOHHBIX [EHHOCTSIX, YYUTHIBAIOUINX CIEIU(PHUKY OTede-
CTBEHHOM MPaBOBOH KyJbTYPHl U IOPUAMYECKOIO MUPOBO33peHUs. lIMeHHO OoHHM
OTIPENIEIIAIOT LIEHHOCTHBIE OPHUEHTUPBI IPABOTBOPUECKON U MPaBOINPUMEHHUTENb-
HOW MOJUTHKH rocyaapcTBa. MOXKHO CKa3aTh, 4TO (hOpMHUpyEMBbIE ITPABOBBIE 1IE€H-
HOCTH IPEJCTABISIOT PE3yNbTaT HPABCTBEHHOI'O M3MEPEHMS INpaBa, MPOSBICHUE
€ro MOpaJIbHOW MPUPOJBL. DTHU IIEHHOCTH HE TOJIBKO O3HAYAIOT CIIPABEINBOCTb,
CBOOOY M TIOPSIIOK, HO M CTAHOBSTCSI MHCTPYMEHTOM UX OO€CITIeYeHusI.

Wtak, pa3BuTHe NpaBOBBIX LEHHOCTEN ONMPENENAETCS CIETYIOMUMH MPOLEC-
caMH: a) 3apOXKJIeHHE TNPENNOChUIOK, BIMAIOMINX HA IOPUINYECKHE LIEHHOCTH,
UX cojepxxaHue U (GopMbl; 0) YTBEpKICHHE B OOMIECTBE MPABOBHIX IICHHOCTEH,
HUMEIOLIMX Pa3IMYHbIE UCTOYHUKH CBOETO IMPOHCXOXKACHUS: COOCTBEHHBIX (Ipa-
BOCO3HaHHUE, NPABOBOE MBIIUIEHHE, [IPABOBOW MEHTAIUTET, paBoBas KyJbTypa,
00BIYan, TPAIAHUINH | JIP.) © 3aMMCTBOBAHHBIX U3 3apyOEKHBIX IPABOBBIX CUCTEM;
B) TpaHc(opMaLys NPaBOBBIX LIEHHOCTEH B CHITY BIMSIHUS PAa3IMYHbBIX (PAaKTOPOB
(pa3BuTtHe MHYOPMALMOHHO-KOMMYHHUKALMOHHBIX TEXHOJIOTHH, TPOLECCHl TIIO-
Oaymzanmu, KOpeHHOe pedhOpMUPOBAHUE M MOICPHHU3AIUS TOCYIapcTBa U 00IIIe-
CTBA, U JIp.), UTO BIICYET ONPEIEIICHHOEC U3MEHEHNE UX COAEPKAaHUs, IPUOPUTETOB
U UJICaJIOB.

Cucrema B3auMOJICHCTBHS TOCYIapCTBa M JIMYHOCTH ONEPUPYET LIEHHOCT-
HBIMH KaTe€rOpHsSMH, HMEIOIIMMH B CBOEH OCHOBE I'yMaHHCTHYECKOE COIEpIKa-
Hue. BHeapeHne Takux Kareropuil B NMpaBOBYIO cepy BJEUET HAIOIHEHHE HX
MpaBOBEIM conepkanneM. Hampumep, crates 13 Konctutynum Y3bexucrana
3aKpenuiIa MOJI0KEHHE O TOM, YTO «BBICIIEH LEHHOCTBIO SIBIISIETCS YENIOBEK, €T0
’KU3Hb, CBOOO/IA, YECTh, JOCTOMHCTBO U JPYTrHUe HEOThEeMIIEMBbIC MpaBa»?. A cra-
Ths 2 TMPOBO3INIAIIAET TaKyl0 IEHHOCTh, KAaK OTBETCTBEHHOCTH TOCYIapCTBEHHBIX
OpraHoB W JIOJDKHOCTHBIX JIMI] Iepell OOIIeCTBOM M rpaxkaaHamu>. B pesyis-
Tare yKazaHHbIe [IEHHOCTH MPUOOPEN Ka4eCTBO KOHCTHUTYLMOHHBIX IIEHHOCTEH,
a WX TpaBOBas 3all{Ta, TAPAHTHPOBAHHOCThH CTaja KOHCTHTYIIHOHHO NMPH3HAH-
HOW mpaBoBoil kareropueil. [lo cyrn, Koncturynus crama ¢opMoil BeIpakeHHS
W 3aKpervIeHus Takux (PyHAaMEeHTAIbHBIX YeIOBEYECKUX IEHHOCTEH, KaK paBeH-

4+  CM.: HanmonaneHas 0a3a JaHHBIX 3akoHOmareiabcTBa, 06.03.2019 1., Ne 03/19/527/2706;
05.09.2019 1., Ne 03/19/563/3685; 09.02.2021 r., Ne 03/21/670/0089; 09.02.2021 r.,
Ne 03/21/671/0093).

5 Tam xe.
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CTBO, CBOOOA, CIIpaBeATUBOCTh U Apyrue. [lockonpky KoHCcTUTYIHS 3aKpersisieT
LIEHHOCTHBIE OCHOBBI M OPUEHTHUPHI BCEW MPABOBOM CUCTEMBI, MOXKHO CKa3aTh,
YTO KOHCTHUTYHUHOHHO-IIPABOBLIC INEHHOCTH BBIIIOIHAKOT B IPaBe